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Westchester  County.— Hon.  OWEN  T.  COFFIN, 
Subrogate. — September,  1886. 

Shutb  v.  Shute. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Peter  Shute,  as  administrator  of  the  estate  of 
Gilbert  Shute,  deceased. 

The  costs  included  in  a  judgment  recovered  against  an  executor  or  admin- 
istrator, upon  a  demand  against  the  decedent,  are  not  a  preferred  claim 
against  the  estate  ;  but  tlie  judgment  must  be  dealt  with  in  its  entirety, 
and  the  creditor,  in  case  of  a  deficiency  of  assets,  receive  a  just  pro- 
portion, estimated  upon  the  whole  amount  for  which  the  same  was 
rendered. 

An  executor  or  administrator  will  not  be  allowed  credit,  upon  his  account- 
ing, for  money  paid  to  satisfy  a  claim  against  decedent,  which  was 
barred  by  the  statute  of  limitations  at  the  time  of  the  latter's  death. 

The  first  sentence  of  Code  Civ.  Pro.,  §  2793,  subd.  5, — which  provides  that 
'*out  of  the  remainder  of  the  money  "  arising  from  a  sale,  etc.,  of  a 
decedent's  real  property  for  the  payment  of  debts,  etc.,  "  must  be  paid 
the  sum,  if  any,  which  has  been  found  to  be  due  to  the  executor  or  ad- 
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ministrator  upon  a  judicial  settlement  of  his  account,  after  applying 
thereupon  the  proceeds  of  the  personal  property,*' — authorizes  the  pay- 
ment, out  of  the  money  so  realized,  of  a  sura  so  found  due,  although 
it  represents  the  costs  and  charges  incurred  and  paid  to  claimant's  at- 
torney during  the  progress  of  the  administration. 

Smith  V.  Mealcim,  2  X>em.,  129,  on  this  point, — disapproved. 

The  second  sentence  of  the  subdivision  above  cited,  qualifying  the  effect 
of  the  portion  quoted,  is  inoperative,  since  no  sum  could  be  *'foimd  to 
be  due  "  to  an  executor  or  administrator,  upon  a  judicial  settlement  of 
his  account,  except  a  balance  of  expenses  of  administration  which  the 
assets  were  insufficient  to  pay. 

Pending  a  proceeding  to  sell  the  real  estate  of  de- 
cedent for  the  payment  of  his  debts,  the  administrator 
instituted  this  proceeding  for  the  settlement  of  his  ac- 
count. Among  other  things,  Joseph  Brush  and  an- 
other, as  executors  of  the  will  of  Israel  Peck  deceased, 
presented  a  claim  for  the  amount  of  a  judgment  re- 
covered by  them,  for  a  debt  of  decedent,  against  the 
administrator,  for  about  $2,400 ;  in  which  were  in- 
cluded costs  of  the  action,  amounting  to  about  $200. 
The  administrator,  in  his  account,  credited  himself 
,  with  $100,  being  the  amount  of  a  promissory  note  for 
that  sum  given  by  the  intestate  to  Mary  Shute,  bear- 
ing date  May  20th,  1876. 

Herman  H.  Shook, /or  administrator. 

Walter  S.  ALLERTON,/(f>r  Sarah  Shitteand  others,  next  of  kin. 

Geo.  W.  Hunt, /or  James  H.  Shute,  next  of  kin. 

Close  &  Robertson, /or  Joseph  Brush  and  another,  creditors. 

The  Surrogate. — The  counsel  for  the  judgment 
creditors,  in  the  case  of  Brush  and  another  ag«iinst  the 
administrator,  insist  that  the  costs  in  that  action  are  a 
preferred  claim  and  should  be  paid  before  any  other. 
This  is  a  matter  of  moment,  in  case  it  should  prove 


WESTCHESTER  COUNTY,  SEPTEMBER  1886.    8 


SHIJTE  V.   SHUTE. 


that  there  are  not  sufl&cient  assets  to  pay  all  claims  in 
full.  Costs  were  first  given  where  a  man  recovered 
damages,  de  incrementOy  in  actions  of  assumpsit,  etc. 
That  is  to  say,  the  costs  were  added  to  the  amount  re- 
covered, as  an  increase,  and  thus  became  a  part  of  the 
judgment  debt.  This  is  so  still.  Hence,  in  this  case, 
the  judgment  creditor  presents  here  the  whole  amount 
of  his  judgment,  as  a  claim  against  the  deceased  es 
increased  by  the  addition  of  the  costs.  The  claim  can- 
not be  divided,  but  must  be  dealt  with  in  its  entirety. 
The  lien  for  costs,  given  by  statute,  to  an  attorney,  is 
not  upon  the  costs,  as  such,  embraced  in  the  judgment, 
but  upon  the  client's  cause  of  action  or  counterclaim. 
If  the  judgment  creditors  had,  in  this  case,  applied  to 
the  court  for  leave  to  issue  execution,  they  would 
have  set  forth,  as  the  basis  of  their  claim,  the  whole 
amount  of  the  judgment  including  costs ;  and  if,  on 
an  accounting,  it  had  appi^ared  that  the  assets  were 
insufficient  to  pay  all  the  debts,  the  execution  would 
have  been  issued  for  the  pro  rata  share,  applicable  to 
the  judgment  as  a  whole.  No  distinction  could  be 
made  as  between  the  amount  of  the  verdict  and  the 
costs.  It  follows  that  none  can  be  made  here,  but 
that  the  judgment  creditors  must  have  applied  upon 
their  judgment  a  proportional  share  with  the  other 
creditors,  with  no  preference  as  to  any  part  thereof. 

The  administrator  credits  himself  with  the  sum  of 
$100  for  money  paid  to  Mary  Shute  in  satisfaction  of 
a  promissory  note  given  to  her  by  the  intestate,  for 
that  amount,  dated  May  20th,  1876,  payable  on  de- 
mand. The  intestate  died  April  21st,  1883.  The  note 
was,  therefore,  barred  by  the  statute  of  limitations  at 
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the  time  of  the  intestate's  death,  in  the  absence  of 
any  proof  to  the  contrary.  The  administrator  testi- 
fied that,  on  one  occasion,  he  heard  the  deceased  say 
he  ought  to  charge  Mary,  who  lived  with  him,  for 
board,  but  as  there  was  no  proof  that  he  did  so  charge 
her,  or  that  the  administrator  made  any  claim  upon  her 
for  any  sum  on  that  account,  this  mere  casual  remark 
of  the  deceased  was  not  sufficient  to  either  keep  the 
statute  from  running,  or  to  revive  the  claim,  if  barred. 
The  administrator  paid  her  the  principal  of  the  note 
only,  and  there  is  no  evidence  that  there  was  any  un- 
derstanding, at  the  time,  that  the  claim  for  board  was 
to  extinguish  the  interest,  or  if  there  were,  there  are 
not  facts  sufficient  to  show  that  the  administrator  had 
any  power  to  enter  into  such  an  arrangement.  He 
could  not  thus,  or  in  any  way,  revive  a  debt  that  was 
already  barred  in  the  intestate's  lifetime.  This  item 
of  credit  is,  therefore,  disajlowed. 
Decree  accordingly. 


In  October,  1886,  the  following  opinion  was  filed : 

The  Surrogate. — Subsequently  to  the  settlement 
of  the  account  of  the  administrator,  the  matter  of  the 
distribution  of  the  proceeds  of  sale  of  the  real  estate 
of  the  intestate,  for  the  payment  of  his  debts,  came  on 
to  be  heard.  It  appeared,  on  the  judicial  settlement 
of  the  account  of  the  administrator,  that  there  were 
allowed  to  him,  as  credits,  certain  costs  and  charges 
of  his  attorney,  incurred  and  paid  during  the  progress 
of   the  administration,  reckoning   w^hich,  there  was 
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found  due  to  the  administrator,  on  the  accounting, 
about  $74,  and  excluding  them  there  would  have  been 
a  balance  of  assets  in  his  hands.  Counsel  for  the  con- 
testants contend  that  the  amount  of  such  costs  and 
charges,  to  the  extent  of  such  balance  of  $74,  at  least, 
should  not  be  directed  to  be  paid  out  of  the  proceeds 
of  such  sale,  and  cite  the  case  of  Smith  v.  Meakim 
(2  Dem.f  129),  as  an  authority  in  support  of  the  objec- 
tion, I  am  unable  to  concur  in  the  opinion  delivered 
by  the  learned  Surrogate  in  that  case,  to  the  effect 
that  subd.  5  of  §  2793  of  the  Code  "  refers  only  to 
such  claims  or  debts  of  the  decedent  as  would  author- 
ize this  court  to  order  a  sale  of  the  real  estate  for  the 
payment  of  the  same,  and  not  for  the  payment  of  any 
expenses  incurred  in  the  administration  of  the  estate." 
While  it  is  true  that,  under  §  2749,  a  sale  of  real  estate 
can  only  be  applied  for  in  order  to  pay  the  debts  of 
the  decedent  and  his  funeral  expenses,  it  does  not  fol- 
low that  the  proceeds  of  such  sale  are  to  be  used  only 
for  such  purposes  ;  else,  how  could  any  part  of  them 
be  used  for  the  payment  to  the  widow  of  a  sum  in^ 
gross,  or  the  surplus  be  paid  to  the  heirs  at  law,  or 
how  could  the  executor  or  administrator  be  reimbursed 
a  sum  found  due  him  on  an  accounting  for  expenses 
of  administration  which  he  had  paid,  when,  by  paying 
he  exceeded  the  amount  of  the  assets. 

Formerly,  where  the  assets  were  insufficient  to  pay 
in  full  the  expenses  of  administration  and  the  debts, 
and  the  executor  or  administrator  incautiously  paid 
some  of  the  debts  in  full,  he  was  compelled  to  lose 
the  excess  he  had  paid,  over  the  proportionate  share 
ascertained  to  be  applicable  to  all  of  the  debts,  where 
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there  was  no  real  estate,  and  in  case,  after  such  ac- 
counting and  the  ascertainment  of  a  deficiency  to  pay 
debts,  the  real  estate  was  sold  in  order  to  pay  them, 
there  was  no  statutory  provision  by  which  he  could  be 
refunded  the  amount  of  his  loss,  even  where  the  pro- 
ceeds of  the  sale  were  abundant  for  that  purpose ;  nor, 
in  case  his  accounting  showed  thatthe  expenses  of  his 
administration  exceeded  the  amount  of  the  assets,  and 
the  amount  of  the  difference  was  found  to  be  due  to 
him,  was  there  any  method  provided,  by  which  he 
could  recover  it.  But  in  1863,  by  Session  Laws,  ch. 
400,  section  36  of  title  4,  ch.  6,  part  2  of  the  Revised 
Statutes  was  amended  by  adding  thereto  the  first 
clause  of  what  is  now  subd.  5  of  §  2793  of  the  Code. 
That  amendment  was  comprehensive,  authorizing  the 
payment  of  any  sum  found  due  to  the  executor  or  ad- 
ministrator on  the  accounting.  The  proper  expenses  of 
administration  always  enter  into  the  account  and  affect 
the  result.  Hence,  it  seems  clear  that  he  is  now  en- 
titled out  of  the  proceeds  of  the  sale,  to  be  paid  the 
^sum  found  due  him  upon  the  accounting,  whatever 
items  were  taken  into  consideration  in  fixing  it,  even 
if  the  account  contained  no  item  of  a  debt  or  part  of 
a  debt  paid  by  him.  The  conclusion  reached  is  that 
a  provision  must  be  made  in  the  decree  for  the  pay- 
ment of  the  $74,  to  the  administrator. 

It  may  not  be  out  of  place  to  remark  that  it  does 
not  appear,  in  the  report  of  the  case  of  Smith  v.  Mea- 
kim,  that  there  had  been  any  settlement  of  the  account 
of  the  administrator,  nor  is  that  any  longer  necessary, 
before  making  an  application  to  sell  real  estate,  under 
the  provisions  of  §  2750  of  the  Code,  but  then  it  should 


WESTCHESTER  COUNTY,  SEPTEMBER,  1886.   7 

SHUTE  V.   SHUTE. 

be  done  before  the  proceeds  of  the  sale  are  distribut- 
ed, in  order  that  any  balance  of  assets  may  be  first 
applied  to  the  payment  of  the  debts. 

The  last  clause  of  subd.  6  of  §  2793  would  seem  to 
be  superfluous.  It  is  based  upon  the  idea  that  an  ac- 
counting has  been  had,  in  which  a  balance  has  been 
found  due  the  executor  or  administrator,  embracing 
debts  which  have  been  paid  in  full.  As  all  debts  of 
the  fourth  class,  to  which  those  here  considered  be- 
long (2  R.  S.,  87,  §  27)  stand  upon  the  same  footing 
in  regard  to  priority  of  payment,  the  administrator 
has  no  right  to  prefer  one  to  another,  and  if  he  pay 
one  in  full  when  the  assets,  on  an  accounting,  are  suf- 
ficient to  pay  one  half  only,  he  will  necessarily  lose 
the  half  of  the  amount  so  paid.  No  such  debt  or  any 
part  of  it,  would  enter  into  the  balance  found  due  to 
him.  If  he  had  paid  one  or  more  debts  in  full,  when 
the  assets  were  insufficient  to  pay  all,  he  could  be  al- 
lowed, on  those  so  paid  by  him,  only  such  pro  rata 
share  with  the  other  creditors,  as  the  assets  would  pay, 
and  the  decree  would  so  direct,  but  would  not  decree 
anything  to  be  due  to  him  by  reason  of  such  overpay- 
ment. The  matter  is  thus  disposed  of  on  the  account- 
ing, and  therefore,  the  clause  seems  to  be  inoperative. 
It  is  not  apparent,  in  view  of  these  considerations, 
that  any  sum  can  be  found  due  an  administrator  or 
'  executor,  on  a  final  accounting  except  for  the  balance 
of  expenses  of  administration  which  the  assets  are  in- 
sufficient to  pay.  That  contingency  is  fully  provided 
for  by  the  act  of  1863,  which  appears  to  be  applicable 
to  such  a  case  only.  Had  the  amendment  to  that  act, 
as  embodied  in  the  Code,  been  made  to  read  :  "  And 
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this  subdivision  authorizes  the  repayment,  to  an  ex- 
ecutor or  administrator,  of  any  sum  paid  by  him  to  a 
creditor  of  the  decedent  in  excess  of  the  pro  rata  share 
as  fixed  by  such  settlement,  not  exceeding  the  pro- 
portion which  that  creditor  would  be  entitled  to  re- 
ceive upon  the  distribution  of  the  proceeds  of  property 
disposed  of  as  prescribed  in  this  title,"  it  would  have 
been  more  practical  and  in  accordance  with  justice. 
The  amount  of  the  assets  so  misapplied  by  the  execu- 
tor or  administrator  could  thus  be  wholly  recovered 
without  injury  to  any  one,  unless  the  proceeds  of  the 
sale  of  the  real  estate  were  insufficient  to  pay  all  in 
full,  and  then  he  would  lose  only  his  share  of  the  de- 
ficiency. 

Assuming  that  the  amendment  referred  to  is  in- 
effectual for  the  purpose  designed,  the  executor  or 
administrator,  before  its  adoption,  had  his  remedy 
against  the  real  estate,  which  is  still  unimpaired  (John- 
son V.  Corbett,  11  Paige,  265-277). 


« ••*» 


Westchester  County.— Hon.  OWEN  T.  COFFIN, 
Surrogate. — September,  1886. 

De  Lamater  v.  McCaskie. 

In  the  matter  of  the  estate  of  Hiram  H.  Havens,  de- 
ceased. 


In  Code  Civ.  Pro.,  §  2713,  last  sentence,  requiring  a  special  proceeding  for 
the  discovery  of  a  decedents  assets  to  be  dismissed  upon  the  presenta- 
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tioii  of  a  proper  bond,  and  the  payment  of  costs,  if  any,  awarded  to  pe- 
tioner,  **  within  such  a  time  as  the  Surrogate  or  other  officer  fixes  for 
that  purpose,**  the  clause  quoted  relates  solely  to  the  payment  of  costs, 
the  time  for  which  cannot  be  fixed  except  upon  presentation  of  such  a 
bond. 
An  award  of  $50,  costs,  against  an  unsuccessful  respondent  In  a  contested 
special  proceeding  instituted,  under  Code  Civ.  Pro.,  §  2706,  et  aeg.,  for 
the  discovery  of  concealed  assets,  etc., — held  a  reasonable  exercise  of 
the  Surrogate's  discretion  (id.,  §  2561). 

Motion  made  by  Edward  F.  McCaskie  to  modify  the 
decree  entered  pursuant  to  the  opinion  in  this  matter, 
reported  in  4  Dera.^  549,  in  regard  to  the  transfer  of 
the  securities  therein  mentioned,  and  by  striking  out 
the  fifty  dollars  costs  allowed  against  him  in  the  pro- 
ceeding. The  only  ground  on  which  the  application 
was  based  was,  that  he  had  no  notice  to  appear  on  the 
2l8t  day  of  July,  1886,  fixed  for  the  purpose  of  the 
hearing. 

F.  L ARKiN,  for  the  motion, 
W.  H.  Haldane,  opposed. 

The  Surrogate. — Treating  the  affidavit  of  McCas- 
kie in  this  matter  as  a  petition,  he  states  no  ground 
for  the  application,  other  than  that  he  had  no  notice 
to  appear  on  the  21st  day  of  July.  His  "counsel  now 
admits  that  he  had  such  notice,  p,nd  there  is  on  file 
proof  of  the  due  service  thereof.  If  he  made  default, 
he  offers  no  excuse  therefor,  and  states  no  reason  why 
the  decree  should  be  modified.  There  appears,  there- 
fore, no  sufficient  ground  for  this  application.  His 
counsel,  however,  seeks  relief  on  matters  dehors  the 
record,  and  insists  that  the  decree  was  irregularly  en- 
tered. Although  not  essential  to  the  determination 
of  the  motion,  I  will  consider  it  briefly. 
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The  answer  having  been  decided  not  to  be  such  as 
is  permitted  by  §  2710  of  the  Code,  either  party  had 
a  right  to  give  further  evidence  as  provided  by  §  2711. 
After  the  decision  referred  to,  notice  was  given  by 
the  attorney  for  the  executrix  to  McCaskie,  on  the 
16th  day  of  July,  to  appear  before  the  Surrogate  on 
the  21st  day  of  the  same  month,  when  he  had  an  op- 
portunity to  exercise  such  right.  Not  appearing  pur- 
suant thereto,  and  having  admitted  the  possession  of 
the  property  in  question,  and  not  offering  to  give  the 
security  permissible  under  the  provisions  of  §  2713, 
the  decree  complained  of  was  entered.  I  can  see 
nothing  irregular  in  this. 

Counsel  for  McCaskie  claims  that  it  was  the  duty  of 
the  Surrogate,  before  making  the  decree,  to  enter  an 
order  fixing  the  time  within  which  the  bond  should  be 
presented,  under  the  last  clause  of  §  2713.  In  that 
respect  he  is,  doubtless,  mistaken.  The  fixing  of  the 
time  there  referred  to  relates  solely  to  the  payment 
of  costs,  and  that  time  cannot  be  fixed  except  "  upon 
the  presentation  of  such  a  bond." 

On  the  subject  of  the  allowance  of  fifty  dollars  costs 
in  that  proceeding  against  the  moving  party  here,  it 
is  plain  that  the  matter  was  in  the  discretion  of  the 
court,  to  the  extent  of  seventy  dollars.  Under  the 
circumstances,  it  does  not  seem  that  he  has  any  just 
ground  of  complaint  in  that  respect. 

Motion  denied. 
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Westchester  County.— Hon.  OWEN  T.  COFFIN, 

Surrogate. — October,  1886. 

Cocks  v.  Haviland. 
In  the  matter  of  the  estate  of  John  Cocks,  deceased. 

A  petition  presented  to  a  Surrogate's  court,  embodying:  a  c^eneral  statement 
of  facts,  addressed  to  its  equitable  consideration,  as  i#  it  were  possessed 
of  ordinary  common  law  powers,  must  be  denied,  in  view  of  the  rule 
that  the  jurisdiction  of  such  tribunal  can  be  exercised  only  in  the  cases 
and  manner  prescribed  by  statute  (Code  Civ.  Pro.,  §  2472). 

An  allegation  that  one  of  two  or  more  co-executors  is  insolvent,  and  has 
no  assets  in  his  hands,  does  not  obviate  the  necessity  of  making  him  a 
party  to  a  special  proceeding  instituted  by  a  beneficiary  of  the  will, 
seeking  to  enforce  the  payment  of  money,  e.  gr.,  arrears  of  an  annuity, 
due  to  petitioner  thereunder. 

In  February,  1882,  a  decree  in  regard  to  this  estate 
was  entered,  pursuant  to  the  decision  reported  in  5 
Redf,  406.  Phebe  C.  Haviland,  an  executrix  of  the 
will  of  the  deceased,  was  then  found  to  have  certain 
funds  of  the  estate  in  her  hands,  which  were  directed 
to  be  converted  and  invested  by  the  executors,  with  a 
view  to  producing  the  annuity  of  $777.03,  to  which 
Adelia  Cocks,  the  widow  of  the  testator,  was  entitled 
by  virtue  of  the  provisions  of  the  will,  as  modified  by 
the  action  of  the  parties ;  and  Harrison  Cocks,  George 
J.  Barlow  and  Mary  Barlow,  other  executors  of  the 
will,  were  decreed  to  pay  the  arrears  of  annuity  then 
due  to  Mrs.  Cocks,  the  widow,  amounting  to  upwards 
of  $4,000,  and  to  invest  properly  sufficient  funds  of, 
the  estate,  which,  together  with  those  in  the  hands  of 
Mrs.  Haviland,  should  produce  the  annuity  for  the 
future. 
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The  widow  now  presented  an  application  reciting 
the  above  facts,  and  alleging  that  said  Harrison  Cocks 
and  the  Barlows  had  failed  to  pay  said  arrears  of  an- 
nuity, that  they  were  insolvent,  that  they  had  no  assets 
of  the  estate  at  the  time  of  the  entry  of  the  decree 
and  had  received  none  since,  that  she  had  received  no 
part  of  the  sum  so  directed  to  be  paid,  nor  of  the 
annuity  which  had  accrued  since  the  entry  of  said 
decree,  and  4)raying  for  a  decree  directing  said  Phebe 
C.  Haviland,  as  executrix,  to  pay  the  arrears  of  annuity 
now  due  to  her,  out  of  the  funds  of  the  estate  in  her 
hands. 

James  A.  Hudson, /or  petitioner. 
M.  L.  Cobb, /or  Mrs,  Haviland: 

Objected  that  the  proper  parties  had  not  been  cited. 

The  Surrogate. — It  is  difficult  to  understand  what 
provision  of  the  18th  chapter  of  the  Code,  the  counsel 
for  the  petitioner  had  in  view,  when  the  petition  in 
this  matter  was  prepared.  The  object  is  not  to  enforce 
obedience  to  a  decree  directing  the  payment  of  money, 
for  those  who  were  so  directed  are  not  made  parties ; 
nor  does  the  proceeding  seem  to  be  instituted  under 
the  provisions  of  §  2717,  for  there  is  no  prayer  for  a 
citation  as  therein  provided,  and  if  there  were  one 
prayed  for  as  against  Mrs.  Haviland,  it  would  not  be 
sufficient,  as,  it  seems,  all  of  the  executors  should  be 
cited  under  that  section  ;  nor  is  the  object  to  compel 
Mrs.  Haviland  to  show  cause  why  she  should  not  ren- 
der an  account,  with  the  view  to  obbiining  the  pay- 
ment of  the  legacy.     It  seems  to  be  rather  a  general 
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statement  of  facts  addressed  to  the  equitable  consid- 
eration of  the  court  as  if  it  were  possessed  of  general 
common  law  powers,  and  without  regard  to  the  fact 
that  its  jurisdiction  must  be  ej^ercised  only  in  the 
cases,  and  in  the  manner,  prescribed  by  statute. 

The  decree  referred  to  directs  the  executrices  and 
executors  to  convert  into  money  certain  securities  and 
assets  then  in  the  hands  of  Phebe  C.  Haviland,  one  of 
their  number,  and  to  invest  the  same  as  directed  by 
the  w^ill,  in  her  name  as  executrix.  They  were  all 
interested  in  the  performance  of  this  duty ;  none  of 
them  have  resigned  or  been  removed,  and  they  should, 
therefore,  be  made  parties  to  any  proceeding  instituted 
by  the  widow  to  enforce  what  she  claims  to  be  her 
just  rights  under  the  will.  The  allegation  in  the 
petition  that  the  Barlows  and  Harrison  Cocks  are 
insolvent,  and  have  no  assets  of  the  estate  in  their 
hands,  does  not  obviate  the  necessity  of  citing  them, 
as  they  would  otherwise  be  deprived  of  the  right  to 
file  a  written  answer,  as  provided  by  §  2718  of  the 
Code. 

The  application,  in  its  present  form,  must  be  denied, 
with  leave  to  the  petitioner  to  renew  it  in  such  mode 
as  she  may  be  advised  ;  it  being  suggested,  however, 
that  such  a  course  ought  to  be  adopted  as  will  lead 
to  a  final  judicial  settlement  of  the  account  of  the 
executors. 
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Westchester  County.— Hon.  OWEN  T.  COFFIN, 

SURKOGATE. — November,  1886. 

Matter  of  Davids. 

Li  the  matter  of  the  estate  of  Sarah  M.  Davids,  de- 
ceased. 

Code  Civ.  Pro.,  §  2754,  providlug  that  the  Surrogate  must  issue  a  citation, 
according  to  the  prayer  of  a  petition  prayiug  for  the  disposition  of  a 
decedent's  real  property,  where  it  appears  that  the  debta  or  funeral 
expenses  cannot  be  satisfied  without  resorting  thereto  (under  id.,  ch.  18, 
tit.  5),  warrants  the  converse  conclusion  that,  where  such  satisfaction 
may  be  effected  without  such  resort,  the  citation  should  be  refused. 

Executors  having  presented  a  petition  praying  for  the  disposition  of  their 
decedent's  real  property,  under  the  statute,  it  appeared  that  such  prop- 
eily  was  devised,  in  trust  for  the  benefit  of  decedent's  husband  during 
life,  to  petitioners,  wjiom  the  will  clothed  with  authority  to  sell  the 
same,  upon  the  consent  of  the  husband,  who  was  willing  to  give  it,  and 
that  there  was  a  deficiency  of  assets.  The  property  not  being  "express- 
ly charged  with  the  payment  of  debts  or  funeral  expenses"  (Code  Civ. 
Pro.,  §  2749),  it  was  contended  that  a  citation  should  Issue. — 

Held^  that  the  executors  should  not  proceed  under  the  statute,  but  be  left 
to  exercise  the  power  contained  in  the  will ;  and  that  a  citation  might 
properly  be  refused. 

Russell  V.  Russell,  36  N.  F.,  581— distinguished. 

Peter  Davids,  who  was  the  husband  of  the  dece- 
dent, and  a  legatee  under  her  will,  filed  an  application 
for  a  Citation  requiring  Peter  T.  Davids  and  Charles 
W.  Johnson,  the  executors,  to  show  cause  why  they 
should  not  render  an  account  of  their  proceedings. 
The  citation  was  issued  and  duly  served,  and  during 
the  pendency  of  that  matter,  the  executors  presented 
a  petition  with  a  view  to  the  mortgaging,  leasing  or 
selling  the  real  estate  of  the  testatrix  for  the  payment 
of  her  debts,  by  which  it  appeared  that  the  debts  and 
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funeral  expenses  ^ere  about  $236,  and  the  assets  $25. 
The  will  clothed  the  executors  with  a  power  to  sell 
the  real  estate  during  the  life  time  of  the  husband,  on 
bis  consenting  thereto  in  writing. 

Edgab  K.  Broww,  for  petitioners. 

TheSurrogate. — All  the  matters  required,  by  §  2752 
of  the  Code,  to  be  set  forth  in  the  petition,  appear  to 
be  properly    stated.      Section    2754    provides    that 
"where  the  Surrogate  is  satisfied  that  all  the  facts, 
specified  in  the  last  section  but  one,  have  been  ascer- 
tained, as  far  as  they  can  be  upon  diligent  inquiry,  and 
it  appears  to  him  that  the  debts  and  funeral  expenses, 
or  either,  cannot  be  paid,  without  resorting  *'  (doubt- 
less, under  the  provisions  of  that  title)  "  to  the  real 
property,  he  must  issue  a  citation  according  to  the 
prayer  of  the  petition/'     By  looking  into  the  will,  it 
is  ascertained  that,  while  the  testatrix  directs  the  pay- 
ment of  her  debts  and  funeral  expenses,  in  the  usual 
form,  the  real  estate  devised  bj'  her  is  not  expressly 
charged  with  their  payment,  and  hence  it  is  claimed 
that  it  may  be  disposed  of  in  order  to  pay  them,  as 
prescribed  by  §  2749.     The  petition  is  not  required 
to  state  the  provisions  of  the  will  in  this  respect,  so 
that,  it  would  seem,  the  fact  must  be  ascertained  by 
the  Surrogate  from  other  sources.     In  consulting  the 
will,  therefore,  the  fact  is  ascertained  that  the  debts 
and  funeral  expenses  are  not  so  charged,  as  is  above 
stated.     But  it  is  also  found  that  the  will   contains 
these  nrovisions : 

''Fourth.     I  give,  devise  and  bequeath  all  the  rest, 
residue  and  remainder  of  my  estate,  both  real  and 
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personal,  of  what  kind  and  nature  soever,  to  my  ex- 
ecutors hereinafter  named,  in  trust,  to  collect  the 
rents,  interest  and  income  arising  therefrom,  and  apply 
the  same  to  the  support  of  my  husband,  Peter  Davids, 
for  and  during  the  term  of  his  natural  life,  and  should 
the  interest,  rents  and  income  from  my  estate  be 
insufficient  for  the  comfortable  support  and  mainte- 
nance of  my  said  husband,  then  and  in  such  case  I 
direct  my  said  executors  to  apply  any  or  all  of  my 
estate,  if  necessary,  to  his  support  and  maintenance." 

"  Fifth.  I  hereby  authorize  and  empower  my  said 
executors,  hereinafter  named,  if  in  their  judgment  it 
is  best,  to  sell  and-  dispose  of  any  part,  or  all  of  my 
real  estate,  and  give  good  and  sufficient  deeds  of  con- 
veyance therefor,  providing,  however,  such  real  estate 
shall  not  be  sold  during  the  life  time  of  my  said  hus- 
band without  his  consent  in  writing." 

Omitting  the  restriction  of  the  power  as  contained 
in  the  fifth  clause,  from  present  consideration,  the 
question  would  arise  whether  the  court  should  order  a 
sale  under  the  fifth  title  of  the  18th  chapter  of  the 
Code,  on  the  application  of  the  executors,  where  the 
debts  and  funeral  expenses  were  not  expressly  charged 
upon  the  real  estate  devised,  and  where  the  executors 
themselves  were  clothed  with  authority  to  sell.  It 
would  seem  to  be  unjust,  unreasonable  and  improper 
for  the  court  to  permit  such  a  proceeding,  as  it  could 
benefit  no  one,  and  would  be  burthening  the  estate 
with  expenses  to  the  injury  of  those  interested.  Why 
should  it  confer  a  power,  with  which  the  executors 
have  already  been  clothed  by  the  will  ?  If  they  were 
to  sell  under  that  power,  they  could  bring  the  pro- 


WESTCHESTER  COUNTY,  NOVEMBER,  1886.  17 

MATTER  OP  DAVIDS. 

ceeds  into  court,  under  the  provisions  of  the  Code, 
and  thev  would  be  distributed  as  if  thev  were  derived 
from  such  a  sale  as  the  petitioners  here  seek.  These 
considerations  warrant  the  interpretation  of  §  2754  to 
be  that,  e  conversOy  if  it  appear  to  the  Surrogate  that 
the  debts  and  funeral  expenses  can  be  paid  without 
resorting  to  the  provisions  of  that  title,  he  shall  not 
issue  a  citation,  according  to  the  prayer  of  the  peti- 
tion. 

As  to  the  restriction  on  the  power  to  sell  contained 
in  the  will,  it  does  not  appear  that  the  husband  has 
refused,  or  is  unwilling,  to  give  his  written  consent  to 
such  sale.  That  fact  should  appear  affirmatively, 
before  any  citation  can  be  issued.  But  from  what  has 
occurred  before  me,  I  understand  he  is  not  only  will- 
ing but  anxious  that  the  real  estate  in  question  should 
be  sold. 

In  the  case  of  Russell  v.  Russell  (36  N,  F".,  581), 
to  which  I  am  referred  by  the  counsel  for  the  peti- 
tioner, the  action  was  ejectment.  The  executrix  was, 
by  the  will,  clothed  with  power  to  sell.  Under  that 
power,  she  conveyed  some  real. estate  to  a  creditor  of 
the  testator  in  satisfaction  of  his  claim,  when  the 
assets  were  sufficient  to  pay  all  claims.  It  was  held, 
by  a  divided  court  (Daviks,  Ch.  J.,  and  Grover  J., 
dissenting)  that  the  power  was  not  well  executed,  and 
that  the  convevance  was  void.  It  was  also  held  that 
the  debts  should  have  been  discharged  by  means  of 
the  personal  estate,  and  that  the  real  estate  could  only 
be  applied  to  that  purpose,  upon  an  order  of  the  Sur- 
rogate to  sell,  after  the  personal  estate  had  been  ex- 
hausted.    Some  of  the  dicta  of  the  learned  Judge  who 

Vol.  v.— 2 
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delivered  the  prevailing  opinion  in  that  case  would 
induce  a  belief  that  he  had  overlooked  the  provisions 
of  L.  1837,  ch.  460,  §  75,  then  in  force,  which  author- 
ized an  executor  making  a  sale  under  a  power  to 
bring  the  proceeds  into  court  for  distribution.  How- 
ever that  may  be,  the  case  was  unlike  this  in  that 
there,  the  assets  were  sufficient  to  pay  all  claims, 
while  here  they  are  very  insufficient.  There  the 
transaction  was  not  deemed  a  sale  as  contemplated 
by  the  testator,  but  rather  the  extinguishing  of  a 
debt,  while  here  an  actual  sale  would  be  in  strict 
accordance  with  the  power  conferred.  The  proceeds 
could  then  be  brought  into  court,  and,  under  the  pro- 
visions of  the  Code,  the  debts  and  funeral  expenses 
be  paid,  and  the  surplus  be  retained  by  the  executors 
who  are  the  devisees  in  trust,  to  enable  them  to  fulfil 
the  duties  imposed  upon  them  by  the  will. 

As  the  power  to  sell  does  not  carry  witli  it  a  power 
to  mortgage,  and  as  the  petitioners  might,  in  this  pro- 
ceeding, ask  for  authority  to  mortgage,  it  would  seem 
that  even  such  an  order  should  not  be  made  in  this 
case.  The  petition  shows  that  there  are  now  two 
mortgages  upon  the  premises  devised,  given  by  the 
testatrix,  amounting  together  to  six  hundred  dollars, 
on  which  some  interest  is  now  due.  If  a  new  one 
should  be  authorised,  so  far  as  can  be  seen,  some  of 
the  fund  realized  would  be  required  to  be  kept  in  hand 
to  pay  the  interest  to  accrue  thereon.  The  rents  do 
not  appear  to  have  been  sufficient  to  pay  taxes,  re- 
pairs, insurance  and  the  interest  on  the  subsisting 
mortgages.  Hence,  it  would  not  be  wise  to  putafur^ 
ther  burthen  upon  it,  when  the  resources  of  the  estate, 
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outside  of  the  realty,  amount  to  nothing.  The  estate 
might  thus  be  made  bankrupt,  or  the  interests  of  all 
concerned  be  seriously  jeopardized. 

It  strikes  me,  under  all  the  circumstances,  that  the 
most  prudent  course  for  the  executors  to  pursue,  is  to 
exercise  the  power  to  sell  conferred  by  the  will  and 
thus  save  something  for  the  beneficiaries.  They  will 
then  be  in  a  position  to  comply  with  the  provision  of 
the  will  which  directs  them,  in  case  the  rents,  etc.,  are 
insufficient  for  the  comfortable  support  and  mainte- 
nance of  the  husband,  to  apply  any  or  all  of  her  estate 
to  that  purpose.  The  loving  intention  of  the  testatrix 
is  thus  clearly  manifested ;  and  the  advanced  age, 
feeble  health  and  destitute  condition  of  the  surviving 
husband  are  appeals  for  speedy  action  which  should 
not  be  disregarded. 

Application  denied. 


> 
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Westchester  County.— Hon.  OWEN  T.  COFFIN, 
Surrogate. — December,  1886. 

Matter  of  Acker. 

^^  the  natter  of  the  probate  of  the  will  of  Phebe 

Acker,  deceased. 

P*P«r  propounded  as  decedent's  will  consisted  of  a  printed  form,  with 
decedent's  signature  written  in  a  blank  space  in  the  body  of  the  attes- 
*^oii  clause,  where  it  appeared  that  decedent  had  signed  pursuant  to 
*he  instructions  of  the  draftsman,  her  physician,  with  the  intent,  un- 
"Prstoo(j  by  the  witnesses,  to  effect  a  subscription  of  her  will,— all  the 
^'•ler  statutory  formalities  having  been  observed. — 
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Heldj  that  the  instrument  was  subscribed,  substantially!  at  the  end,  and 

that  tlie  same  should  be  admitted  to  probate. 
Sisters  of  Charity  v.  Kelly,  67  N.  F.,  409— compared. 

The  executors,  Isaac  R.  Secor  and  Mary  B.  Jube, 
named  in  the  will  of  the  decedent,  presented  the  same 
for  probate.  The  will  was  prepared  by  the  executor 
Secor,  who  was  a  physician,  a  blank  form  being  used 
for  that  purpose,  in  which  the  usual  formal  parts  were 
printed,  as  was  also  the  attestation  clause,  with  a  blank 
space  for  the  name  of  the  testatrix  to  be  inserted. 
Before  any  attempt  at  execution  was  made,  the  drafts- 
man read  it  aloud  to  decedent,  who  declared  it  was 
as  she  desired  it.  She  then  took  a  pen  to  subscribe 
her  name,  and  was  told,  by  him,  that  the  proper  place 
to  do  it,  was  in  the  blank  space  in  the  attestation 
clause  between  the  printed  words  "  Subscribed  by  " 

and   "  the  testa "  ;  and  she  accordingly 

wrote  her  name  there,  in  the  presence  of  both  of  the 
subscribing  witnesses.  All  the  other  formalities  nec- 
essary to  a  complete  execution  were  complied  with. 


The  Executors,  in  person. 

The  Surrogate.— This  will  must  be  regarded  as  suf- 
ficiently executed,  in  all  respects.  The  only  question 
relates  to  the  subscription.  That  the  place  where  she 
wrote  her  name  was  intended  by  her  to  be  a  subscrip- 
tion of  her  will,  there  can  be  no  doubt,  and  it  was  that 
signature  which  the  witnesses  attested.  That  it  was 
written  in  a  blank  space  in  the  attestation  clause,  can 
make  no  difference,  when  it  distinctly  appears  that  it 
was  intended  by  her,  and  so  understood  by  the  wit- 
nesses, as  her  subscription  of  the  will,  and  it  is,  sub- 
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stantially,  at  the  end  thereof.     There  is  nothing  in  the 
case  of  Sisters  of  Charity  v.  Kelly  (67  N.  T,,  409) 
which  conflicts  with  this  view. 
The  will  is,  therefore,  admitted  to  probate. 


%*••¥ 


Westchester  County.— Hon.  OWEN  T.  COFFIN, 
Subrogate. — January,  1887. 

Orser  v.  Orser. 

h  the  matter  of  the  judicial  settlement  of  the  account 
of  J  Alii  K  Orser,  as  administratrix  of  the  estate  of 
Joseph  B.  Orser,  deceased. 

^'bere  an  accounting  executor  or  administrator  holds  in  his  possession 
vouchers  for  payments  made  by  him,  under  $20  in  amount,  the  same 
sLoold  be  produced  and  filed  for  the  inspection  of  objectors.  A  re- 
fusal to  pursue  such  a  course  upon  demand  would  justify  suspicion, 
and  furnish  the  Surrogate  sufficient  reason  for  exercising  the  discretion 
conferred  by  Code  Civ.  Pro.,  §  2734,  in  refusing  credit  for  the  items 
concenied. 

MeUger  v.  Metzger,  1  Brad/.,  265— compared. 

The  administratrix  filed  an  account  of  her  proceed- 
ings, as  such,  together  with  vouchers  for  all  sums 
paid  out  by  her,  amounting  to  twenty  dollars  and  up- 
wards.    On  the  hearing,  it  appeared  that  she  had  in 
her  possession  vouchers  for  all  sums  paid  out  by  her 
under  twenty  dollars  in  amount,  aggregating  about 
|300.    These  last  mentioned  vouchers  the  objectors 
insisted  should  be  produced  and  filed,  which  the  ad- 
ministratrix declined  to  do.     Whereupon  the  court 
was  appealed  to,  for  an  order  directing  their  produc- 
tion for  filing. 
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W.  6.  VAi-ENTiifE,/or  administratrix. 

D.  S.  Hebbiok,  for  Samuel  Oraer  and  otherSf  next  qf  kin. 

The  Surrogate.— Under  the  R.  S.  (2  R.  S.,  92,  §§  54, 
55),  the  executor  or  administrator  was  required  to 
produce  vouchers  for  all  debts  and  legacies  paid,  and 
for  all  funeral  charges,  and  just  necessary  expenses, 
which  vouchers  should  be  deposited  and  remain  with 
the  Surrogate,  but  he  might  be  allowed  any  item  of 
expenditure  not  exceeding  twenty  dollars,  for  which 
he  produced  no  vouchers,  if  such  item  was  supported 
positively,  by  his  own  oath,  to  the  fact  of  payment, 
etc.,  but  such  allowances,  in  the  whole,  should  not 
exceed  $500.  One  would  suppose  that  under  the 
provisions  of  the  fifty-fourth  section,  he  was  bound  to 
produce  all  the  vouchers  he  had,  and  that,  under  the 
fifty-fifth  section,  he  might  be  allowed  each  of  the 
items  of  twenty  dollars  or  under,  when  supported  by 
his  own  oath.  Surrogate  Bradford,  in  the  case  of 
Metzger  v.  Metzger  (1  Bradf.^  265)  did  not  pass  upon 
the  precise  question  here  presented.  There,  it  did  not 
appear  that  the  executor  or  administrator  had  vouchers 
for  the  payment  of  amounts  of  twenty  dollars  or  under. 
It  would  seem  that,  under  the  fifty-fourth  section,  he 
should  produce  them,  and  that  the  next  section  was 
intended  to  shield  him  from  loss,  in  case  he  had  failed 
to  obtain  or  preserve  them.  While  the  Code  (§  2734) 
consolidates  the  sections  referred  to,  it  does  not  seem 
to  alter  their  effect.  It  provides  that  the  "  accountant 
party  must  produce  and  file  a  voucher  for  every  pay- 
ment made,  except  in  one  of  the  following  cases : 
1.  He  may  be  allowed,  without  a  voucher,  any  proper 
item  of  expenditure,  not  exceeding  twenty  dollars,  if 
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it  is  supported  by  his  own  uncontradicted  oath,"  etc. 
The  language  employed  shows  that  the  allowance  or 
rejection  of  such  items  is  discretionary  with  the  Sur- 
rogate.   It  appears,  in  this  case,  that  the  administra- 
trix is  not  "without  a  voucher,"  for  the  several  items 
of  credit  claimed.     For   that  reason,  I   think   they 
should  be   produced,  in   order   that   they    may    be 
scrutinized  by  the  contestants.     The  statute  requires 
the  production  of  all  the  vouchers  which  the  account- 
ing party  has,  whether  they  be  for  amounts  less  or 
more  than  twenty  dollars.     Having  them  for  the  small 
amounts,  and  refusing  to  produce  them  when  called 
for,  would  be  a  ground  for  suspicion  and  furnish  the 
Surrogate  sufficient  reason,  under  the  exercise  of  the 
^Jiscretion  conferred,  for  their  rejection.     The  con- 
testants have  a  right  to  inspect  them,  and  then  to 
raise  such  objections  to  them,  and  the  payments  they 
vouch,  as  they  may  be  advised.     The  vouchers  must 
be  produced  and  filed,  or  the  administratrix  must  run 
the  hazard  of  a  disallowance  of  the  items. 

I  have  deemed  it  unnecessary  to  allude  to  the 
authority  which  the  court  has,  under  §  2538,  and  §  803, 
and  subsequent  sections  of  the  Code,  to  compel  the 
discovery  of  books  and  papers,  as  it  has  sufficient 
power  in  the  premises,  without  resort  to  those  pro- 
visions. 
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Westchester  County.— Hon.  OWEN  T.  COFFIN, 

Surrogate. — January,  1887. 

Matter  of  Le  Fevre. 

In  the  matter  of  the  probate  of  the  will  of  Peter  'E^ 

Le  Fevre,   deceased. 

Testator's  will  devised  and  bequeathed  all  his  real  and  personal  estate,  after 
payment  of  debts  and  funeral  expenses,  to  his  wife,  "  to  have  and  to 
hold  the  same  during  the  term  of  her  natural  life,  subject  neverthe- 
less, to  the  conditions  "  of  the  will.  Then  followed  clauses,  author- 
izing her  to  sell  any  of  the  property,  and  purcliase  other  property  with 
the  proceeds  ;  to  aid  needy  relatives  ;  and  to  give  of  the  estate  for 
charitable  and  benevolent  purposes  ;  expressing  testator's  reliance 
solely  upon  his  wife  to  remember  their  daughter  when  the  former 
should  die,  and  desiring  that  such  child  should  receive  an  excellent  ed- 
ucation ;  .and  finally  devising  and  bequeathing  the  remainder  of  the 
real  and  personal  estate,  after  the  wife  was  done  therewith,  to  the 
daughter,  her  heirs  and  assigns  forever. — 

Held,  as  to  the  personalty,  that  the  force  of  the  clause  expressly  creating 
a  limitation  to  the  wife  for  life  was  overborne  by  the  general  sclieme 
of  the  will,  whereby  she  was  clothed  with  an  absolute  and  unconditional 
power  of  disposition  ;  and  that  the  clauses,  subjecting  the  life  estate 
to  "  conditions,"  and  bequeathing  a  remainder,  were  nugatory  and 
void. 

On  the  probate  of  the  will  of  the  decedent,  request 
was  made  that  the  court  construe  the  same.  The 
provisions  to  which  attention  was  directed,  and  which 
embraced  all  of  the  disposing  parts  of  the  will,  were 
as  follows: 

"  After  the  payment  of  all  my  just  debts  and  funeral 
expenses,  I  give  and  devise  and  bequeath  to  my  dear 
and  well-beloved  wife  all  of  my  real  and  personal 
estate,  wheresoever  situated,  that  I  may  die  possessed 
of,  to  have  and  to  hold  the  same  during  the  term  of 
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(her)  natural  life,  subject,  nevertheless,  to  the  condi- 
tions of  this  will.  I  have  an  implicit  confidence  and 
trust  in  my  dear  wife,  and  I  do  hereby  authorize  and 
hereby  empower  her,  my  said  wife  to  sell,  and  to  pur- 
chase, any  or  all  of  my  real  or  personal  estate,  and  to 
reinvest  the  same,  as  in  her  good  judgment  may  dic- 
tate, in  other  real  or  personal  estate,  relying  solely 
upon  my  wife  to  remember  our  dear  child  Alice,  when 
she,  my  wife,  is  done  with  the  cares  and  toils  of  this 
world. " 

"And  I  also  do  hereby  empower  and  authorize  her, 
my  dear  wife,  as  in  her  discretion  and  judgment  she 
may  deem  necessary  and  proper,  to  aid  and  assist  any 
of  our  relatives  or  relations  who  shall  or  may  be  in 
distress,  and  require  assistance  at  her  hands.  Re- 
member, when  I  am  beneath  the  sod  and  lost  to  sight, 
that  it's  my  ardent  wish  that,  as  far  as  practicable  and 
possible,  you  will  follow  this  request. " 

''  I  do  also  hereby  authorize  and  empower  her,  my 
saidwife,  to  give  for  charitable  and  benevolent  pur- 
poses, of  my  said  estate,  in  such  proportions  as  she 
may  deem  and  seem  able  and  desirable  to  give,  for 
flWid  to  such  charitable  and  benevolent  purposes,  and 
^  her  judgment  may  dictate.  And  finally,  after  my 
said  wife  is  done  with  all  of  my  real  and  personal 
estate,  and  she  has  gone  to  sleep  in  death,  I  do  then 
bequeath  and  devise  the  remainder  of  my  real  and 
personal  estate  to  our  dear  child,  Alice,  to  her  and 
her  heirs  and  assigns  forever." 

"  It  is  my  wish  and  desire  that  our  daughter,  Alice 
I^  Fevre,  shall  have  the  advantage  of  an  excellent 
^ueation,   and  this  my   dear  wife,  I  am  sure  and 
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sanguine,  will  see  accomplished ;  her  desire  is  like  my 
own,  to  do  all  that  is  just  and  proper  for  this  dear  child, 
our  only  one. " 

He  appointed  his  wife,  Mary  Ann  Le  Fevre,  exec- 
utrix and  Benjamin  D.  Le  Fevre,  executor  of  his  will 
and  empowered  them  to  sell  and  convey  his  real  estate. 
The  will  was  made  in  1870. 

« 

Gideon  W.  Davenport,  for  the  executors. 

The  Surrogate. — Taking  all  of  the  provisions  of 
the  will  into  consideration,  it  would  seem  that  the  tes- 
tator intended  to  give  more  than  a  mere  life  estate  to 
his  wife.  Although  he  uses  the  words  "  during  the 
term  of  her  natural  life,  '*  yet  he  proceeds  to  clothe 
her  with  a  power  of  disposal  of  the  estate,  incon- 
sistent with  a  mere  life  estate.  The  words  imposing 
conditions  upon  the  gift  of  the  estate  for  life,  "sub- 
ject, nevertheless,  to  the  conditions  of  this  will,"  seem 
to  lack  any  force,  because  the  will  nowhere  imposes 
any  "  conditions,  "  within  the  ordinary  meaning  of  the 
word,  upon  the  wife.  Probably  the  draftsman  used  it 
in  the  sense  of  "  terms,"  and,  judging  from  the  context, 
it  would  appear  that  the  intention  was  to  say :  "  and,  in 
addition  thereto,  to  have  the  authority  and  exercise 
the  powers  prescribed  by  the  terms  of  this  will." 
There  is  nothing  in  the  will  signifying  an  intention  to 
make  the  life  estate  "subject"  to  any  thing  whatever, 
aside  from  the  sentence  quoted.  He  authorizes  her 
to  sell  real  and  personal  estate,  and  to  purchase  other 
real  or  personal  estate;  to  use  his  estate  in  aid  of 
needy  relatives ;  to  contribute,  from  the  same  source, 
to  charitable  and  benevolent  purposes ;  and  to  give 
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their  daughter  an  excellent  education.  All  this  the 
wife  is  authorized  to  do,  not  as  executrix  simply,  but 
personally.  She  is  not,  in  any  way,  restricted  to  the 
income  of  the  estate,  as  she  would  be,  were  it  the  in- 
tention to  give  her  a  life  estate  only.  The  testator, 
after  authorizing  her  to  sell  and  purchase  propert}^ 
closes  with  this  language :  "  relying  solely  upon  my 
wife  to  remember  our  dear  child,  Alice,  when  she,  my 
wife,  is  done  with  the  toils  and  cares  of  this  world," 
plainly  meaning  to  express  his  confidence  that  she 
will,  by  suitable  testamentary  directions,  provide  for 
Alice  out  of  his  estate  of  which  he  is  speaking.  And 
again,  the  last  clause  of  the  disposing  parts  of  the  will 
— "  And  finally,  after  my  said  wife  is  done  with  all  of 
my  real  and  personal  estate,  and  she  has  gone  to  sleep 
in  death,  I  do  then  bequeath  and  devise  the  remainder 
of  my  real  and  personal  estate,  to  our  dear  child  Alice 
Le  Fevre,  our  only  child,  to  her  and  her  heirs  and  as- 
signs forever, "  seems  to  show  that  the  testator  bore 
in  mind  that  he  had  given  to  his  wife  the  power  to 
manage  and  dispose  of  his  estate  at  her  own  pleasure, 
and  that  whatever  of  it  might  remain  at  her  death  un- 
disposed of  he  wished  to  secure  to  the  daughter. 

The  question  is  not  without  very  serious  diflBculties  ; 
the  peculiar  structure  of  the  will  rendering  it  no  easy 
matter,  from  the  language  employed,  and  the  some- 
what conflicting  provisions  of  the  instrument,  to  reach 
an  entirely  satisfactory  conclusion ;  but  the  fact  that 
the  wudow  seems  to  be  clothed  with  an  absolute  and 
unconditional  power  of  disposition  of  the  whole  of  the 
estate  destroys  the  effect  of  the  words,  "  during  the 
tenn  of  her  natural  life, "  and  renders  nugatory  the 
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provision  in  regard  to  the  remainder.  See  Smith  v. 
Van  Nostrand  (64  N.  F.,  278-284,  and  cases  cited) ; 
Campbell  v.  Beaumont  (91  N.  Y.\  464).  The  title  to 
the  real  property  is  vested  in  the  wife  either  in  fee,  or 
in  trust ;  and  the  ownership  of  the  personal  estate  is 
either  absolute  or  in  trust.  If  she  sell  the  real  estate, 
she  will  convey  in  her  individual  name  as  grantor,  and 
if  she  purchase  other  real  estate,  she  will  take  title  in 
the  same  way ;  and  so  of  her  dealings  with  the  per- 
sonal estate.  The  power  so  conferred  to  sell  and  pur- 
chase in  her  own  name,  being  followed  by  the  words, 
"  relying  solely  upon  my  wife  to  remember  our  dear 
child,  Alice,  when  she,  my  wife,  is  done  with  the  cares 
and  toils  of  this  world,"  plainly  vests  the  absolute 
ownership  in  the  wife,  upon  whom  the  testator  relies 
to  provide  by  will,  out  of  his  estate  so  devised  and  be- 
queathed, for  the  daughter.  No  trust  can  be  implied 
from  the  expression  of  the  reliance  by  the  testator 
upon  his  wife  to  "remember"  the  daughter  (Bards- 
well  V.  Bardswell,  9  Sim.^  319).  The  fact  that  the 
testator  provided  by  the  limitation  over — after  his 
wife  was  done  with  all  his  real  and  personal  estate, 
that  the  remainder,  i,  e.,  what  was  left  unspent,  he 
gave  to  his  daughter,  shows  that  he  intended  to  give 
the  former  power  to  dispose  of  the  whole  (Ide  v.  Ide, 
5  Mass.y  500). 

I  am  not  unaware  of  the  cogency  of  the  express 
language,  creating  a  limitation  of  the  estate  to  the 
wife  for  life,  but,  as  already  stated,  deem  it  to  be  over- 
borne by  the  general  scheme  of  the  will.  In  the  case 
of  Hoy  V.  Mester  (6  Sim.y  568),  where  the  testator  de- 
vised the  whole  of  his  property  to  his  wife  for  life ;  at 
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her  death,  one  third  to  his  daughter,  and  the  other 
two  thirds  to  be  at  the  sole  and  entire  disposal  of  his 
wife,  trusting  that,  if  she  should  not  marry  again,  she 
should  make  the  daughter  her  heir ;  and  the  wife  died 
unmarried,  it  was  held  that  she  took  an  absolute  estate 
in  the  two  thirds,  notwithstanding  the  limitation  for 
life.  So,  in  Gleason  v.  Fairweather  (4  Grey^  348), 
where  a  testator  devised  the  use  of  all  his  real  estate 
to  one  of  his  sons  for  life,  "  to  the  end  that  he  may 
have  the  same  for  an  inheritance  so  long  as  he  may 
live,  with  no  right  to  dispose  of  any  part  of  the  same, 
except  such  lots  as  I  shall  here  designate,  viz. :  (de- 
scribing four  lots)  all  which  he  is  authorized  to  sell 
to  pay  debts  and  legacies  "  ;  "  all  of  which  said  lands 
he  may  dispose  of  at  his  option  for  the  above  purpose, 
if  they  should  not  be  disposed  of  in  my  lifetime ;  the 
,  reversion  of  all  which  shall  be  at  his  disposal ;  and  all 
\  the  residue  of  my  personal  estate,  not  otherwise  dis- 
.)  posed  of,  I  give  to  him  to  be  at  his  disposal "  ;  it  was 
held 'that  the  devisee  took  an  estate  in  fee  in  all  the 
real  estate,  and  that  the  restraint  upon  alienation  was 
void.  Hence,  here,  notwithstanding  the  apparent  lim- 
itation  for  life,  where  the  absolute  disposal  of  the 
whole  estate,  to  sell  and  purchase,  to  use  for  the  sup- 
port of  needy  relatives,  and  for  charitable  and  benev- 
olent purposes,  is  given  to  the  wife,  and  under  which 
provisions  she  might  dispose  of  the  whole  of  the  estate, 
the  reliance  upon  her  to  "  remember  "  the  daughter 
at  the  last,  and  the  final  phrase  "  after  my  said  wife 
18  done  with  all  my  real  and  personal  estate, "  to  my 
mind,  indicate  an  absolute  gift  to  the  wife. 
There  is  no  express  trust  created  by  the  will,  and 
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no  trust  can  be  implied  where  there  is  no  obligation 
imposed  (Perry  on  Trusts,  sec.  116).  The  wife  is 
simply  empowered  to  do  certain  things  which  she  may 
perform  or  not,  at  her  pleasure. 

Of  course,  this  court  can,  on  the  probate,  construe 
a  will  as  to  the  personal  estate  only,  but  as  both  real 
and  personal  estate  stand  upon  the  same  footing,  as  to 
the  application  of  the  principle  discussed,  it  became 
necessary  to  examine  the  whole  will,  with  a  view  to 
its  proper  interpretation  as  to  the  personalty. 
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Westchester  County.— Hon.  OWEN  T.  COFFIN, 

Surrogate. — February,  1887. 

Matter  of  Jones. 

In  the  matter  of  the  estate  of  James  Jones,  deceased. 

Under  L.  1885,  ch.  483,  entitled  "  an  act  to  tax  gifts,  legacies  and  collateral 
inheritances  in  certain  cases,"  it  is  only  necessary  to  appoint  an  ap- 
praiser where  specific  legacies,  subject  to  tax,  are  given,  or  where 
taxable  inheritances  exist,  or  estates  In  fee  are  devised,  or  remainders, 
annuities,  life  estates,  or  terms  of  years  are  created. 

The  phrase,  *'  lineal  descendants,"  in  the  exemption  clause  of  §  1,  includes 
only  those  of  the  decedent. 

The  requirement  of  §  13,  that  an  appraiser  be  appointed  "  to  fix  the  value 
of  property  ofpersorm  whose  estates  shall  be  subject  to  the  payment  of 
said  tax,"  has  reference  to  the  estates  of  persons  taking,  as  legatees 
or  otherwise,  and  not  to  the  estate  of  the  decedent. 

Testator,  who  died  leaving  real  and  personal  property,  by  his  will  directed 
the  former  to  be  sold,  and  disposed  of  the  entire  estate,  in  general 
legacies,  without  remainders,  to  descendants  of  deceased  brothers 
and  sisters,  and  to  strangers  in  blood.  The  district  attorney  having 
applied  (1)  for  the  appointment  of  an  appraiser  to  fix  the  value  of  the 
estate,  and  (2)  for  a  citation,  to  all  persons  interested,  to  show  cause 
why  the  tax  imposed  by  L.  1885,  ch.  483,  should  not  be  paid, — 
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Ileld^  (1)  that  no  appraisal  was  required;  (2)  that  the  issue  of  the  citation 
asked  for  was  not  provided  for  by  the  statute;  and  (3)  that  each  appli- 
cation should  be  denied. 

It  Kerns,  that  the  only  mode  which  the  Surrogate  can  employ,  to  enforce 
the  liability  of  an  executor  or  administrator  to  pay  the  tax  imposed  by 
tbe  act  in  question,  is  to  refuse  to  allow  him  credit,  on  his  accounting, 
for  the  amount  of  such  liability,  unless  he  produce  the  voucher  therein 
mentioned. 

The  will  of  James  Jones  was  admitted  to  probate 
in  November,  1885.  His  estate  consisted  of  personal 
property  of  the  value  of  about  $50,000,  and  real 
property  estimated  to  be  worth  $20,000,  which  he 
directed  to  be  sold.  He  left  no  widow  or  children, 
^or  the  descendants  of  a  child  surviving  him.  The 
property,  thus  consisting  wholly  of  legal  assets,  was 
given  in  various  sums  to  the  children  of  deceased 
brothers  and  sisters  and  their  issue,  and  to  family  ser- 
vants. Application  was  made  for  the  appointment  of 
an  appraiser  to  fix  the  value  of  the  estate,  with  a 
view  to  the  collection  of  the  legacy  tax,  Und  the  dis- 
trict attorney  petitioned  for  a  citation  directing  all 
persons  interested  to  appear  and  show  cause  why 
snch  tax  should  not  be  paid. 

D.  Vkrplanck, /or  District  Attorney,  for  the  applications. 

The  Surrogate. — Chapter  483  of  theLaws  of  1885 
is  of  80  recent  enactment  that  there  have  been  but 
few  decisions  authoritatively  construing  its  various  pro- 
visions. Its  constitutionality  has  lately  been  deter- 
mined by  the  Court  of  Appeals,  and  it  now  remains 
lorthe  courts  and  oflBcials  to  carry  it  into  effect. 

It  seems  that,  by  the  first  section,  all  property  or 
tne  income  thereof,  given  by  will  to  corporations  or 
Persons  other  than  "  to  or  for  the  use  of  father,  mother, 
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husband,  wife,  children,  brother,  and  sister,  and  lineal 
descendants  born  in  lawful  wedlock,  and  the  wife  or 
widow  of  a  son  and  the  husband  of  a  daughter,  and 
the  societies,  corporations  and  institutions  now  ex- 
empted by  law  from  taxation,"  shall  be  subject  to  a  tax 
of  five  per  cent,  on  the  clear  market  value  of  such 
property.  The  phrase  *Mineal  descendants"  would 
seem  to  include  ohly  those  w^ho  were  lineal  descend- 
ants of  the  testator  or  intestate,  as  appears  more 
especially  when  read  in  connection  with  the  next  sec- 
tion, which  provides,  in  substance,  that  when  an  in- 
terest for  life  shall  be  devised  or  bequeathed  to  a 
father,  mother,  husband,  wife,  children,  brother  and 
sister,  the  widow  of  a  son,  or  a  lineal  descendant,  with 
remainder  to  a  collateral  heir  of  the  decedent,  or  to  a 
stranger  in  blood,  etc.,  the  value  of  the  life  estate 
shall  be  deducted  from  the  fair  value  thereof,  as  ap- 
praised, at  the  time  of  the  death  of  tlie  decedent,  and 
the  remainder  shall  be  subject  to  tax. 

Section  3  makes  legacies  to  executors  or  trustees  in 
lieu  of  commissions,  where  the  amount  exceeds  legal 
commissions,  and  would  otherwise  be  bixable,  subject 
to  the  tax  on  such  excess.  Bv  section  6,  it  is  made  the 
duty  of  the  administrator,  executor  or  trustee  to  de- 
duct the  tax  from  a  distributive  share  or  legacy,  or,  if 
the  legacy  or  property  be  not  money,  he  shall  collect 
the  tax  on  the  appraised  value  thereof  from  the  leg- 
atee or  person  entitled  to  such  property,  and  if  in 
money  for  a  limited  period  he  shall  retain  the  tax 
upon  the  whole  amount.  Then  follow  other  provis- 
ions of  the  act,  which  it  is  not  now  necessary  to  con- 
sider, until   we   come   to    §   13,   which  directs   that 
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the  value  of  property  of  persons  whose  estates  shall 
be  subject  to  the  payment  of  the  tax,  shall  be  fixed 
by  some  competent  person  as  appraiser,  to  be  ap- 
pointed by  the  Surrogate,  as  often  and  whenever 
occasion  may  require,  who  shall  proceed,  as  therein 
directed,  to  make  such  appraisal.  He  shall  make  a 
report  in  writing  to  the  Surrogate  qf  the  value  so 
fixed,  together  with  such  other  facts  as  the  Surro- 
gate may  require,  who  shall  therefrom  "forthwith 
assess  and  fix  the  then  cash  value  of  all  estates, 
annuities  and  life  estates  or  terms  of  years  growing 
out  of  said  estate,  and  the  tax  to  which  the  same  is 
liable,  and  shall  immediately  give  notice,*'  etc. 

One  question  raised  here,  if  pertinent,  relates  to 
the  duty  of  the  appraiser.  The  bulk  of  this  estate 
is,  as  it  appears,  money  or  its  equivalent.  The  whole 
is  given  away  in  legacies.  The  value  of  the  money 
left  by  the  testator  cannot  be  the  subject  of  appraisal, 
nor  can  the  legacies,  but  only  the  estates,  etc.,  if  an}', 
vhich  are  taxable.  Some  misapprehension  seems  to 
exist  as  to  the  range  of  the  duties  of  the  appraiser 
in  fixing  "  the  value  of  property  of  persons  whose 
estates  shall  be  subject  to  the  payment  of  said  tax." 
It  appears  to  be  generally  assumed  that  the  word 
"estates"  means  estates  of  decedents.  This  view  is 
erroneous.  The  word  "persons"  preceding  " whose 
estates,"  according  to  lexicographers,  applies  only 
to  the  living,  and  the  statute  clearly  should  be 
construed  to  mean  "persons  whose  estates  are  in- 
herited or  are  created  by  will  shall  be  subject  to 
the  payment  of  the  tax."  Of  course,  in  making 
the  appraisal,  the  duty  of  the  appraiser  is  confined 
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to  fixing  and  reporting  the  value  of  any  articles 
specifically  bequeathed,  as  seems  to  be  implied  by 
§  6,  if  ordered  by  the  Surrogate,  and  of  the  an- 
nuities, life  estates,  etc.,  which  are  taxable.  Then 
the  Surrogate  shall  assess  and  fix  the  then  cash 
value  thereof,  and  the  tax  to  which  the  same  are 
liable.  The  words  "  the  same,"  doubtless,  refer  to  life 
estates,  annuities,  etc.  It  will  be^observed  that  noth- 
ing is  here  said  about  fixing  any  value  on  legacies  in 
money  or  in  specie  and  the  tax  thereon.  The  tax  on 
them  and  the  collection  thereof  is  sufficiently  pro- 
vided for  by  §  6,  which  directs  the  executor^  ad- 
ministrator or  trustee  to  deduct  the  tiix  from  the 
share  or  legacy,  and  to  collect  the  tax  on  the  appraised 
value  of  the  specific  legacy  before  delivery.  If,  how- 
ever, life  estates  in  money  or  land  are  given  to  any  of 
the  persons  exempt  from  the  tax,  with  remainder  over 
to  any  of  the  persons  not  exempt,  then  the  appraiser 
will  also  be  directed  to  report  the  value  of  such  re- 
mainders, in  order  that  the  Surrogate  may  be  enabled 
to  fix  the  tax  thereon.  But  as  by  the  will,  in  this 
case,  no  such  estates  are  created,  and  legacies  in 
money  only  are  given,  and  as  the  inventory  abun- 
dantly shows  that  the  estate  far  exceeds  $500  in  value, 
there  is  no  occasion  for  the  appointment  of  an  ap- 
praiser. The  will  directed  the  sale  of  testator's  real 
estate,  and  therefore  operated  an  equitable  conversion 
of  it  into  personalty,  at  the  moment  of  his  death. 
Hence,  the  whole  of  the  estate  is  to  be  regarded  as  of 
that  character,  and  the  executors  must  retain  the  tax, 
as  fixed  by  the  act,  out  of  the  amount  of  each  legacy, 
but  an    executor,    etc.,  shall   not,  by   §    8,  be   en- 


rrr^ 


WESTCHESTER  COUNTY,  FEBRUARY,  1887.  86 


MATTER  OP  JONES. 


titled  to  credit  in  his  accounts  nor  be  discharged 
from  his  liability  for  such  tax,  unless  he  produces  a 
proper  voucher  for  the  same  from  the  county  treas- 
urer, sealed  and  countersigned  by  the  State  comp- 
troller. If  he  shall  fail  to  pay  the  tax  on  a  money 
legacy,  the  remedy  is  by*  appropriate  proceedings 
against  him,  if  any  be  provided.  ' 

As  an  illustration  of  what  would  result  from  a  con- 
struction which  would  require  the  whole  estate  of  a 
decedent,  any  part  of  which  is  subject  to  the  tax,  to 
be  appraised,  let  us  suppose  that  a  testator  leaves  an 
estate  valued  at  $200,000,  consisting  of  real  estate,  a 
store  of  goods,  money,  bonds  and  mortgages,  govern- 
ment bonds,  etc.,  the  whole  of  which  is  devised  and 
bequeathed  to  his  widow  and  children,  except  a  legacy 
of  |100  to  a  servant,  which  is  subject  to  the  tax,  then 
the  whole  estate  would  have  to  be  appraised,  in  order 
to  reach  the  five  dollars  tax  on  the  legacy.  The  leg- 
islature could  not  have  intended  any  such  absurdity. 

It  is,  therefore,  only  necessary  to  appoint  an  ap- 
praiser where  specific  legacies,  subject  to  tax,  are 
given,  or  where  taxable  inheritances  exist,  or  estates 
in  fee  are  devised,  or  remainders,  annuities,  life  es- 
tates, or  terms  of  years,  are  created ;  and  it  would 
seem  that  it  is  only  in  such  cases,  or  some  of  them, 
that  the  county  treasurer,  under  §  17,  may  notify 
the  district  attorney,  who  is  required  by  §  16  to  apply 
for  the  citation  to  those  interested  in  the  property 
and  take  the  proceeding  therein  provided.  And  it  is 
likewise  only  in  such  cases  that  the  decree  made  may 
be  docketed  against  the  "  persons  interested  in  the 
property  liable   to  tax."    In  short,  it  seems    that 
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neither  the  Surrogate  nor  the  appraiser  has  any- 
thing to  do  with  the  tax  upon  taxable  money  legacies 
or  distributive  shares,  except  perhaps  that  the  former 
may,  to  a  limited  extent,  coerce  payment  thereof  by 
the  executor  or  administrator.  In  the  latter  case,  the 
liability  to  pay  the  tax  is  imposed  upon  the  legal 
representative ;  in  the  former  upon  the  life  tenant, 
remainderman,  etc.  The  only  method  provided  by 
the  act  that  I  can  discover  which  the  Surrogate  may 
employ  to  enforce  the  liability  to  pay,  imposed  upon 
the  former,  is  to  refuse  to  allow  him  credit  on  his  ac- 
counting for  the  amount  of  such  liability  unless  he 
produce  the  voucher  required  by  the  act.  His  liabil- 
ity will  continue,  but  no  provision  seems  to  have  been 
made  as  to  how  paj^ment  shall  be  enforced  by  these 
courts.  He  is  not  within  the  purview  of  §§16  and  17, 
as  they  relate  and  apply  solely  to  the  persons  inter- 
ested in  the  property  liable  to  the  tax.  If  he,  as 
frequently  occurs,  settle  with  the  legatees  who  are  all 
of  age,  and  retain  the  amount  of  the  tax  in  his  hands, 
take  releases  and  render  no  account,  the  county 
treasurer  is  empowered  by  §  21  to  "collect'*  that 
as  well  as  all  other  taxes.  Of  course,  there  being 
an  obligation  imposed  on  the  executor  or  adminis- 
trator to  pay  him,  he  may  resort  to  any  court  of 
law  to  enforce  payment.  Briefly  then,  he  must  col- 
lect the  tax  on  legacies  and  distributive  shares  from 
them,  while  on  estates  inherited  or  created  by  will, 
from  the  owners  thereof,  and  in  the  latter  case  by 
proceedings  provided  for  in  §§  16  and  17,  or  other- 
wise as  he  may  be  advised.  It  results,  from  the  views 
expressed,  that  both  applications  should  be  denied. 
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Westchester  County.— Hon.  OWEN  T.  COFFIN, 
Surrogate. — February,  1887. 

Crawford  v.  Crawford. 

In  the  matter  of  the  estate  of  Eliza  Barcer^  deceased. 

Upon  the  return  of  a  citation  issued,  in  a  special  proceeding  instituted 
onder  Code  Civ.  Pro.,  §  2606,  as  amended  in  1SS4,  by  a  legatee  under  a 
will,  to  compel  the  personal  representative  of  a  deceased  executor 
thereof  to  account,  with  a  view  to  payment  of  his  legacy,  the  respond- 
ent cannot  present  a  petition,  under  id.,  §  2728,  for  a  judicial  settle- 
ment of  his  account,  and  a  citation  to  all  persons  interested  in  the  estate 
of  the  first  decedent  to  attend  the  same. 

Popham  V-  Spencer,  4  Redf.,  401 ;  Spencer  v.  Popham,  5  id.,  428 — ^adhered  to. 

Eliza  Barker  died  in  December,  1876,  leaving  a 
last  will  and  testament,  of  which  Joseph  S.  Barker, 
her  husband,  became  the  duly  qualified  and  acting 
executor.  He  died  in  September,  1885,  leaving  a  will, 
of  which  Morris  D'  C.  Crawford,  David  Reed  and  Will- 
iam A.  Miller  were  the  executors.  On  January  11th, 
1887,  Hanford  Crawford,  a  residuary  legatee  named 
in  the  will  of  Eliza  Barker,  deceased,  presented  a 
petition  praying  that  the  executors  of  the  will  of  the 
deceased  executor  be  required  to  account  for  all  his 
proceedings  as  such  executor,  and  for  the  trust  prop- 
erty belonging  to  the  estate  of  Eliza  Barker  which 
came  into  his  hands,  or  was  under  his  control ;  and  to 
deliver  over  the  undistributed  balance,  if  Jiny.  The 
executors  of  the  will  of  Joseph  S.  Barker,  on  the  re- 
turn day  of  the  citation  issued  upon  said  petition,  pre- 
sented an  application,  praying  that  all  of  the  persons 
interested  in  the  estate  of  Eliza  Barker,  deceased,  be 
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cited  to  attend  their  accounting  in  regard  to  her 
estate. 

William  D.  Leonard, /or  Hartford  Crawford. 

G.  H.  &  F.  L.  Crawford,  for  executors^  etc.,  of  Joseph  S.  Barker,  de- 
ceased. 

The  Surrogate. — Since  the  decision  of  the  cases  of 
Popham   V.  Spencer  (4  Bed/,,  401)  and  Spencer  v. 
Popham  (5  id.,  428),  section  2606  of  the  Code,  which 
was  the  subject  of  construction  in  those  cases,  has  been 
amended.      While  admitting  the  correctness  of   the 
conclusion  there  reached,  the  counsel  for  the  present 
executors   contend   that,   under  such  amendment,  it 
is  no  longer  tenable  j  that  the  proceeding,  now  sought 
to  be  taken  by  them,  is  warranted  by  that  section  as 
it  now  stands.     If  the  view  expressed   before   that 
amendment  was  sound,  the  alteration  to  its  present 
phraseology  does  not  seem  to  confer  a  power  which 
was  then  deemed  lacking;   to  wit,  the  power,  sought 
to  be  invoked  by  the  executors,  of  calling  in  all  of  the 
persons  interested  in  the  estate  of  Eliza  Barker,  de- 
ceased, to  attend  a  judicial  settlement  of  the  accounts 
of   the   executors   of    the   deceased   executor.     The 
effect  of  the  amendment,  in  this  respect,  is  only  to 
enlarge  the  field  of  coercion.     Formerly,  they  could 
only  have  been  called  upon  to  account  for  and  deliver 
over  any  of  the  trust  property  which  had  come  into 
their  possession,  or  wa.s  under  their  control ;   while 
now,  they  may  be  compelled  to  account  generally,  for 
the  whole  estate.     This,  it  seems  to  me,  is  the  only 
effect  of  the  amendment,  in  so  far  as  the  matter  under 
consideration  is  concerned.     No  authority  appears  to 
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be  given  to  the  executors  to  make  the  present  appli- 
cation. 

The  petition  of  Hanf ord  Crawford  states  that  Joseph 
S.  Barker,  as  executor  "  proceeded  to  administer  the 
estate  of  the  said  Eliza  Barker  "  ;  and  the  counsel  for 
the  executors  of  the  deceased  executor,  in  their  state- 
ment of  facts,  accompanying  their  brief,  declare  that 
the  deceased  executor  "  settled  the  estate,  but  had  no 
final  accounting."  If  the  estate  has  been  settled, 
then  there  is  no  "creditor  or  person  interested"  in  it, 
who  can  be  a  party  to  any  proceeding  relating  to  it, 
in  this  court.  If  the  creditor  has  been  paid,  he  ceases 
to  be  a  creditor ;  if  a  legatee  has  received  the  full 
amount  of  his  legacy,  his  interest  in  the  estate  is 
ended.  No  successor  to  the  deceased  executor  has 
been  appointed,  and  no  executor  survives  him.  The 
present  executors  have  no  power  to  move  in  the  mat- 
ter (Bunnell  v.  Ranney,  2  Dem.,  327),  and  it  is,  there- 
fore, impossible  to  conceive  how  any  accounting,  in 
regard  to  the  estate  of  Eliza  Barker,  can  be  had,  if  it 
be  true  that  the  executor  of  her  will  settled  her  estate 
ip  his  lifetime.  Assuming  that  he  did,  then  both  ap- 
plications should  be  denied.  If  he  did  not,  then  that 
of  Hanford  Crawford,  provided  any  portion  of  his 
legacy  remains  unpaid,  will  be  granted,  and  that  of 
the  executors  denied. 


'  .T^ 
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Westchester  County.—Hon.  OWEN  T.  COFFIN, 

SuRROGATE.-^February,  1887. 

Matter  of  Govers. 

In  the  matter  of  the  probate  of  the  will  of  George 

GovKRS,  deceased. 

Where  the  proponent  of  a  will,  who  was  a  beneficiary  thereunder,  died 
during  the  pendency  of  a  special  proceeding  instituted  to  procure  the 
probate  thereof,  leaving  a  will,  purporting  to  dispose  of  all  his  prop- 
erty, which  was  thereafter  proved, — 

Held,  that  the  orderly  method  of  continuing  the  probate  proceeding  would 
be  an  ex  parte  application  by  the  executor  of  the  latter  will  to  be  made 
a  party  thereto,  and,  upon  the  granting  of  such  application,  a  motion 
on  notice  for  a  revivor  in  his  name  as  proponent. 

George  Govers  died  iu  1885,  leaving  what  pur- 
ported to  be  a  last  will  and  testament.  Ann  Govers, 
his  second  wife,  was  named  an  executrix  thereof  and 
was  the  chief  beneficiary.  She  offered  the  will  for 
probate,  and  the  same  was  contested  by  his  children 
by  his  first  wife.  He  had  no  children  by  the  second. 
Pending  the  contest,  the  proponent  died  leaving  a 
will,  of  which  Thomas  G.  Carney,  her  brother,  was 
appointed  executor,  which  will  was  duly  admitted  to 
probate,  and  said  executor  took  upon  himself  the 
burthen  of  the  execution  thereof.  Said  Ann  Govers 
left,  as  next  of  kin,  said  executor,  Francis  H.  Carney, 
Bridget  Carney  and  Mary  Campbell,  her  brothers  and 
sisters.  After  the  will  of  Mrs.  Govers  had  been  prov- 
en, said  Bridget  Carney  presented  a  petition,  which 
recited  the  facts,  praying  that  the  proceeding  to  prove 
the  will  of  George  Govers,  deceased,  be  revived  and 
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prosecuted  in  the  names  of  said  brothers  and  sisters, 
*ind  that  they  be  substituted  as  the  proponents  in 
such  proceeding.  No  notice  of  the  application  was 
given. 

^'  J.  TiERNEY, /or  the  motion. 

The  Surrogate. — As  the  will  of  Ann  Govers  pur- 
parts to  dispose  of  all  of  her  estate,  which  will  include 
'Oe  subjects  of  the  devises  and  bequests  to  her  in  the 
'''ill  of  her  husband,  if  that  shall,  eventually,  be  ad- 
mitted to  probate,  the  executor  of  her  will  should 
take  the  necessary  steps  to  revive  the  proceeding,  as 
it  is  his  duty  to  recover  and  secure  the  interests  and 
rights  belonging  to  her  and  her  estate.  He  should 
first  petition  to  be  made  a  party  to  the  proceeding,  in 
place  of  the  deceased  proponent,  stating  the  proper 
facts.  That  will  be  an  ex  parte  matter.  After  being 
duly  made  such  party,  then  he  will  apply,  on  notice 
to  the  other  surviving  parties,  for  an  order  reviving 
the  proceeding  in  his  name,  as  proponent.  That 
would  seem  to  be  the  proper  practice  in  a  case  of  this 
kind.  When  it  shall  have  been  done,  the  controversy 
in  regard  to  George  Govers'  will,  may  be  contin- 
ued and  brought  to  a  conclusion. 

It  is  not  intended  to  be  understood  as  holding  that 
Bridget  Carney,  or  any  of  the  next  of  kin  of  Ann 
Govers,  who  are  beneficiaries  under  her  will,  could 
^oi  take  measures  to  revive  the  proceeding,  but  it 
does  not  appear,  from  her  petition,  what  interest,  if 
*^y,  she  has  thereunder.  As  the  executor  thereof, 
*nd,  as  such,  bound  to  have  regard  to  the  interests  of 
*Ilj  Thomas  G.  Carney  seems  to  be  the  most  proper 
person  to  apply  in  this  matter. 
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The  present  application  may  be  withdrawn  in  order 
that  the  course  above  indicated  may.  be  pursued,  if 
deemed  advisable. 


Westchester  County.— Hon.  OWEN  T.  COFFIN, 

SuKROGATE. — February,  lS87. 

Matter  of  Hall. 

In  the  matter  of  the   estate  of  Abigail   Halt,,  de- 
ceased. 

Whether  a  Surrogate's  court  has  power,  after  the  lapse  of  ten  yeara  from 
the  entry  of  a  decree  judicially  settling  the  account  of  an  administra- 
tor, to  open  the  same,  upon  motion  of  one  of  decedent's  next  of  kin, 
and  amend  it  by  adding  a  clause  directing  a  co-representative,  who  has 
never  rendered  any  account,  to  pay  to  the  applicant  a  specified  sum  as 
his  distributive  share  of  the  estate — quare, 

A.,  one  of  the  next  of  kin  of  an  intestate,  and  a  distributee  of  her  estate, 
received  letters  of  administration  thereof,  in  connection  with  B.  as 
co-administrator,  but  never  received  any  of  the  funds  except  her  distrib- 
utive share,  and  never  rendered  an  account,  although,  upon  an  account- 
ing by  B.,  she  was  allowed  a  certain  sum  by  way  of  commissions.  She 
had  entire  confi(ience  in  B.,  and  in  his  financial  condition,  entrusted 
her  own  money  to  him  for  investment,  and  remained  passive  in  respect 
of  the  administration.  In  the  absence  of  evidence  tending  to  show 
knowledge  on  her  part  that  B.  was  using  the  trust  funds  for  his  own 
purposes, — 

HehU  that  she  could  not  be  made  liable  for  his  devastanit. 

Wilmerding  v.  McKesson,  103  N.  F.,  329— distinguished. 

Accounting  proceedings  were  commenced  in  this 
matter  in  1873,  and  ended  in  1877,  by  the  entry  of  a 
decree.  Jane  E.  Keleman,  the  administratrix,  never 
rendered  any  account,  nor  was  she  a  party  to  that  pro- 
ceeding, except  as  a  next  of  kin,  and  distributee. 
The  schedules  of  the  account  were  signed  by  the  ad- 
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ministrator,  John  W.  Mills,  only,  and  he  alone  made 
the  uaual  affidavit  verifying  the  correctness  of  the 
account.  It  was,  however,  stated  in  the  account  and 
also  in  the  decree,  in  substance,  that  Jane  E.  Kele- 
Dian,  never  received  any  of  the  funds  of  the  estate, 
^^t  that  Mills  received  the  whole.  No  statement 
signed  by  her  to  that  effect  was  contained  in  schedule 
G,  or  elsewhere  in  the  account ;  but  she  was  allowed 
commissions  to  the  extent  of  $600. 

Again,  when  the  accounting  proceeding  was  com- 
menced in  October,  1873,  it  was  stated  in  the  petition 
that  Agnes  Hall  was  a  minor  having  no  general  guar- 
dian.   The  decree  stated  that  the  citation  was  returned 
with  proof  of  service  on  her  and  others,  on  April  17th, 
1874,  and  that  the  Surrogate,  having  ascertained  that 
she  had  no  general  guardian,  appointed  a  guardian  ad 
likin  for  her ;   that  the  matter  was  then  adjourned 
from  time  to  time  until  May  2d,  1877,  when  the  ac- 
count was  filed,  and  that  the  guardian  ad  litem  then 
appeared  for  said  minor;    that  the  decree  was  then 
entered,  which  directed  the  administrator,  Mills,  to 
retain  her  share,  and  the  share  of  Charles  A.  Hall  and 
another,  as  their  general  guardian,  and  that  the  admin- 
istratrix, having  received  none  of  the  money  or  prop- 
erty of  the  estate,  was  thereby  discharged  from  all 
other  accountability. 

In  1880,  Charles  A.  Hall  having  become  of  age, 
applied  on  petition  and  an  affidavit,  showing  that  Mills 
bad  never  been  appointed  his  general  guardian,  to 
have  said  decree  amended  by  striking  out  the  provis- 
ions m  said  decree  directing  said  Mills  to  retain  such 
shares,  amounting  to  upwards  of  $11,000  each,  and 
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also  to  have  the  provisions  discharging  the  adminis- 
tratrix from  further  accountability  stricken  out.  The 
motion  was  resisted  by  Mrs.  Keleman,  the  administra- 
trix, but  was  finally  granted  in  February,  1882,  no 
one  appearing  for  her  on  that  day.  In  June,  1883, 
she  moved  to  set  aside  the  order  granting  the  motion 
to  amend  the  decree,  but  her  application  was  denied, 
and  the  decision  was,  on  appeal,  affirmed. 

During  the  period  between  1880  and  1883,  some 
arrangement  was  made  by  which  Mills,  who  had  be- 
come insolvent,  transferred  his  real  estate  at  White 
Plains  to  Clarence  Carskaddan,  in  trust,  to  sell  and 
apply  the  proceeds  towards  the  payment  of  the  un- 
paid distributive  shares  as  fixed  by  the  decree.  What 
amount  was  thus  realized  did  not  appear.  The  admin- 
istrator, Mills,  had  since  died. 

An  application  was  now  made  by  Agnes  (or  Mary 
Agnes)  Hall,  who  had  recently  reached  the  age  of 
twenty-one  years,  for  an  order  further  amending  the 
decree  on  the  accounting  of  1877,  by  *'  adding  there- 
to a  clause  directing  and  ordering  the  administratrix 
and  administrator  of  said  estate  to  pay  over  to  the 
petitioner  named  in  said  petition  her  distributive  share 
of  said  estate,  to  wit,  the  sum  of  $11,188.23,  with 
the  interest  thereon  from  May  2d,  1877."  On  the 
argument  of  the  motion  to  further  amend,  there  was 
presented  by  the  counsel  for  the  administratrix  what 
purported  to  be  a  certificate  of  Stephen  Van  Dresar, 
Surrogate  of  Oneida  county,  to  the  effect  that,  on  the 
19th  day  of  December,  1873,  letters  of  guardianship 
of  the  person  and  estate  of  Mary  Agnes .  Hall,  of 
Vienna,  in  said  county,  a  minor,  were  issued  by  him 


WESTCHESTER  COUNTY,  FEBRUARY,  1887.  45 

MATTER  OF  HALL. 

to  John  W.  Mills.  This  certificate  was  dated  the  18th 
day  of  October,  1880.  It  was  shown,  on  the  other 
l^and,  that  during  the  year  1873,  Joseph  S.  Avery  was 
Surrogate  of  Oneida  county,  and  continued  in  office 
^ntil  January  1st,  1878.  A  certificate  of  W.  B.  Bliss, 
the  present  Surrogate  of  that  county,  under  his  seal 
of  office,  was  presented  showing  that,  upon  a  search 
of  the  files  of  his  office,  he  found  no  petition  or  bond 
in  the  matter  of  the  appointment  of  a  general  guar- 
dian of  Mary  Agnes  Hall,  a  minor,  and  that,  as  appears 
hy  the  records  of  the  office,  no  general  guardian  was 
ever  appointed  for  said  minor. 

C.  Cabskaddan,  for  the  motion, 
Jacob  F.  Miller,  opposed. 

The  Surrogate. — At  the  time  of  the  entry  of  the 
decree  on  accounting  in  1877,  or  at  some  time  since, 
it  is  alleged  that  Mills,  the  administrator,  became  in- 
solvent and  unable  to  pay  all  of  the  distributive  shares 
then  unpaid,  and  all  the  proceedings  had  since  then 
have  had  in  view  the  question  of  the  liability  of  Mrs. 
Kelenian,  the  administratrix.  The  amendment  of 
that  decree  by  striking  out  the  provision  directing  him 
to  hold  the  shares  of  the  minors,  as  their  general  guar- 
dian, was  made  in  accordance  with  the  facts  as  then 
presented,  and,  as  they  now  more  clearly  appear,  was 
entirely  correct.  But  I  do  not  see  how  it  is  of  any 
materiality  on  this  motion.  The  amendment  striking 
out  the  clause  discharging  Mrs.  Keleman,  the  admin- 
istratrix, from  further  accountability,  simply  had  the 
effect  of  leaving  open  the  question  as  to  her  liability. 
The  motion  now  made  touches  that  question  directly. 
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If  she  is  legally  liable,  then  the  motion  should  be 
gnanted ;  if  not,  it  ought  to  be  denied.  This  is  on 
the  assumption  that  this  court  has,  at  this  late  day, 
any  power  in  the  premises.  Conceding  that  it  has, 
on  the  authority  of  Ormiston  v.  Olcott  (84  N.  J"., 
339),  and  Croft  v.  Williams  (88  id,  432),  it  must  be  de- 
nied. The  administratrix,  it  appears,  never  received 
any  of  the  funds  or  property  of  the  estate,  as  such, 
but  did  receive  her  distributive  share  only,  and  she 
has,  in  no  discoverable  manner,  contributed  to  the 
alleged  devastavit. 

It  is  claimed,  however,  that  she  is  liable,  within  the 
doctrine  of  the  Ctase  of  Wilmerding  v.  McKesson  (103 
N,  T,^  329).  It  seems  fairly  to  be  inferred,  from  the 
account  filed  by  the  administrator,  that  he  did  use  the 
funds  of  the  estate  for  his  own  purposes.  The  ac- 
count charges  Mills  with  interest  thus :  "  Add  inter- 
est on  moneys  while  in  hands  of  John  W.  Mills, 
administrator,  as  agreed  upon  between  parties  and 
fixed  by  the  Surrogate,  $4,291.73  "  ;  and  again,  "  the 
administrator.  Mills,  is  chargeable  with  interest  upon 
the  balance  remaining  in  his  hands  after  July  20th, 
1873,  which  has  been  agreed  upon  and  fixed,  by  the 
parties  appearing,  at  $4,291.73."  Assuming  it  to  be 
true  that  he  did  use  the  moneys  for  his  own  purposes, 
that  fact  alone  is  insuificient  to  fix  a  liability  upon  the 
administratrix  for  any  consequent  loss.  In  Wilmerd- 
ing V.  McKesson  (supra)  it  appeared  that  the  co-exeo- 
utor,  McKesson,  had  knowledge  or  the  means  of  know- 
ing that  the  moneys  which  were  paid  in  to  the  other 
executor  were  used  in  the  business  of  the  firm  of 
which  the  latter  was  a  member;  that  he  was  not  mere- 
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ly  passive,  that  he  was  active  in  the  matter,  advised 
as  to  investments,  passed  his  accounts,  consulted  coun- 
sel, united  in  employing  an  accountant,  etc.  While 
here,  the  administratrix  appears  to  have  been  per- 
fectly passive.  She  had  confidence  in  the  administra- 
tor, and  in  his  financial  position.  She  entrusted  her 
own  funds  to  his  care  to  manage,  and  invest  for  her, 
and  prior  to  the  accounting  there  is  not  a  particle  of 
evidence,  express  or  circumstantial,  that  tends  to  show 
tbat  she  knew  he  was  in  any  way  using  the  funds  of 
the  estate.  If  she  then  learned  it  for  the  first,  it  did 
not  concern  her,  as  she  was,  by  the  decree  then  en- 
tered, discharged  from  liability,  and  her  connection 
with  the  estate  severed. 

Believing  the  administratrix  to  be  free  from  any 
liability  for  any  devastavit  of  her  associate,  it  is 
deemed  unnecessary  to  discuss  any  of  the  other  ques- 
tions raised  by  her  counsel  in  his  brief ;  and  it  follows 
that  the  motion  to  amend  the  decree  must  be  denied. 


<•■•> 


Westchester  County.— Hon.  OWEN  T.  COFFIN, 
Surrogate. — March,  1887. 

Matter  of  Burling. 

^^  the  matter  of  the  estate  of  Samuel  Burling,  de- 
ceased. 

■'Jniinistrator  with  a  win  annexed,  appointed  upon  tlie  death  of  the  eole 
■^"^ving  executor,  is  not  within  the  purview  of  Code  Civ.  Pro.,  §  2724, 
in  10  far  as  that  section  restricts  the  power  of  a  Surrogate,  to  permit  or 
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compel  an  accounting  by  an  executor  or  administrator,  to  cases  where 
one  year  has  elapsed  since  letters  were  issued  to  him. 

Samuel  Burling  left  a  last  will  and  testament,  by 
which  he  bequeathed  several  general  legacies,  payable 
at  the  legal  period,  but  gave  to  the  executors,  in  trust, 
$3,500,  with  directions  to  invest  and  pay  the  income 
to  Ann  Sutton  during  her  life,  with  remainder  over. 
Letters  testamentary  were  issued,  in  April,  1868,  to 
Joshua  Sutton  and  Mellis  S.  Tilton,  the  executors,  who 
in  due  time  settled  the  estate,  except  only  as  to  the 
trust  fund.  Tilton's  letters  were  subsequently  revok- 
ed, in  consequence  of  his  removal  from  the  State,  and 
the  executor  Sutton  died.  Then  Ann  Sutton  died  in 
the  latter  part  of  1886,  and,  on  the  7th  day  of  Janu- 
ary, 1887,  John  C.  Burling  and  William  Burling  were 
appointed  administrators  with  the  will  annexed.  John' 
C.  Burling,  having  the  trust  fund  in  his  possession,  now 
presented  a  petition,  praying  for  a  citation,  with  a 
view  to  an  accounting  and  a  distribution  of  the  same, 
and  submitted  the  question,  whether  he  might  insti- 
tute the  proceeding  at  once,  or  should  await  the  ex- 
piration of  a  year  from  the  date  of  his  letters. 

L.  C.  Platt,  for  the  petitioner^ 

The  Surrogate. — It  is  true  that  §  2724  of  the  Code 
seems  to  restrict  the  power  of  the  Surrogate,  to  en- 
tertain or  compel  an  accounting  by  an  administrator, 
to  cases  where  one  year  has  elapsed  since  letters  were 
issued  to  him ;  and  that  no  provision  is  made,  in  that 
respect,  in  regard  to  an  administrator  with  the  will 
annexed,  or  an  administrator  de  bonis  non.  In  either 
case,  he  is  called  an  *^  administrator,"  and  as  such, 
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some  have  supposed  he  was  within  the  purview  of 
the  above  section  ;  and  this  view,  it  was  thought,  was 
strengthened  by  2  R.  S.,  72,  §  22,  which  provides  that 
an  administrator  with  the  will  annexed  shall  observe 
and  perform  the  will,  and  shall  have  the  rights  and 
powers,  and  be  subject  to  the  same  duties  as  if  he  had 
been  named  executor  in  the  will.  This,  it  would  seem, 
relates  to  his  future  rights,  powers  and  duties.  If  an 
inventory  has  been  filed  by  his  predecessor,  he  can- 
not be  required  to  file  one.  If  notice  was  duly  given, 
by  the  former,  to  creditors  to  present  claims,  and  the 
time  limited  has  expired  while  he  was  acting,  no  new 
notice  should  be  given  by  the  latter.  If  the  estate  is 
in  a  condition  to  be  finally  settled  and  distributed 
when  it  is  devolved  on  the  successor,  he  may  proceed 
to  the  accounting  at  once.  He  simply  steps  into  the 
place  of  the  deceased  legal  representative,  and  his  re- 
lations to  the  estate  are  precisely  the  same  as  those 
of  his  predecessor  were  at  the  time  of  his  death.  He 
discharges,  simply,  his  unfinished  duties ;  except  that 
the  execution  of  an  uncompleted  personal  trust,  or  a 
naked  power  to  sell  real  estate,  will  not  devolve  upon 
him.  There  is  no  such  trust  or  power  involved  in  this 
case. 

The  proceeding  for  a  judicial  settlement  will  be  en- 
tertained, in  accordance  with  the  prayer  of  the  peti- 
tion. 

Vol.  v. 


'^ 
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Westchester  County.— Hon.  OWEN  T.  COFFIN, 

SUKBOGATE. — March,  1887. 

Hood  v.  Hood. 
In  the  matter  of  the  estate  of  Andrew  Hood,  deceased. 

After  a  decree  of  a  Surrogate's  court  has  been  sustained  on  appeal  by  the 
Coui't  of  Appeals,  a  motion  made  in  the  former  tribunal,  to  vacate  such 
decree,  ou  the  ground  of  Irregularity  in  its  entry,  e.  g,,  because  no  find- 
ings of  fact  and  conclusions  of  law  were  filed,  will  be  denied.  A  mo- 
tiuu  of  such  a  character  must,  at  any  rate,  be  made  within  the  year 
specified  in  Code  Civ.  Pro.,  §  724. 

As  to  whether  Code  Civ.  Pro.,  §  1282,  relating  to  a  motion  to  set  asiile  a 
judgment  for  irregularity,  is  applicable  to  decrees  of  Sm'rogates'  courts 
— gucBrc. 

The  testator  died  in  1864.  An  accounting  was  had 
by  the  executors,  Frederick  Hood  and  Maria  L.  Hood, 
before  the  Surropjate,  in  1869.  In  1883,  the  letters 
issued  to  Frederick  Hood  were  revoked  because  of  his 
having  squandered  and  lost  a  great  portion  of  the  es- 
tate, in  which  Mrs.  Hood  had  a  large  personal  inter- 
est. Frederick  Hood,  being  a  non-resident  of  the 
State,  when  letters  were  first  issued  to  him,  gave  the 
bond  with  sureties,  which  the  statute  then  required 
in  such  cases.  In  1885,  he  was  cited  to  render  his 
account,  in  which  proceeding  was  entered  a  decree,  in 
July  of  that  year,  directing  him  to  pay  to  the  ex- 
ecutrix $31,775  of  moneys  belonging  to  the  estate. 
The  bond  was  subsequently  assigned  for  prosecution. 
An  appeal  was  taken  from  the  decree  on  the  account- 
ing to  the  Supreme  court,  which  affirmed  it.  An  ap- 
peal was  then  taken  to  the  Court  of  Appeals,  with  a 
like  result.     A  motion  was  now  made  in  this  court  to 
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vacate  and  set  aside  said  decree,  upon  the  ground  that 
it  was  improvidently  and  irregularly  made,  because  no 
findings  of  fact  and  conclusions  of  law  were  filed. 

A.  J.  DiTTENHOEFEB, /or  the  motion. 
John  J.  Mackxin,  opposed. 

The  Surrogate. — It  is  difl&cult  to  conceive  the  ob- 
ject of  this  motion,  except  it  be  to  throw  further  ob- 
stacles in  the  way  of  the  r-ecovery,  by  the  widow  and 
children,  of  the  property  justly  belonging  to  them, 
and  needed  for  their  support.  Their  efforts  in  this 
direction  have,  for  nearly  ten  years  past,  been  con- 
stantly baffled.  The  decree  complained  of  was  affirm- 
ed by  the  Supreme  court,  and  now  it  has  become,  by 
aflSrmance,  in  effect,  the  solemn  judgment  of  our  high- 
est tribunal.  It  would  seem  an  act  of  unjustifiable 
hardihood  for  this  court  to  disturb  it,  in  any  manner. 
All  that  remains  to  it,  is  to  enforce  the  decree.  That 
the  failure  to  file  findings  is  not  fatal  to  the  validity  of 
the  decree  is  abxmdantly  apparent  from  the  opinion 
of  the  learned  Judge  who  ably  expressed  the  views 
of  the  Court  of  Appeals.  He  says :  "  His  "  (Frederick 
Hood's)  "  own  counsel  suggests  the  absence  of  requi- 
site findings,  insisting  that,  for  such  cause,  the  decree 
is  irregular.  That  does  not  follow.  It  is  the  duty 
of  the  party  appealing  to  procure  to  be  made  such 
findings  or  refusals  as  will  present,  through  appropri- 
ate exceptions,  the  questions  which  he  desires  to  ar- 
gue." The  appellant  in  that  case  never  submitted 
any  proposed  findings,  nor  did  he,  as  he  might  have 
done,  present  any  requests  to  find,  on  the  settlement 
of  the  case.     It  is,  therefore,  his  own  fault  or  negli- 
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gence,  of  which  he  here  seeks  to  take  advantage.  This 
cannot  be  permitted. 

The  Supreme  court,  as  in  the  case  of  Waldo  v.  Waldo 
(32  Hun,  251),  might,  perhaps,  have  sent  the  case 
back  to  the  Surrogate,  in  order  that  the  irregularity 
might  be  cured,  but  it  did  not ;  and  the  appellant 
chose  to  proceed  with  it,  as  it  stood,  to  the  court  of 
last  resort.  In  that  court,  an  application  was  made 
for  leave  to  make  a  motiop  for  an  order  remitting  the 
matter  to  the  Surrogate,  with  a  view  to  his  filing  find- 
ings, which  application  was  denied.  That  the  failure 
to  file  findings  is  a  mere  irregularity  which  does  not 
affect  the  validity  of  the  judgment,  is  likewise  de- 
termined in  the  case  of  Lewis  v.  Jones  (13  Abb.  Pr,j 
427).  It  was  also  held,  in  Mayor  v.  Lyons  (1  Daly, 
296),  that  an  irregularity  in  the  mode  of  entering  a 
judgment  is  waived  by  an  appeal  from  the  judgment. 

None  of  the  authorities,  to  which  I  am  referred  by 
the  learned  counsel  for  the  motion,  seem  to  be  in  point 
in  the  matter  under  consideration. 

No  careful  attention  has  been  given  to  the  question 
a's  to  whether  this  motion  has  been  made  in  time,  un- 
der the  provisions  of  the  Code,  but  I  am  inclined  to 
think  it  is  too  late.  If  §  1282  is  not  made  applicable 
to  Surrogates'  courts,  §  724  is.  By  the  latter  sec- 
tion, the  motion  must  be  made,  within  a  year,  for 
such  relief  as  the  section  provides.  However  that 
may  be,  there  seem  to  be  no  merits  in  the  motion,  for 
the  reasons  stated. 

Motion  denied,  with  ten  dollars  costs. 


'^:-:-^ 
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Westchester  County.— Hon.  OWEN  T.  COFFIN, 

Surrogate. — April,  1887. 

De  Lamater  v.  Havens. 

In  the  matter  of  the  estate  of  Hiram  Havens,  de- 
ceased. 

A  Surrogate's  court  has  no  power  to  disregard,  relax  or  extend  the  opera- 
tion of  any  of  the  General  Rules  of  Practice. 

The  provision  of  General  Rule  2,  that  **  all  papers  served  or  filed  must  he 
indorsed  or  subscribed  with  the  name  of  the  attorney  or  attorneys, 
u>d  his  or  their  office  address,  or  place  of  business,"  is  sufficiently 
complied  with,  in  the  case  of  a  notice  of  entry  of  a  decree,  where  the 
n&me  of  the  attorney  subscribed  to  the  notice  Is  followed  by  the  des- 
ignation of  a  locality  which  is  in  fact  his  office,  although  not  in  terms 
described  as  such,  or  as  his  *^  place  of  business." 

^ther  time  to  serve  a  case  on  appeal  cannot  be  granted,  after  the  period 
within  which  such  service  may  be  made  has  fully  elapsed. 

Thk  will  of  Hiram  Havens,  deceased,  was  admitted 
to  probate,  and  a  decree  to  that  effect  duly  entered, 
on  December  15th,  1886.  A  copy  of  the  decree,  with 
tills  notice  endorsed  thereon  : 

"Sir,  Please  to  take  notice  that  the  within  is  a  copy 
of  iin  order  this  day  duly  made  and  entered  and  filed 
in  the  office  of    the  Westchester  county  Surrogate 

Dated  15th  Dec,  1886.        Lexow  &  Haldane, 

atty's  for  Mary  P.  De  Lamater,  exr'x., 
etc.,  46  Exchange  Place,  New  York/' 
was  served  on  the  attorney  for  the  contestants,  atid 
due  service  thereof  and  of  the  notice,  admitted  by  him, 
in  writing,  on  the  17th  of  the  same  month.     The  at- 
torney for  the  contestants  filed  and  served  a  notice  of 
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appeal  within  the  time  limited  by  the  statute,  but  fail- 
ed to  serve  a  proposed  case  and  exceptions  until  the 
7th  of  March  1887,  the  time  to  secure  the  same  not 
having  been  extended  by  the  court,  nor  by  stipula- 
tion. They  were  returned  the  same  day,  with  reasons 
given.  No  undertaking  on  appeal  had  been  filed.  A 
motion  was  now  made  to  settle  the  case,  and  requests 
to  find  were  presented  by  contestant.  The  motion 
was  resisted  on  the  ground  that  it  was  too  late. 

Smith  Lent, /or  t/ie  motion. 
Lexow  &  Haldanb,  opposed. 

The  Surrogate. — The  counsel  for  the  appellant 
claims  that  he  served  the  case  in  time,  for  the  reason 
that  his  time  was  not  limited,  because  of  the  failure 
of  the  counsel  for  the  executrix  to  state  their  post 
office  address,  or  place  of  business,  in  the  notice  en- 
dorsed on  the  copy  decree  served.  Rule  32,  of  the 
General  Rules  of  the  Supreme  court,  provides  that  a 
copy  of  the  case  and  exceptions  shall  be  served  "  in 
the  Surrogate's  court  within  ten  days  after  service  of 
a  copy  of  the  decree  or  order,  and  notice  of  the  entry 
thereof."  It  also  provides  that "  the  Surrogate,  on  ap- 
peals from  his  court  may,  by  order,  allow  further  time 
for  the  doing  of  any  of  the  acts  above  provided  to  be 
done  on  such  appeals."  As  this  court  never  allowed 
further  time  to  serve  a  case,  in  this  instance,  and  has 
no  power  to  grant  such  time  after  the  period  within 
which  it  may  be  done  has  fully  elapsed,  it  would  seem 
that,  under  Rule  33,  the  service  of  such  case  must  be 
deemed  to  have  been  abandoned. 

The  only  question,  therefore,  appears  to  be  whether 
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proper  notice  of  the  entry  of  the  decree  was  given  in 
December  last.  Under  Rule  2,  such  a  notice  must  be 
subscribed  with  the  names  of  the  attorneys  and  their 
office  address,  or  place  of  business.  The  notice  here 
was  subscribed  by  the  attorneys,  and  their  office  ad- 
dress was  written  thereunder,  as  being  "  46  Exchange 
Place,  New  York."  In  this,  it  seems  to  me,  they  ful- 
ly complied  with  the  Rule.  It  is  not  disputed  that  the 
above  is  their  office  address.  The  Rule  does  not  re- 
quire that  the  words  "office  address,"  or  "place  of 
business,"  as  the  case  may  be,  shall  be  written  under 
the  names  of  the  attorneys,  but  that  the  address  shall 
be  written  as  it  was  in  this  instance.  Doubtless,  the 
reason  why  the  rule  is  in  the  alternative  is  to  meet  the 
case  of  a  layman  appearing  as  his  own  attorney.  The 
lawyer  is  to  give  his  office  address,  and  the  layman 
his  place  of    business. 

As  has  been  stated,  the  Rule  prescribes  the  time 
within  which  a  copy  of  the  proposed  case  and  excep- 
tions is  required  to  be  served.  The  Supreme  court 
has  power  to  establish  such  a  rule  of  practice  for 
this  court  (Code  Civ.  Pro.,  §§  2545,  997);  but  it  is 
quite  clear  that  this  court,  recognizing  such  rule  as 
binding,  must  be  guided  solely  by  it,  and  has  no  pow- 
er to  disregard,  relax,  or  extend  its  operation,  as  that 
court  may  do  in  regard  to  its  own  rules.  If  the  ap- 
pellant consider  himself  entitled  to  relief,  he  should 
apply  to  the  appellate  court,  at  special  term  (Redf. 
Surr.  Prac,  3rd  ed.,  807). 

However  much  it  may  be  a  subject  of  regret  that 
the  attorney  for  the  appellant  is  placed  in  this  position, 
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I  do  not  feel  at  liberty  to  extend  the  rules  beyond 
what  I  consider  to  be  their  true  limitations. 
Order  accordingly. 


Westchester  County.— Hon.  OWEN  T.  COFFIN, 
Surrogate. — April,  July,  1887. 

KoWlNG  V.  MORAN. 

In  the  matter  of  the  disposition  of  the  real  property  of 
Nicholas  G.  Verplanck  deceased^  for  the  pay- 
vient  of  his  debts. 

Where  the  committee  of  the  property  of  a  lunatic  employs  an  attorney  to 
perform  professional  services  in  a  matter  pertaining  to  his  trust,  the 
remedy  of  the  latter,  for  his  compensation,  is  against  the  committee, 
personally,  and  not  against  the  fund  which  he  represents. 

An  order  of  the  Supreme  court,  confirming  the  report  of  a  referee  appointed 
to  take  and  state  the  account  of  the  committee  of  the  property  of  a  lu- 
natic, after  the  death  of  the  latter,  and  fixing  the  amount  of  such  com- 
mittee's claim,  which  it  adjudges  to  be  a  *Megal  debt,  claim  and  Hen, 
in  favor  of  the  committee,  against  the  estate  of  the  lunatic,  and  against 
his  legal  representatives,  in  the  same  manner  as  if  it  had  been  a  debt 
contracted  by  the  lunatic  in  his  lifetime,"  is  conclusive  upon  a  Surro- 
gate's court,  as  to  the  character  of  the  committee's  claim  as  a  debt  of 
such  decedent,  in  a  special  proceeding  institut^'d  to  procure  the  dispo- 
sition of  his  real  property  for  tlie  payment  of  his  debts. 

A  Surrogate's  court  has  authority,  under  Code  Civ.  Pro.,  §  2481,  subd.  11. 
where  a  special  proceeding  has  been  instituted  for  the  dis]>osition  <»f 
the  real  property,  late  of  a  decedent,  for  the  payment  of  his  debts,  to 
order  a  discontinuance  thereof,  at  the  instance  of  the  owner,  upon  pay- 
ment, by  the  latter,  of  the  claims  established  and  the  costs  incurred. 

In  March,  1871,  Odle  Close  was  duly  appointed  com- 
mittee of  the  person  and  estate  of  Nicholas  G.  Ver^ 
planck,  a  lunatic,  who,  with  his  sister  Cornelia  J., 
afterwards  the  wife  of  Francis  Kowing,  owned  real 
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estate  as  tenants  in  common,  of  the  estimated  value 
of  from  $80,000  lo  $100,000.  The  committee,  by 
leave  of  the  court,  soon  after  his  appointment,  com- 
menced an  action  for  partition  of  the  real  estate,  in 
which  action  William  H.  Robertson  was  his  attorney. 
The  action  proceeded,  as  is  alleged,  to  judgment,  in 
which  the  costs  and  allowances  were  fixed  at  $750. 
The  judgment  was  never  executed.  The  lunatic  died 
in  1883,  without  issue  or  widow.  Cornelia  J.  Kowing 
died  intestate  and  without  issue,  in  September,  1885, 
and  her  husband  was  appointed  her  administrator. 

In  November  of  the  same  year,  the  committee  ren- 
dered his  accounts,  and  the  referee,  appointed  to  take 
and  state  the  same,  reported  that  there  was  due  to 
him  the  sum  of  $1,509.50,  which  iilcluded  the  sum  of 
$750,  being  the  costs  and  allowances  in  the  action  for 
partition.  The  court  confirmed  the  report,  and  add- 
ed to  the  amount  found  due  to  the  committee  the  sum 
of  $150  for  the  costs  and  disbursements  of  the  account- 
ing, making,  in  all,  $1,659.50,  which  it  '*  adjudged  to  be 
a  legal  debt,  claim  and  lien,  to  all  intents  and  purposes, 
in  favor  of  said  Odle  Close  against  the  estate  of  the 
said  Nicholas  G.  Verplanck,  and  against  his  legal  rep- 
resentatives, in  the  same  manner  as  if  it  had  been  a 
debt  contracted  by  said  Nicholas  G.  Verplanck,  in  his 
life  time,"  and  it  was  ordered  that  $250  be  paid  out 
of  said  estate  to  George  Bell,  Esq.:  attorney  for  the  ad- 
ministrator of  Mrs.  Kowing,  deceased,  for  his  disburse- 
ments and  services  on  the  accounting.  James  H. 
Moran,  a  creditor  of  Nicholas  G.  Verplanck,  deceased, 
was,  in  1886,  appointed  administrator  of  his  estate. 
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He  now  made  application  to  mortgage,  lease  or  sell 
his  real  estate  for  the  payment  of  his  debts. 

M.  M.  SiLLiHAN,  for  adminUftrator. 

Odlb  Close,  creditor  in  person. 

Wm.  H.  Robkhtsox,  creditor  in  person, 

Gboboe  Bell, /or  Francis  Kotoing^  administrator. 

The  Surrogate. — On  the  hearing  in  this  matter,  in 
regard  to  the  claims  presented,  it  was  objected  on  be- 
half of  the  administrator  of  the  estate  of  Cornelia  J. 
Rowing,  deceased,  that  none  of  the  claims,  excepting 
that  of  the  administrator  of  the  estate  of  'N.  G.  Ver- 
planck,  are  chargeable  against  him,  because  they  had 
their  origin  at  a  period  when  he  was,  by  reason  of 
having  been  judicially  declared  a  lunatic,  incapable 
of  creating  a  liability  of  any  kind.  Whatever  force 
there  might  otherwise  be,  to  such  an  objection,  is  set 
at  rest  by  the  order  of  the  Supreme  court  adjudging 
them  to  be  a  charge  against  his  estate,  to  the  same 
extent  as  if  contracted  by  him.  His  committee  stood 
in  his  stead,  and  was  his  agent,  in  law.  Hence,  the 
claims  of  Mr.  Bell  must  be  allowed. 

The  claim  of  Judge  Robertson  stands  upon  a  differ- 
ent footing.  It  appears  to  be  for  services  performed 
in  the  action  for  partition,  instituted  by  the  commit- 
tee, as  such.  The  petitioner  states,  in  his  petition, 
that  the  amount  of  the  claim  is  $500,  while  in  the 
proof  it  is  put  at  $1,000,  and  is  stated  to  be  for  ser- 
vices in  the  partition  suit  of  Nicholas  G.  Verplanck 
against  Cornelia  J.  Verplanck.  Doubtless,  it  is  in- 
tended as  a  charge  in  the  action  brought  by  the  com- 
mittee.    Assuming  that  to  be  so,  there  was  allowed. 


WESTCHESTER  COUNTY,  JULY,  1887.  59 

KOWING  V.   MORAK. 

in  that  action,  the  sum  of  $750  for  costs  and  allow- 
ances, as  appears  by  the  report  of  the  referee  who 
took  and  stated  the  account  of  the  committee,  and  it 
is  embraced  in  the  amount  found  due  to  him.     The 
judgment  in  the  action  for  partition  is  not  before  me 
as  evidence,  but  the  report  of  the  referee  aforesaid, 
and  the  order  confirming  the  same,  are.     Of  course, 
this  court  can  make  no  allowance,  as  costs,  for  ser- 
vices rendered  in  that  action ;  and  if  it  could,  it  has 
'  no  power  to  establish  it  as  a  debt  against  the  deceased 
lunatic.     If  Judge  Robertson  is  not  suflBciently  com- 
pensated by  the  $750  allowed  as  costs  in  that  case, 
his  remedy  is  against  the  committee  who  employed 
him.    This  is  understood,  now,  to  be  the  settled  rule 
in  such  cases.     If  an  executor,  a  guardian,  a  trustee, 
or  other  person  acting  in  a  fiduciary  capacity,  employ 
an  attorney,  or  other  person,  in  any  matter  pertain- 
ing to  his  trust,  the  remedy  of  the  person  so  acting 
is  against  the  employer,  and  not  against  the  fund  he 
represents.     This  claim  is,. therefore,  disallowed. 

The  claim  of  Mr.  Moran,  having  been  sufficiently 
proven,  is  allowed. 
Decree  accordingly. 


In  this  matter,  proceedings  were  had  up  to  a  decree 
of  sale,  when  Edwin  W.  Rowing,  then  owner  of  the 
premises  decreed  to  be  sold  for  the  payment  of  the  J 

debts  established,  presented,  in  July,  1887,  an  appli-  j 

cation  by  his  attorney,  in  which  it  was  stated  that 
^6  Was  ready  to  pay  said  debts  and  interest,  and  had 
^  informed  James   H-  Moran,  the  administrator  of 
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the  estate  of  said  Nicholas  G.  Verplanck,  deceased, 
and  asked  that  all  further  proceedings  in  said  matter 
be  stayed  on  paying  the  same,  and  the  costs  and 
expenses  of  this  proceeding. 

Geobgb  Bell, /or  t/ie  motion. 

James  H.  Moban,  adtn'rf  in  person,  opposed. 

The  Surrogate. — A  question  as  to  the  power  of 
this  court  to  grant  this  application  is  raised.  Of 
course,  the  only  object  of  the  sale  is  to  procure  money  ' 
with  which  to  pay  the  debts  of  the  deceased.  If  they 
can  be  paid  otherwise,  that  object  will  no  longer  exist. 
If  the  present  owner  is  willing  to  pay  them,  and  thus 
save  his  property  from  the  incidents  and  hazards  of  a 
sale,  no  good  reason  is'apparent  why  he  should  not  be 
permitted  to  do  so.  No  one  can  sufifer  any  injury 
thereby.  The  only  question  is  as  to  the  authority  of 
this  court  in  the  premises.  No  provision,  directly  con- 
ferring it,  is  found  in  the  5th  title  of  chapter  18  of 
the  Code  ;  but  it  would  be  strange  indeed,  that  none 
should  exist,  in  a  case  so  plainly  calling  for  action. 

The  sale  of  real  estate  of  deceased  persons  for  the 
payment  of  their  debts  is  expressly  a  subject  of  which 
it  has  cognizance,  and  subd.  11  of  §  2481  authorizes 
it  to  proceed,  in  any  matter  not  expressly  provided 
for  in  that  section,  according  to  the  course  and  prac- 
tice of  a  court,  having,  by  the  common  law,  jurisdic- 
tion of  such  matters ;  and  to  exercise  such  incidenfcil 
powers  as  are  necessary  to  carry  into  effect  the  pow- 
ers expressly  conferred.  Before  that  section  was 
adopted,  it  was  well  settled,  that  when  a  proper  occa- 
sion arises  to  invoke  the  incidental  powers  of    the 
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Surrogate  should  not  decline  the  exercise  of 
r  merely  because  the  statutes  are  silent  on 
:t.  Here  is  found  ample  authority  to  war- 
naking  of  the  desired  order, 
order  be  entered  staying  all  further  proceed- 
is  matter,  on  payment  of  the  claims  estab- 
th  interest  to  the  date  of  payment,  and  the 
costs  and  allowances  of  the  proceeding,  to 
id  on  notice. 


ESTER  County.— Hon.  OWEN  T.  COFFIN, 
ScREOGATE. — ^Aiiril,  1887. 

Barker  v.  Crawford. 

tter  of  the  judicial  settlement  of  the  account 
ORRIS  D'  C.  Crawford  and  others,  as  exec- 
of  the  will  of  Joseph  S.  Barker,  deceased, 

died  without  Issue,  and  bavlng  had  seven  brothers  and  BiBten, 
liom  bad  died  before  the  execution  of  the  will,  leaving  iasue, 
QBlriiment,  after  giving  various  genera),  and  other  legacies, 
.he  executors  to  divide  the  residue  of  his  estate  into  equal 
le  more  in  number  than  the  number  of  legatees  mentioned  in 
ary  clause;  five  of  which  sliares  were  then  given  to  four  indi- 
uned,  and  "  one  share  to  e-ach  of  the  children,  living  at  the 
y  (his)  death,  of  my  (his)  deceased  "  brothers  and  nislers, 
igsixof  the  latter  successively;  further  providing:  "But  in 
ine  or  more  of  the  children  of  either  or  any  of  my  deceased 
nd  sisters  mentioned  In  tliis  clause  of  my  will  shall  die  <n- 
before  me,  leaving  lawful  issue  surviving  at  tlie  time  of  iny 
n  and  in  that  case  sueli  Issue  of  my  deceased  nephew  or 
1  receive  tlie  sbare  which  bis  or  her  ancestor  would  bave  re- 
der  tbis  clause  of  my  will,  bad  be  or  she  been  living  at  the 
7  deatb,"  with  one  exception. 
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Of  the  brothers  and  sisters  mentioned  in  the  residuary  clause,  some  phil* 
dren  liad  died  before,  and  none  died  after  the  execution  of  the  will.  It 
was  contended  that  the  object  of  the  clause  quoted  was  to  substitute 
the  grandchildren,  for  any  of  the  children,  of  brothers  and  sisters  who 
might  die  after  the  will  was  executed  and  before  testator's  death. — 

Heldf  that  the  will  manifested  an  intent  on  the  part  of  testator  that  the 
issue  of  such  children,  of  the  six  brothers  and  sisters  mentioned,  as 
were  dead  at  the  time  of  execution  should  take  shares  in  the  residue, 
as  direct  and  not  as  substituted  legatees. 

The  testator,  Joseph  S.  Barker,  died  without  issue. 
He  had  had  seven  brothers  and  sisters,  who  were  all 
dead  at  the  date  of  his  will,  leaving  issue.  The  names 
of  the  brothers  and  sisters  were  Isaac  Barker,  Nathan- 
iel Barker,  Thomas  B.  Barker,  Elijah  C.  Barker,  Jane 
Hart,  Mary  Crawford  and  Frederick  Barker.  By  his 
will,  among  other  bequests,  he  gave  general  legacies 
of  $1,000  each  to  the  two  granddaughters  of  his 
brother  Isaac ;  to  a  grandson  of  his  deceased  brother 
Nathaniel  $2,000 ;  to  three  children  of  Dorinda  Ed- 
wards, who  were  grandchildren  of  his  deceased  broth- 
er, Thomas  B.  Barker,  each  $1,000  ;  to  a  grandson  of 
his  deceased  brother,  Elijah  C.  Barker,  $2,000 ;  to 
two  children  of  Joseph  B.  Crawford,  being  grand- 
children of  his  deceased  sister,  Mary  Crawford,  $1,000 
each;  to  two  children  of  Mary  Stevens,  who  were 
grandchildren  of  said  Mary  Crawford  $1,000  each ;  to 
the  children  of  Samuel  Crawford,  deceased,  $2,000 
each ;  to  the  son  of  Alinira  Mickel,  a  daughter  of  said 
Mary  Crawford  $1,000  ;  and  to  the  three  daughters 
of  his  deceased  brother,  Frederick,  $700  each.  He 
also  gave  to  the  children  of  Mary  Jane  Gordon,  grand- 
children of  his  deceased  brother  Thomas  B.  Barker, 
who  should  be  living  at  the  time  of  his  death,  the  sum 
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of  §1,000,  to  be  equally  divided  between  them.     The 
seventh  clause  of  the  will  is  as  follows : 

"  Seventh,  All  the  rest,  residue  and  remainder  of 
my  said  estate  I  direct  my  executors  to  divide  into 
equal  shares ;  the  number  of  said  shares  to  be  made 
one  more  than  the  number  of  legatees  hereinafter 
mentioned  in  this  clause  of  my  will ;  and  I  give,  de- 
vise and  bequeath  and  I  direct  my  executors  to  pay  the 
amount  of  the  said  rest,  residue  and  remainder  of  my 
said  estate  after  being  divided  into  equal  shares,  as 
follows  :  Two  of  such  shares  as  provided  for  to  Grace 
Place,  the  wife  of  Barker  Place.  One  share  to  Mar- 
ion, daughter  of  Barker  and  Grace  Place.  One  share 
to  Emeline  Hayward,  daughter  of  my  deceased  niece, 
Susan  A.  Place.  One  share  to  Isabel  Sullivan,  daugh- 
ter of  my  deceased  niece,  Susan  A.  Place.  One  share 
to  each  of  the  children  living  at  the  time  of  my  death 
of  my  deceased  brother,  Isaac  Barker.  One  share  to 
each  of  the  children  living  at  the  time  of  my  death 
of  my  deceased  brother,  Nathaniel  Barker.  One  share 
to  each  of  the  children  living  at  the  time  of  my  death 
of  my  deceased  brother,  Thomas  B.  Barker.  One 
share  to  each  of  the  children  living  at  the  time  of  my 
death  of  my  deceased  brother,  Elijah  C.  Barker.  One 
share  to  each  of  the  children  living  at  the  time  of  my 
death  of  my  deceased  sister,  Jane  Hart.  One  share 
to  each  of  the  children  living  at  the  time  of  my  death 
of  my  deceased  sister,  Mary  Crawford,  but  in  case 
any  one  or  more  of  the  children  of  either  or  any  of 
my  deceased  brothers  and  sisters  mentioned  in  this 
clause  of  my  will  shall  die  or  have  died  before  me 
leaving  lawful  issue  surviving  at  the  time  of  my  death, 
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then  and  in  that  case,  such  issue  of  my  deceased 
nephew  or  niece  shall  receive  the  share  which  his  or 
her  ancestor  would  have  received  under  this  clause  of 
my  will  had  he  or  she  been  living  at  the  time  of  ray 
death,  excepting  in  the  case  of  the  issue  of  Lemuel 
Crawford,  deceased,  to  whom  this  clause  shall  not  ap- 
ply. The  children  of  the  said  Lemuel  Crawford, 
deceased,  having  been  left  a  legacy  in  a  former  clause 
of  this  will."  Under  one  interpretation  of  this  will 
the  number  of  shares  would  be  17,  and,  imder  the 
other,  27. 

G.  H.  &  F.  L.  Crawford, /or  executors. 

J.  K.  Hay  WARD, /or  Emeline  P.  Hayward,  one  of  VI, 

RoscoE  H.  Channing  and  P.  J.  O'Reilly, /or  some  qfVl  class. 

Walter  Edwards,  Joseph  S.  Wood,  Jas.  F.  Randolph  and  Gwir-- 
LiM  <&  Meyers,  for  Charles  S.  Barker  and  others  of  the  larger  class, 

m 

The  Surrogate. — Had  the  testator  died  intestate,  the 
statute  of  distribution  would  have  restricted  the  takers 
of  the  estate,  which  is  made  wholly  legal  assets  by 
the  will,  to  brothers'  and  sisters'  children.  The  testa- 
tor clearly  intended  to  go  beyond  such  restriction  in 
the  disposition  of  his  estate,  and  the  question  is 
whether  such  intention  reached  so  far  as  to  include 
issue  of  deceased  brothers  and  sisters  so  as  to  render 
the  residue  divisible  into  twenty-seven  shares,  or  to 
confine  it  to  seventeen.  This  question  depends  upon 
the  construction  of  the  seventh,  or  residuary,  clause 
of  the  will,  taken  in  connection  with  the  rest  of  the 
instrument,  and  the  facts  of  the  case,  which,  it  is  un- 
derstood, are  agreed  upon.  One  of  these  facts  is  that 
none  of  the  children  of  the  deceased  brothers  or  sisters 
died  intennediate  the  date  of  the  will  and  the  death 
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of  the  testator,  and  another  is  that  there  are  at  least 
sixteen  persons  who  are  entitled  to  seventeen  of  the 
number  of  shares  into  which  the  residuum  shall  be 
divided. 

It  is  further  conceded  that,  at  the  date  of  the  will, 
ten  children  of  his  brothers  and  sisters  had  died,  leav- 
ing issue,  and  that,  hence,  if  their  issue  are  within 
the  intention  of  the  testator,  as  ascertainable  from 
the  will,  the  number  of  shares  will  be  swelled  to 
twenty-seven. 

The  learned  counsel  engaged  have  cited  a  large 
number  of  authorities,  mostly  English,  on  either  side 
of  the  question.  On  examination,  as  might  have  been 
expected,  none  of  them  are  precisely  in  point,  because 
in  each  ca«e,  while  there  are  some  points  of  resem- 
blance and  some  general  rules  of  construction  are 
formulated  and  followed,  yet  the  particular  case,  in 
so  far  as  the  language  of  the  will  and  its  grammatical 
construction  are  concerned,  is  sui  generis  and  such  is 
nearly  ever  the  case.  The  supreme  effort  in  all  the 
cases  is,  to  ascertain  the  true  intent  and  meaning  of 
the  testator.  The  amount  of  the  residuum  is  stated 
to  be  about  $112,000.  Whether  some  of  the  benefi- 
ciaries will  receive  more  or  less  than  some  others,  de- 
pendent upon  this  or  that  construction,  would  seem  to 
be  of  little  importance,  provided  we  are  able  to  reach 
sjust  conclusion  as  to  what  was  intended.  No  one 
will  dispute  his  right  to  make  an  unequal  distribution 
of  his  estate. 

The  seventh  clause,  which  is  the  subject  of  chief 
consideration  here,  directs  the  executors  to  divide  the 
i^iiue  and  remainder  into  equal  shares.     The  testa- 
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tor  does  not  specify  the  number  of  shares,  but  leaves 
that  to  the  executors  to  ascertain.  He  then  proceeds 
to  give  the  several  shares,  so  ascertained,  to  individ- 
uals and  to  classes.  The  individuals  are  Grace  Place 
(two  shares),  Marion  Place,  Eraeline  Hayvvard  and 
Isabel  Sullivan  (one  share  each).  The  classes  are  the 
children  of  his  deceased  brothers  and  sisters  living  at 
the  time  of  his  death,  to  whom  he  gives  one  share 
each.  It  is  ascertained  that,  reckoning  these  only, 
there  would  be  seventeen  shares. 

The  testator,  however,  then  proceeds  to  say  "  but 
in  case  any  one  or  more  of  the  children  of  either  of 
my  deceased  brothers  and  sisters  mentioned  in  this 
clause  of  my  will  shall  die  or  have  died  before  me, 
leaving  lawful  issue  surviving  at  the  time  of  my  death, 
then,  and  in  that  case,  such  issue  of  my  deceased  nephew 
or  niece  shall  receive  the  share  which  his  or  her  an- 
cestor would  have  received  under  this  clause  of  my 
will,  had  he  or  she  been  living  at  the  time  of  my 
death,  excepting  in  the  case  of  the  issue  of  Lemuel 
Crawford,  deceased,  to  whom  this  clause  shall  not 
apply." 

It  is  claimed  on  the  part  of  those  desiring  to  con- 
fine the  shares  to  the  smaller  number,  that  the  object 
of  this  part  of  said  clause  was  simply  to  substitute  the 
grandchildren  for  any  of  the  children  of  brothers  and 
sisters  who  might  die  intermediate  the  date  of  the 
will  and  the  death  of  the  testator;  while  it  is  insisted 
bv  those  advocatinoc  a  construction  which  will  increase 
the  shares  to  the  larger  number,  that  the  intention 
was,  not  only  to  include  those  who  died  during  the 
intermediate   period,  but  also  those  who  died  prior 


WESTCHESTER  COUNTY,  APRIL,  1887.       67 

BARKER  V.   CRAWFORD. 

thereto.  It  seems  to  me  that  the  latter  is  the  proper 
construction.  The  word  "  mentioned,"  following  the 
words  "  brothers  and  sisters,"  clearly  applies  to  the 
brothers  and  sisters  mentioned  in  that  clause,  and  not 
to  the  word  "  children."  As  to  the  words  "  shall  die 
or  have  died,"  the  first  contemplate  the  then  future, 
while  the  latter  relate  to  the  past.  As  none  did  die 
between  the  date  of  the  will  and  the  death,  the  for- 
mer are  of  no  practical  importance  ;  but  as  some  had 
died  anterior  to  that  date,  it  is  to  be  fairly  inferred 
that  the  expression  was  designed  to  apply  to  them. 
Added  force  is  given  to  this  view  when  we  consider 
the  exception  in  the  case  of  the  issue  of  Lemuel  Craw- 
ford, deceased.  He  was  a  son  of  testator  s  sister, 
Mary  Crawford,  and  he  was  dead  when  the  will  was 
executed.  This  clearly  shows  that  the  intention  was 
that  the  issue  of  nephews  and  nieces,  who  were  then 
dead,  should  take  under  the  will,  and  that  Lemuel's 
issue  would  so  take,  but  for  the  exception.  A  suffi- 
cient reason  is  given  w^hy  they  are  excepted. 

This  construction  is  in  harmony  with  our  know^ledge 
of  the  laws  of  natural  affection.  It  may  be  fairly 
assumed  that,  non  constat^  the  issue  of  nephews  and 
nieces  who  had  died  before  the  will,  were  as  near  and 
dear  to  the  heart  of  the  testator,  in  fact,  as  in  blood, 
as  were  those  whose  parents  might  die  during  the 
period  between  the  making  of  the  will  and  the  death 
of  testator. 

It  follows,  therefore,  that  the  children  of  those  de- 
ceased nephews  and  nieces  take  as  direct,  and  not  as 
substituted,  legatees. 

Decree  accordingly. 
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Westchester  County.— Hon.  OWEN  T.  COFFIN, 

Surrogate. — May,  1887. 

McCORD  v.  LOUNSBURY. 

In  the^  matter  of  the  ap2:)Ucation  for  probate  of  a 
paper  propounded  as  the  will  of  William 
Odell,  deceased. 

Upon  an  application  for  probate,  the  evidence  showed  that  the  draftsman, 
L.,  after  preparing  the  will,  being  requested  by  decedent  to  summon 
two  neighbors  to  attest  its  execution,  asked  the  latter  to  visit  decedent, 
in  order  to  witness  ^*  a  paper,"  or  *^  his  will,*'  it  did  not  appear  which  ; 
that  they  accordingly  attended,  and  were  directed  by  L.  to  affix  their 
names  to  a  paper  and  at  a  place  indicated  by  him,  which  they  did,  de- 
cedent having  first  subscribed  it,  the  paper  being  so  folded,  at  the 
time,  as  to  conceal  its  contents  from  view  ;  that  the  attestation  clause, 
appended  thereto,  was  not  read  to  or  by  the  witnesses,  of  whom  one 
did  not  remember  that  the  character  of  the  instrument  was  stated, 
while  tlie  other  testified  positively  that  the  word  "  will  '*  was  not 
mentioned  at  the  interview,  although  L.  swore  that  he  asked  decedent, 
in  the  witnesses'  presence,  whether  he  wished  them  to  witness  his 
**  last  will  and  testament,"  and  received  an  affirmative  answer,  which 
conversation,  however,  was  not  shown  to  have  been  heard  by  the  wit- 
nesses.— 

Held,  that  probate  must  be  refused  for  want  of  due  publication. 

As  to  whether  probate  should  be  accorded  to  a  paper,  propoimded  as  a 
will,  consisting  of  a  printed  form,  with  insertions  in  the  handwriting 
of  proponent,  and  presenting  a  blank  space  of  one  and  a  half  pages  be- 
tween the  last  disposing  clause  and  the  commencement  of  a  paragraph 
appointing  executors — quasre. 

The  facts  of  this  case  sufficiently  appear  in  the 
opinion. 

D.  W.  Travis, /or  proponent. 

Stephen  Lent,  for  William  Jf.  Barton,  guardian  ad  litem. 

Robert  McCord, /or  3fary  E.  McCord. 

The  Surrogate. — A  paper  purporting  to  be  a  will 
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of  William  Odell  deceased,  bearing  date  in  January, 
1881,  bas  been  propounded  for  probate  by  George  W. 
Lounsbury,  one  of  the  executors  therein  liamed.  The' 
deceased  left,  him  surviving,  his  children  Alonzo  Odell, 
Mary  E.  McCord  and  Jackson  Odell,  and  three  minor 
children  of  his  deceased  daughter  Louisa  J.  Tuttle 
whose  husband,  John  M.  Tuttle,  is  their  general 
guardian.  The  special  guardian  contests  the  probate 
chiefly  on  the  ground  that  the  alleged  will  was  not 
executed  in  accordance  with  the  requirements  of  the 
statute,  and  especially,  on  the  ground  that  there  was 
not  a  sufficient  publication  of  the  instrument.  It  was 
prepared  by  George  W.  Lounsbury,  the  proponent,  who 
fcieems  to  have  supervised  its  execution.  He  used  a 
blank  form  such  as  is  sold  by  stationers.  These  forms, 
in  the  hands  of  unskilled  laymen,  often  lead  to  difficulty 
and  have  frequently  been  condemned  by  the  courts. 
In  this  instance  there  is  a  blank  space  of  fully  one 
and  one  half  pages  between  the  end  of  the  last  dis- 
posing clause  and  the  commencement  of  the  para- 
graph appointing  executors.  Thus  an  opportunity 
was  furnished,  to  a  fraudulently  disposed  person,  to 
insert,  after  its  formal  execution,  any  other  provisions 
an  evil  heart  might  suggest.  Mr.  Lounsbury  had 
possession  of  the  paper  from  the  day  of  its  date, 
until  he  produced  it  in  court.  It  was,  where  written, 
in  his  handwriting,  and  thus  the  opportunity  for  the 
insertion  of  other  provisions  was  presented ;  but  his 
well  known  character  for  probity  forbids  the  idea  that 
he  availed  himself  of  it.  This  could  scarcely  be  said 
of  every  one  in  his  position,  and  hence,  such  risk 
should  be  avoided.     What  would  the  courts  say  of  a 
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will  entirely  Avritten,  with  such  a  blank  space  as  we 
here  find ?  I  "'"^  inclined  to  think  they  would  deem 
it  a  sufficient  ground  for  its  rejection  (Heady 's  will, 
15  Ahb.  Pr.,  N,  S.,  211). 

However  this  may  be,  there  are  other  reasons  why 
I  think  probate  of  the  will  should  be  refused.  The 
facts  in  regard  to  the  preparation  and  execution  of 
the  paper  are  substantially  these.  Mr.  Lounsbury 
had  been  requested  by  the  decedent  to  prepare  a  will. 
He  accordingly  went  to  his  house,  and  after  confer- 
ring with  him,  asked  whom  he  .would  have  for  witr 
nesses,  when  decedent  spoke  of  Mr.  Lent  and  his  wife. 
Lounsbury  then  went  for  them,  stating  to  James  H. 
Lent  that  he  wished  them  to  go  to  Mr.  Odell's  to  wit- 
ness a  paper,  or  his  will.  Neither  Lounsbury  nor  Lent 
can  say  which  expression  was  used.  Arrived  at  the 
house.  Lent  says,  "Lounsbury  walked  to  the  table 
where  some  papers  lay  and  asked  me  to  sign  my 
name  at  such  a  place,  mentioning  where  it  was.  I 
did  so.  I  believe  that  was  all  that  was  said  before  I 
signed  my  name,  but  don't  remember.  After  I  signed 
my  name  I  stepped  back,  and  Mr.  Odell  spoke  upon 
some  ordinary  subject,  and  I  left  after  staying  some 
three  or  four  minutes.  That  is  all  that  took  place, 
except  my  wife  signed  her  name  immediately  after  I 
did,  and  that  w^as  all  that  was  said  in  her  hearing  or 
presence.  Mr.  Odell  first  signed  his  name."  ,No  por- 
tion of  the  will  nor  any  part  of  the  paper  was  read  by 
or  to  the  witnesses.  Mr.  Lent  further  says  that  he 
did  not  remember  that  either  Mr.  Odell  or  Mr.  Louns- 
bury said  what  the  paper  was,  and  that  he  signed  it  at 
the  request  of  the  latter.     Mrs.  Lent  testifies  that  she 
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^eut  with  her  husband  to  Mr.  Odell's,  saw  hira  sign 
^^  paper,  that  then  Lounsbury  showed  her  and  her 
iiliskiid  where  to  sign  their  names,  and  they  signed 
accordingly.  She  swearrf  positively  that  tiie  word 
**win"  or  any  equivalent  word  was  not  used  while 
she  was  there,  or,  if  used,  that  she  did  not  hear  it, 
that  she  would  have  heard  it,  if  it  had  been  uttered. 

Mr.  Lounsbury  testifies  that  he  went  with  the  wit- 
nesses to  Mr.  Odell's  house,  and  that,  when  they  went 
in,  he  asked  the  decedent:  "do»  you  want  Mr.  Lent 
and  his  wife  to  be  witnesses  to  your  last  will  and  testa- 
ment?" and  he  said  "yes";  that  the  paper  was  so 
folded  that  no  part  of  the  contents  preceding  the 
words  "  to  be  executors  "  was  visible.  Then  dece- 
dent signed  it,  and  he  showed  the  witnesses  where  to 
sign.  This  is  the  substance  of  the  testimony,  so  far 
as  it  is  material  upon  the  point  in  question. 

There  is  no  evidence  of  the  size  of  the  room,  or  the 
relative  positions  of  the  actors,  the  tone  of  voice  of 
Mr.  Lounsbury  when  putting  the  alleged  question  to 
the  testator,  and  other  like  details  calculated  to  aid  in 
the  solution  of  the  question.     The  witnesses  are  all 
above  the  usual  average  of  intelligence,  and  of  un- 
questionably good  character.     It  is  quite  evident  to 
my  mind  that  either  Mr.  Lounsbury  is  mistaken  in 
regard  to  his  having  put  the  question  to  the  decedent 
as  testified  to  by  him,  or  that  it  was  put  in  such  a 
manner  as  to  fail  to  catch  the  attention  of  the  sub- 
Bcribing  witnesses.     Mr.   Lent   does   not   remember 
hearing  the  word  "  will "  used,  and  his  wife  testifies 
positively  that  it  was  not  used  in  her  hearing ;  and  I 
helieve  her  statement. 


^ 
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The  statute  wisely  requires  a  publication  of  the 
nature  of  the  instrument,  to  the  subscribing  wit- 
nesses, as  a  safeguard  against  fraud.  If  there  be  no 
such  publication  the  instrument  cannot  be  regarded 
as  a  will.  None  of  the  numerous  cases  relating  to 
the  question  here  presented  controvert  this  position. 
All  the  attention  is  directed  to  the  simple  question, 
was  there  such  a  publication  made,  in  view  of  all  the 
attendant  facts  and  circumstances.  Wills  have  been 
held  validly  executed  where  the  witnesses'  memory 
has  failed  as  to  publication,  or  request  to  sign,  when 
satisfactory  evidence  of  others  shows  that  the  statute 
was  complied  with  in  these  respects,  and  so  also  in  cer- 
tain extreme  cases,  against  the  positive  evidence  of 
the  witnesses,  where  their  honesty  was  seriously  ques- 
tioned and  they  discredited.  But  where  the  attesta- 
tion clause  was  not  read  to  or  by  the  witnesses,  as  in 
this  case,  and  where  one  fails  to  recollect  publication 
and  the  other  testifies  positively  against  it,  I  think 
the  will  should  be  refused  probate,  although  another 
person  present  testify  to  such  publication,  but  fails  to 
show  that  it  could  have  been  heard  by  the  witnesses. 
If  one  did  not  hear  it,  it  was  not  published  to  both, 
as  the  statute  requires,  and  the  paper  does  not  become 
a  will. 

Probate  refused  accordingly.  The  costs  of  this  pro- 
ceeding must  be  paid  out  of  the  estate,  by  the  admin- 
istrator when  appointed. 


V  * 
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Westchester  County.— Hon.  OWEN  T  COFFIN, 

Surrogate. — June,  1887. 

Trust  Co.  v.  Hall. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  the  Farmers'  Loan  &  Trust  Company,  as 
trustee  of  Charles  Hall,  and  others,  under  the 
will  of  James  P.  Hall,  deceased. 

Where  trustees  invested  $48,000  on  mortgages  which  were  subsequently 
foreclosed  At  an  expense,  for  costs,  taxes,  etc.,  of  $5,680.69,  and  the 
property  was  bid  in  by  them  for  $32,500,  and  subsequently  sold  by 
them  for  $50,2.'50,— 

lltld,  that  the  difference  between  the  last  two  sums  was  not  profit,  on 
which  a  life  beneficiary  could  base  a  claim  for  income — the  whole 
amoant  invested,  including  costs,  etc.,  exceeding  the  amount  realized ; 
the  result  being  a  loss  to  the  estate,  by  reason  of  the  investment,  of 
over  $2,000. 

Roosevelt  V.  Roosevelt,  5  Reilf.,  204— distinguished. 

Testator's  will  gave  the  use  of  one  half  of  his  estate  for  life  to  a  daughter, 
remainder  over;  and  the  other  half  to  four  infant  grandchildren,  to 
to  be  paid  to  them,  in  equal  shares,  as  they  respectively  became  of  age. 
Of  the  latter,  J.  became  of  age  In  1876,  when  an  accounting  was  had  as 
to  his  share,  and  he  was  paid  the  same,  in  full,  including  his  share  in 
the  mortgages  then  outstanding.  Subsequently,  as  each  of  the  other 
grandchildren  became  of  age,  they  were  not,  on  the  accountings  had, 
paid  in  full ;  but  reservations  were  made,  of  sums  supposed  to  repre- 
sent their  intereste  in  such  investments,  which  sums  varied  in  amount 
on  the  different  accountings. — 

Held,  that  such  sums  were  merely  speculative,  and  did  not  determine  each 

oOe's  interest  in  what  was  ultimately  realized. 
The  basis  for  distribution,  in  such  case— fixed. 

James  Hall  died  previously  to  1873,  leaving  a  last 
will  and  testament.  He  left  him  surviving  a  widow, 
one  daughter,  Jane  E.  Kelemen,  and  four  grandchil- 
dren, viz :  James  R.  Hall,  Abigail  Hall,  Charles  Hall 
and  Agnes  or  Mary  Agnes  Hall.     After  making  suita- 
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ble  provision  for  his  wife,  he  gave  one  half  of  the  resi- 
due of  his  estate,  in  trust,  to  his  executors,  to  apply 
the  rents,  interest  and  income  arising  therefrom,  to  the 
use  of  his  daughter  Jane,  during  her  life,  and,  at  her 
death,  to  convey  said  share  to  her  issue,  or  if  she  should 
leave  none,  then  to  the  grandchildren  above  named. 
The  other  lialf  was  to  be  held  in  trust  for  said  grand- 
children, to  be  equally  divided  among  them;  and 
their  respective  shares,  with  the  income  thereon,  was 
to  be  paid  to  them  as  they  severally  became  of  full  age. 
Cornelius  J.  DeWitt  and  Gershom  B.  Weed  qualified 
and  acted  as  executors  and  trustees.  The  former  died 
subsequently  to  1873,  the  latter  continuing  to  act  as 
trustee  down  to  about  1882,  when  he  died,  and  was 
succeeded  by  the  Farmers'  Loan  &  Trust  company, 
the  present  trustee.  In  June,  1873,  the  executors 
rendered  an  account,  and  a  decree  was  entered  by 
which  the  share  of  Mrs.  Kelemen,  of  which  she  was 
entitled  to  the  income,  was  fixed  at  $93,517.25,  and 
the  share  of  each  grandchild  at  $23,379.31. 

In  May,  1876,  the  executors  purchased  a  mortgage 
given  by  Harriet  Sanford  to  Jane  E.  Kelemen,  to  se- 
cure $50,000.  This  had  been  assigned  by  Mrs.  Kele- 
men to  Samuel  E.  Lyon,  and  by  him  to  the  then  trustee, 
for  $37,000,  as  nearly  as  could  be  ascertained.  It 
was  foreclosed  by  the  trustee,  who,  in  1879,  bought 
in  the  property  mortgaged,  for  $25,000,  the  amount 
of  the  judgment,  for  principal,  interest  and  costs,  be- 
ing $44,071.48.  The  trustees  also  invested  $11,000 
on  a  mortgage  given  by  one  Martine,  which  was  subse- 
quently foreclosed,  and,  in  1880,  also  bought  in  by 
the  trustee,  for  $7,500,  the  amount  of  the  judgment 
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being  about  $12,000  for  principal,  interest,  costs,  etc. 
After  the  investments,  and  before  the  foreclosure  of 
these  mortgages,  in  1876,  James  Hall  became  of  age ; 
an  accounting  was  had  as  to  him,  in  which  these  mort- 
gages were  reckoned,  and  he  was  paid  his  share  of  the 
estate,  and  receipted  therefor,  in  full.     In  1878,  Abi- 
gail Hall  became  of  age,  and  a  like  accounting  was 
had  as  to  her  share,  and  she  was  paid  the  same,  includ- 
ing her  interest  in  the  Sanford  mortgage,  in  full,  ex- 
cept only  the  Martine   mortgage,  in  which  her  inter- 
est was  estimated  to  be   $1,333.91,  or  one  eighth  of 
its  supposed  value.     Charles  became  of  full  age  in 
1880,  when  a  like  accounting  was  had  as  to  his  share, 
and  there  was  found  due  and  paid  to  him  $28,945.16, 
exclusive    of    his  interest  in   the   Sanford  property 
which  had  been  purchased  and  which,  estimating  the 
value  of   the   property   at   $25,000,  was   placed  at 
$3,125  (one  eighth),  and  also  exclusive  of  his  interest 
in  the  Martine  property,  which,  estimating  the  prop- 
erty at  $7,500,  was  placed  at  $937.50,  or  one  eighth, 
and  further,  excluding  a  Hopkins  mortgage  in  which 
his  interest  was  estimated  at  $500.     Agnes  became  of 
age  in  1886,  when  an  accounting  was  duly  had  as  to 
her  share,  when  she  was  paid  in  full,  with  the  excep- 
tion of  her  interest  in  the  same  investments;  that  in 
^^^  Sanford  property  being  estimated  at  $4,728.54, 
*Dd  in  the  Martine  property  at  $2,051.54,  or  one 
®^ghth  of  the  estimated  value  of  the  whole. 

^e  Sanford  property  had  lately  been  sold  for 
^^5,000,  and  the  Martine  property  for  $5,250.  All 
i^^ies  were  before  the  court. 
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TiUBNEK,  Leb  &  McClube,  for  trtistee, 
T0WN8END  Wandell,  for  Jane  E.  Kelemen. 
Clarence  Carskaddan,  for  Agnes  Hall  and  others. 

The  Surrogate. — The  facts  in  this  case  are  mainly 
gathered  from  the  records  and  files  in  the  office,  and 

from  statements,  made  by  counsel  in  their  briefs.     No 

• 

oral  testimony  was  taken,  and  no  charge  is  made  that 
the  present  trustee  or  any  of  its  predecessors  have 
culpably  mismanaged  the  affairs  of  the  estate.  The 
chief  question  concerns  the  distribution  of  the  fund 
admitted  to  be  in  hand.  This  amounts,  without  reck- 
oning some  small  matters  of  income  and  payments,  to 
$50,259.  As  James  Hall  has  been  paid  his  share  in 
full,  including  the  Sanford  and  Martine  mortgagee, 
then  outstanding,  he  has  no  interest  in  the  matter. 

Counsel,  in  their  briefs,  dwell  much  upon  the  differ^ 
ent  modes  of  stating  the  interests  of  the  parties,  adopt- 
ed on  the  various  accountings  that  have  been  had. 
This  is  calculated  to  lead  the  mind  astray  from  a  just 
and  comprehensive  view  of  the  subject.  It  seems  im- 
material to  a  proper  adjustment,  at  this  stage  of  the 
case,  that  different  amounte,  based  upon  hypothetical 
values  of  the  securities,  which  varied  on  the  occasion 
of  each  settlement,  except  in  the  case  of  James,  were 
deducted  from  such  values.  Such  estimates  were 
merely  tentative,  with  a  view,  apparently,  of  showing 
approximate  results,  at  different  times.  The  whole 
subject  was  left  open  to  abide  the  event  of  the  con- 
version into  monev.  That  event  has  occurred,  and 
more  has  been  realized  than  was  estimated,  but  as 
nearly  as  I  can  discover,  less  than  the  sums  originally 
invested.     The  excess,  therefore,  over  the  estimated 
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value,  cannot  be  treated  as  income.  Nor  does  the 
fact  that  the  two  parcels  together  have  sold  for  more 
than  the  added  amounts  for  which  they  were  bought 
in,  render  the  excess  an  accretion  or  increase  of  the 
estate.  It  is  only  restoring  to  the  estate  what  was 
taken  from  it  in  order  to  make  the  investments  in  the 
first  place.  Hence,  it  must  be  regarded  as  a  part  of 
the  corpus  of  the  estate,  and  must  be  dealt  with  as  if 
it  were  an  original  integral  part  of  the  assets  of  the 
deceased.  In  no  sense  can  it  be  regarded  as  income, 
as  is  the  contention  on  the  part  of  Mrs.  Kelemen. 

There  is  then  a  principal  fund  of  $50,250  for  as- 
signment and  distribution  among  those  entitled.  It 
would  be  a  very  simple  matter  to  assign  one  half  to 
the  fund  of  which  Mrs.  Kelemen  is  entitled  to  the  in- 
come and  one  eighth  to  each  of  the  four  grandchil- 
dren ;  but  this  cannot  be  done  because  James  has  been 
finally  settled  with,  and  has  had  his  share  of  it,  while 

Abigail  has  already  received  her  share  in  the  San- 
ford  investment  but  is  still  entitled  to  her  share  of 
what  the  Martine  property  realized.  Thus,  the  mair 
ter  is  somewhat  complicated.  It  does  not  appear 
how  either  of  them  was  paid,  whether  out  of  the  pock- 
ets of  the  trustees,  or  otherwise.  At  all  events,  it  is 
agreed  that  they  were  so  paid.  If  the  tmstees  paid 
them,  they  have  a  right  to  reimbursement.  But  no 
claim  is  made  to  that  effect  on  behalf  of  the  trustee 
Weed  during  whose  administration  they  were  paid,  nor 
was  any  made  by  his  administrator  in  1882,  when  he 
accounted  for  and  paid  over  the  trust  fund  in  Weed's 
hands  to  the  present  trustee.  If  he  took  the  funds 
from  other  portions  of  the  estate,  they  must  be  re- 
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placed.  Should  it  appear,  in  either  event,  that  the 
legatees  were  paid  less  than  what  would  otherwise 
have  been  their  just  proportions,  the  difference  will 
not  belong  to  the  trustees,  but  must  be  properly  di- 
vided between  Mrs.  Kelemen's  interest,  and  Charles 
and  Agnes. 

The  fact  that  James  and  Abigail  have  both  aban- 
doned or  discharged  any  claim  on  account  of  increase 
in  the  Sanford  investment,  does  not  clothe  the  amount, 
to  which  they  would  have  otherwise  been  entitled, 
with  the  character  of  a  lapsed  legacy.  Even  were  it 
such,  it  would  not  fall  into  the  residuum,  of  which 
Mrs.  Kelemen  and  the  Hall  children  are  the  legatees, 
for  the  reason  that  the  surviving  residuary  legatees 
cannot  take  the  lapsed  legacy  of  a  co-residuary  lega- 
tee. This  would  involve  the  absurdity  that  it  would 
pass  to  the  next  of  kin,  among  whom  they  are  num- 
bered, when  they  had  released  their  claim. 

It  is  not  easy  to  understand  how  it  happens  that 
James  R.  has  been  paid  his  full  share  of  both  mort- 
gages, and  Abigail  her  full  share  of  the  Sanford  mort- 
gage, and  yet  that  the  proceeds  of  both  now  in  hand 
for  distribution  are  more  than  the  original  invest- 
ments. If  the  amount  paid  for  the  Sanford  mortgage 
was  $37,000,  the  sum  of  the  two  shares  paid  to  them 
was  $9,250;  add  the  full  share  of  the  Martin e  mort- 
gage paid  to  James  R.  and  the  amount  is  about 
$10,500.  The  mystery  is,  whence  was  this  sum,  so 
paid,  derived.  As  counsel  have  not  touched  upon  this 
question  in  the  briefs  submitted,  it  must  be  assumed 
that  it  is  susceptible  of  a  solution  which  leaves  the 
fund  to  be  distributed  among  those  now  apparently 
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entitled  to  it.     All  have  been  settled  with  and  paid, 
or  had  assigned  their  interest  in  all  of  the  estate,  ex- 
cept these  Sanford  and  Martine  matters,  save  James, 
fully  paid.     After  the  settlements  with  James   and 
Abigail,  these   mortgages    were  foreclosed,  and   the 
properties  purchased  by  the   then  trustee,  at  an  ex- 
pense of  ^4,680.69  to  the  estate,  for  costs,  taxes,  etc., 
incurred  and  paid  before  the  present  trustee  was  ap- 
pointed.    This  sum  added  to  the   amount  originally 
invested  makes  the  whole  cost,  $52,680.69,  for  which 
there  is  to  show  $50,250,  the  difference  being  the  net 
loss  to  the  estate.     Hence,  counsel  are  in  error  in 
basing  any  arguments  upon  the  theory  that  there  has 
been  an  increase  of  the  fund. 

Tinder  all  these  circumstances,  the  difficult  question 
recurs  as  to  how  the  fund  in  hand  shall  be  divided 
among  those  having  an  interest  in  it.  The  will  gives 
one  half  to  Mrs.  Kelemen,  and  the  other  half  in  equal 
shares  to  the  four  grandchildren,  fiut  one  of  them  has 
been  fully  paid  without  it,  and  another  has  only  a 
partial  interest.  But  Mrs.  Kelemen  and  Charles  and 
Alice  only,  are  interested  exclusively  in  the  Sanford 
proceeds — which  is  $45,000.  If  it  were  divisible 
among  all,  according  to  the  will,  Mrs.  Kelemen  would 
take  as  her  half  $22,500  and  each  grandchild  one 
quarter,  or  $5,625,  but  as  two  have,  as  stated,  been 
paid,  it  must  be  divided  also  among  the  three,  regarding 
the  rule  fixed  by  the  will.  The  two  shares  thus  paid 
amount  together  to  $11,250.  Of  this  sum  Mrs.  Kele- 
"len  will  take  $7,500 — ^making  the  whole  amount  of 
W  share  $30,000,  and  Charles  and  Agnes  will  each 
take  $1,875— making  the  share  of   each   $7,500— 
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together  $15,000.  As  to  the  Marline  investment, 
James'  share  alone  has  been  paid,  and  the  division 
among  those  entitled  will  give  Mrs.  Kelemen  her  half, 
$2,625,  increased  by  her  share  of  James'  one  eighth 
(say,  $656.05)  $375.05,  making  it  $3,000.00— while 
each  of  the  three  shares  of  Abigail,  Cljarles  and 
Agnes  ($656.25)  will  be  increased  $93.75,  making 
each  of  their  shares  $750. 

The  statement  for  distribution    will,    therefore,    stand  thus : 
Mrs.  Kelemen,  share  account  Sanford  $30,000 

"  "  Martine  3,000 


Abigail,  share  Martine 

Charles,     "      Sanford 

*'      Martine 

Agnes,      *'      Sanford 
"       Martine 


$33,000 

750 

87,500 

750 

$8,250 

17,500 

750 

$8,250 

$50,250 

Subject,  of  course,  to  commissions,  expenses,  etc. 

It  may  be  proper  to  remark  that  the  various  trust- 
ees very  properly  never  separated  the  funds  into 
shares  and  made  investments  for  each  beneficiary, 
but  invested  for  all.  T  am  not  informed  as  to  whether 
Mrs.  Kelemen  has  issue  to  take  the  remainder  after 
her  life  interest  is  ended,  or  whether  these  four 
grandchildren  will  probably  take  it,  nor  is  it  regarded  as 
of  much  moment.  No  reason  is  discovered  for  ffoinor 
into  any  calculation  as  to  what  portion  of  the  fund  to 
be  distributed  is  to  be  regarded,  as  capital,  and  what 
portion  income,  first,  because  there  is  no  sum  to  be 
considered  in  the  light  of  income,  and  no  question  as 
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between  a  life  beneficiary  and  remaindermen,  and 
second,  because  the  loss  or  gain,  occurred  on  loans 
made  by  the  trustees  in  the  course  of  administration, 
in  making  investments  and  not  by  the  decedent. 
The  case  of  Roosevelt  v.  Roosevelt  (5  Redf,j  264)  is, 
therefore,  not  in  point.  As  I  have  endeavored  to 
show,  there  was  a  loss  of  upwards  of  $2,000  growing 
out  of  these  investments,  and  that  can  only  be  appor- 
tioned by  according  to  each  a  proper  share  of  the 
fund  remaining.  If  Mrs.  Kelemen  has  issue  who 
are  remaindermen  as  to  her  share,  they  are  not 
before  me,  and  their  rights  could  not  be  affected  by 
awj  adjudication  here  made.  As  no  complaint  is 
fflade  as  to  the  conduct  of  any  trustee  in  the  matter, 
^  ^ould  not  seem  that  Mrs.  Kelemen  is  entitled 
to  any  interest  other  than  that  actually  earned.  Of 
course,  Abigail,  Charles  and  Agnes  are  also,  and  for  a 
like  cause,  deprived  of  such  interest  as  their  portions 
Diight  otherwise  have  earned. 

I  have  not  aimed  to  give  exact  figures,  for  a  decree, 
nor  to  go  into  detail  as  to  the  income  from,  and  ex- 
penses incurred  in  carrying,  the  Sanford  and  Martine 
properties.  A  ready  excuse  for  this  is  found  in  the 
fact  that  no  account  appears  to  have  been  filed. 
Those  are  matters  of  detail.  The  effort  has  been  to 
fix  some  proper  basis  for  the  distribution  of  the  fund 
remaining  on  hand.  As  to  other  matters,  counsel 
<^  be  heard  on  the  settlement  of  the  decree ;  and 
especially  on  any  matter  that  may  have  been  over- 
looked. 

Costs,  to  be  taxed,  are  allowed  to  all  parties,  out  of 
fte  fund. 

7oL,  V. — 6 
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Westchester  Coitnty.— Hon.  OWEN  T.  COFFIN, 

Surrogate. — July,  1887. 

Hawley  V,  Singer. 

Li  the  matter  of  the  judicial  settlement  of  the  account 
of  David  Hawley,  as  guardian^  under  the  will 
of  Isaac  M.  Singer,  deceased j  o/ Adam  M.  Singer. 

Certain  decrees  of  a  Surrogate's  court,  awarding  commissions  to  one  as 
testamentary  trustee  of  an  infant,  having  been  set  aside  on  appeal, 
•upon  the  ground  that  the  person  receiving  such  award  was  guardian 
and  not  a  trustee, — 

Beld^  that  the  court,  in  determining  the  amount  of  his  commissions  as 
guardian,  should  proceed  as  if  he  were  for  the  first  time  rendering  his 
account  in  that  capacity. 

Where  the  record  of  a  judgment  shows  that  the  same  could  have  been  ren- 
dered, without  deciding  a  particular  matter  afterwards  brought  in 
question  between  the  same  parties,  such  matter  will  not  be  considered 
as  having  been  finally  determined,  and  the  judgment  will  not  be 
deemed  quoad  hoCt  res  ac{judicata, 

A  judgment  of  the  Supreme  court,  rendered  in  an  action  brought  to  deter- 
mine whether  an  executor  was  bound  to  sell  corporate  stock,  in  the 
course  of  administration,  or  deliver  it  to  legatees, — under  the  provis- 
ions of  a  will  which  ordered  the  executor  not  to  sell  the  stock,  but  to 
deliver  a  certain  number  of  shares  to  each  legatee,— directed  that  the 
stock  should  pass  to  the  legatees  specifically  and  be  delivered  to  them 
in  specie. — 

ffeldy  that  this  was  not  an  adjudication  that  the  bequests  of  stock  were 
specific,  in  such  a  sense  as  to  deprive  the  executor  of  commissions  up- 
on the  value  thereof. 

The  amount  of  commissions  of  a  general  guardian  of  an  infant's,  property, 
under  Code  Civ.  Pro.,  §  2736— determined. 

The  Court  of  Appeals  reversed  the  decision  of  this 
ease,  reported  in  3  Dem.y  589,  on  the  ground  that  the 
Surrogate  erroneously  refused  to  allow  the  contestant 
to  introduce  evidence  tending  to  show  that  the  ac- 
counting party  had  been  guilty  of  fraud  in  obtaining 
some  prior  decrees  in  the  same  matter ;  and  the  same 
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court  set  aside  those  decrees,  on  the  ground  that  the 
Surrogate  lacked  jurisdiction  to  make  them,  for  the 
reason  that  Mr.  Hawley  was  simply  guardian,  and 
not  trustee ;  and  the  whole  matter  was  sent  back  to 
the  Surrogate,  to  determine  what  commissions,  if  any, 
should  be  allowed  to  him  as  guardian. 

Calvin  Frost, /or  guardian. 
C.  E.  Tracy, /or  contestant 

The  Surrogate. — ^The  clause  in  the  will,  which  has 
given  rise  to  this  controversy,  appoints  the  executors, 
guardians  and  trustees  of  the  estates  of  the  minor  leg- 
atees, which  are  given  to  them  for  their  sole  and  sep- 
arate use,  benefit  and  behoof,  to  continue  such  until 
they  became  of  age.     The  intention  of  the  testator 
was,  doubtless,  to  appoint  them  guardians  of  the  per- 
sons, and  trustees  of  the  estates  of  the  minors.     The 
court  of  last  resort  has  seen  fit  to  ignore,  or  disregard 
the  words  "  trustees  of  the  estate,"  and  to  treat  Mr. 
Hawley,  the  only  acting  executor,  as  guardian  only. 
It  is  needless  to  speculate  in  regard  to  what  conclusion 
that  court  might  have  reached,  had  it  determined  to 
disregard  the  word  "  guardian  "  instead,  and  thus  leave 
him  "  trustee  of  the  estate  "  (see  Ward  v.  Ward,  6  i\r. 
r.  State  Bep.,  798).     When  the  case  was  formerly 
before  me,  it  does  not  appear  that  any  question  was 
raised  as  to  his  being  a  truste'te,  and  he  was  treated  as 
such  by  both  parties. 

The  only  material  questions  to  be  considered  here 
are  those  relating  to  the  right  to,  and  the  amount  of, 
the  commissions  to  which  Mr.  Hawley,  as  guardian  is 
entitled.     The  prior  decrees,  in  which  he  was  allowed 


84      CASES  IN  THE  SURROGATES'  COURTS. 

HAWLET  V.   SINGER. 

commissions  as  trustee,  having  been  set  aside,  we  are 
to  proceed  simply  as  if  he  were,  for  the  first  time, 
rendering  an  account  in  the  capacity  fixed  upon  him. 

The  will  of  Isaac  M.  Singer,  deceased,  under  which 
he  was  acting,  was  admitted  to  probate  previously  to 
1877,  and  long  before  chapter  18  of  the  Code  of  Civil 
Procedure  took  effect.  Until  the  act  of  1877  (chap. 
206,  §  4),  letters  of  guardianship  were  not  issued  to  a 
testamentary  guardian,  and  no  such  letters  were  ever 
issued  to  Mr.  Hawley.  It  is  needless  to  inquire  wheth- 
er §  2738  is  made  applicable  to  an  accounting  of  this 
character  by  §  2850,  as,  by  an  amendment  of  the  lat- 
ter section,  made  by  chapter  143  of  the  Laws  of  1887, 
the  former  section  has  ceased  to  give  rise  to  any  such 
inquiry.  But  §  2736  still  stands,  and  will  be  applied 
to  such  an  accounting,  in  a  proper  case. 

Here  he  should  be  allowed  the  same  commissions  as 
an  executor  or  administrator,  as  provided  by  §  2850 
and  the  amendment  thereof  by  chapter  400  of  the 
Laws  of  1882.  Aside  from  the  fact  that,  when  the 
executor  rendered  his  account  in  1877,  the  decree  dis- 
charged him  as  such,  and  directed  him  to  hold  the 
fund  for  the  future,  as  guardian  and  trustee,  he  will 
now  be  entitled  to  full  commissions  on  the  final  ac- 
counting, as  such  guardian,  on  all  moneys  received 
and  paid  out.  And  here  arises  the  subordinate  ques- 
tion as  to  whether  he  is  entitled  to  commissions  on  the 
shares  of  stock  in  the  Singer  Manufacturing  Company. 
In  the  opinion  delivered  by  me  (3  Dem.,  589),  it  was 
held  that  he  was  entitled  to  commissions  on  that  stock* 
as  it  was  not  a  specific  bequest.  This  was  expressly 
approved  by  the  Court  of  Appeals ;  but  counsel  for 
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the  contestant  has  introduced  a  copy  of  a  judgment 
record  of  the  Supreme  court,  entered  in  1879,  in 
which  Mr.  Hawley  Was  plaintiff  and  Margaret  A. 
Mathews  and  seven  other  legatees  of  Singer,  includ- 
ing this  contestant,  were  defendants,  wherein  it  seems 
to  have  been  held  that  this  stock  "  should  pass  to  them 
specifically  and  be  delivered  to  them  in  specie,"  and 
the  counsel  claims  that  this  is  an  adjudication,  bind- 
ing upon  this  court,  to  the  effect  that  this  contestant's 
share:  of  that  stock  was  a  specific  bequest,  on  which, 
tWefore,  the  accountant  is  entitled  to  no  commissions. 
It  should  be  borne  in  mind  that  the  apparent  object 
of  that  action  was  to  determine  whether  the  execu- 
tor's duty  was  to  sell  and  convert  the  stock  into  mon- 
ey, in  the  due  course  of  administration,  or  whether, 
under  the  provisions  of  the  will,  he  must  retain  it, 
and  deliver  it,  in  the  proper  proportions,  to  the  lega- 
tees, when  they  respectively  became  entitled  thereto. 
The  subject  of  commissions  did  not  enter  into  the  case. 
The  will  directed  the  executor  not  to  sell  the  stock, 
hut  to  deliver  a  certain  number  of  shares  to  each. 
Thus  in  a  certain  sense  it  was  specifically  bequeathed, 
in  so  far  as  to  forbid  a  sale  by  the  executor,  but  not 
in  the  strict  sense  which  the  law  defines  as  necessary 
to  render  a  legacy  specific.  The  court  used  the 
phrase,  apparently,  in  a  dictionary,  rather  than  in  a 
legal  sense.  A  high  authority  has  held,  on  the  sub- 
ject of  a  former  adjudication,  that,  "if  the  record 
shows  that  the  verdict  or  other  adjudication  could  not 
have  been  had  without  deciding  the  particular  matter 
now  questioned,  it  will  be  considered  as  having  finally 
determined  it "  (Packet  Co.  v.  Sickles,  5  Wally  592). 
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The  converse  of  the  proposition  will  hold  equally  true, 
that,  if  it  could  have  been  had  without  deciding  the 
particular  matter  now  questioned,  it  will  not  be  so 
considered.  In  the  case  referred  to,  the  adjudication 
could  have  been  had  upon  the  single  fact,  that  the  ex- 
ecutor was  forbidden  to  sell  the  stock,  but  required  to 
deliver  it  to  the  legatees.  It  was  wholly  unnecessary  to 
determine  whether  the  legacies  were  specific  or  not. 
Had  it  been  so,  and  the  attention  of  the  able  jurist 
who  sat  in  the  case  been  called  to  the  question,  there 
can  be  little  doubt  entertained  that  he  would  have 
held  the  legacies  to  be  general  and  not  specific.  It 
is  claimed  on  behalf  of  the  accountant  that,  if  that 
decision  is  to  be  regarded  as  res  adjudicata  on  that 
subject,  it  must  be  given  its  full  effect,  and  thus  as 
establishing  the  fact  that  the  accountant  is  "  trustee 
of  the  estate "  of  the  contestant.  But  as  to  this,  I 
think  the  same  line  of  reasoning,  employed  in  show- 
ing that  it  cannot  be  regarded  as  determining  the  char- 
acter of  the  legacy,  will  lead  to  a  like  result ;  and  that 
it  should  not  be  considered  as  having  the  force  and 
effect  of  a  former  adjudication,  in  either  instance. 
The  guardian  is,  therefore,  entitled  to  commissions  on 
the  Singer  Manufacturing  Company  stock.  There  is 
some  question  as  to  the  value  of  the  shares  of  this 
stock.  It  is  in  evidence  that  there  have  been  a  few 
sales  at  $150  per  share.  It  is  also  shown  that  the 
stock  is  held  by  a  few  persons,  that  it  is  not  on  the 
market,  and  that  its  intrinsic  value  is,  at  least,  $200 
per  share.  A  few  sales  made  under  peculiar  circum- 
stances, and  not  in  what  is  known  as  "  open  market," 
can   hardly  be   considered   as   a   criterion   of  value. 
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Where  sales  frequently  occur,  as  in  case  of  stocks 
bonds,  etc.,  in  open  market  and  amid  competition,  the 
prices  given  or  received  will  fix  the  values  for  the 
purposes  of  courts  and  juries ;  and  so  of  farm  produce, 
lumber,  merchandise,  etc.,  but  an  occasional  private 
sale  cannot  be  allowed  that  effect.  The  value  of  this 
stock,  for  the  purpose  of  commissions,  is  fixed  at  the 
same  sum  per  share,  as  it  was  rated  at  when  they 
were  allowed  before  ;  which  is  believed  to  have  been 
$175. 

I  think  the  accounting  party  entitled  to  commis- 
sions on  the  value  of  the  government  bonds  at  the 
time  they  were  turned  over  to  the  contestant  He 
chose  to  take  them  instead  of  the  money  they  repre- 
sented at  the  time. 

There  is  no  reason  discovered  why  the  opinion  for- 
merly expressed  by  me,  in  relation  to  commissions 
being  allowed  on  funds  received  and  paid  out  by  Mr- 
Hawley  after  the  ward  became  of  age  and  before  the 
accounting,  should  be  deviated  from.  They  were  al- 
lowed then,  for  the  reasons  stated,  and  the  decision, 
in  that  respect,  has  not  been  disturbed. 

The  contestant  claims  that  he  should  be  allowed 
interest  on  the  sums  which  the  guardian,  wrongfully, 
as  the  Court  of  Appeals  holds,  was  allowed  on  the  void 
accountings.  This  seems,  from  the  authorities  cited 
by  his  learned  counsel,  to  be  largely,  if  not  entirely, 
a  matter  of  discretion.  Mr.  Hawley  has  acted  through- 
out in  good  faith.  The  question  as  to  commissions 
was,  in  an  informal  way,  and  without  that  active  op- 
position calculated  to  stimulate  careful  investigation, 
submitted  to  the  court.     Conceding  that  they  were  al- 
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lowed  by  the  court,  when,  in  the  light  of  the  recent 
decision,  they  should  not  have  been,  that  fact  furnishes 
no  sufficient  reason  why  he  should  be  punished,  in  this 
way,  for  no  fault  of  his. 

A  decree,  in  accordance  with  these  views,  should 
be  entered.  Costs  are  allowed  to  both  parties,  out  of 
the  fund. 


>»^» 


Kings  County.— Hon.  ABRAHAM  LOTT,  Surro- 
gate.—July,  1886. 

Matter  op  Cornell. 

In  the  matter  of  the  estate  of  Catharine  Cornell, 

deceased. 

The  word  "  issae,"  when  used  in  a  will,  as  designating  substituted  bene- 
ficiaries, with  naught  in  the  context  to  restrict  its  meaning,  extends  to 
remote  descendants  of  the  ancestors  indicated,  and  is  not  confined  to 
their  children. 

Construction  of  decedent's  will,  upon  the  judicial 
settlement  of  the  account  of  the  executor  thereof. 

The  sole  dispositive  clause  in  the  will  was  as  fol- 
lows :  "  I  give,  devise  and  bequeath  all  my  estate, 
real  and  personal,  unto  my  brothers  who  shall  survive 
me,  and  to  the  issue  of  such  of  my  brothers  as  have 
heretofore  died  or  may  hereafter  die,  each  brother  to 
take  one  share,  and  the  issue  of  each  deceased 
brother  one  share,  and  to  their  heirs,  executors,  ad- 
ministrators or  assigns  forever." 

At  the  time  of  the  execution  of  her  will,  decedent 
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had  (1)  brothers,  and  (2)  nephews  and  nieces,  chil- 
dren of  deceased  brothers.  She  left,  her  surviving, 
(1)  brothers,  (2)  nephews  and  nieces,  children  of 
deceased  brothers,  and  (3)  grandnieces  and  grand- 
nephews,  offspring  of  deceased  children  of  deceased 
brothers.  The  question  was  whether  the  more 
remote  issue  took  under  the  will.  ^' 

J.  W.  Osborne, /or  executor : 

Contended  that  "  issue  "  meant  "  children  " ;  and 
cited  Palmer  v.  Horn  (84  N.  T.,  516) ;  Murray  v. 
Bronson  (1  Dem.,  217);  Taft  v.  Taft  (3  id,,  86); 
Kirk  V.  Cashman  (3  id,,  243). 

Peabody,  Baker  &  Peabody, /or  ffrand  nieces  and  grand  nephevos: 

Cited  Murray  V.  Bronson  (I  i)em.,  217) ;  Scott  v. 
Guernsey  (48  N.  F.,  106) ;  Lynes  v.  Townsend  (33 
wi.,  218);  Low  v.  Harmony  (72  id.,  408);  Rowe  v. 
Underbill  (4  Hun,  130) ;  Matter  of  Brown  (95  N.  Y., 
295). 

Jas.  H.  Gilbert,  and  Samuel  D.  Osborne,  for  grandnieces  and 
grandnephews. 

The  Surrogate. — The  words,  "  I  give,  devise  and 
bequeath  all  my  estate,  real  and  personal,  unto  my 
brothers  who  shall  survive  me,  and  to  the  issue 
of  such  of  my  brothers  as  have  heretofore  died  or 
may  hereafter  die,''  without  anything  restricting  the 
meaning  of  the  word  "  issue,"  should,  I  think,  be  held 
to  include  the  descendants  of  a  deceased  brother. 

It  is  not  reasonable  to  impute  to  the  testatrix  an 
intention  to  exclude  wholly  from  the  inheritance  the 
descendants   of   either   of   her  brothers   (Matter   of 
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Brown,  93  N.  T.y  295),  and  I  think,  therefore,  that 
it  is  a  true  construction  of  the  will,  and  that  it  was 
the  intention  of  the  testatrix  that  her  estate  should 
be  distributed,  per  stirpes,  among  her  brothers  and 
the  descendants  of  deceased  brothera. 


Kings  County.— Hon.  ABRAHAM  LOTT,  Surro- 
gate.— ^December,  1886. 

Matter  of  Smfth. 

In  the  matter  of  the  estate  of  John  W.   Smith,  de- 

'  ceased. 

Under  L.  1885,  cli.  483,  imposing  a  tax  upon  property  passing  by  will,  in- 
testacy, or  transfer  talcing  effect  after  the  death  of  the  transferor,  to  a 
person  other  than  **  father,  mother,  husband,  wife,  children,  brother 
and  sister  and  lineal  descendants  born  in  lawful  wedlock,"  etc.,  the 
exemption  of  descendants  extends  only  to  those  who  occupy  that  rela- 
tion towards  the  testator,  intestate,  or  person  making  the  transfer 
described. 

The  design  of  the  proviso,  in  the  first  section  of  that  act,  "  that  an  estate 
which  may  be  valued  at  a  less  sum  than  five  hundred  dollars  shall  not 
be  subject  to  said  tax  or  duty,"  is  to  exempt  small  legacips,  etc.,  from 
the  imposition,— the  estate  specified  being  that  of  the  taker,  and  not 
that  of  the  testator,  intestate,  or  transferor. 

Application  by  George  B.  Abbott,  public  admin- 
istrator of  Kings  county,  for  the  judicial  settlement 
of  hi3  account  as  administrator  of  the  estate  of  John 
W.  Smith,  deceased. 

Charles  M.  Otis,  for  public  adtninistrator, 
William  B.  Davenport,  general  guardian,  in  person. 
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The  Surrogate. — The  tax  is  imposed  upon  all  tak- 
ing, except  "  father,  mother,  husband,  wife,  children, 
brother  and  sister,  and  lineal  descendants  born  in  law- 
ful wedlock,  and  the  wife  or  widow  of  a  son,  and  the 
husband  of  a  daughter,  and  the  societies,  corporations 
and  institutions  now  exempted  by  law  from  taxation. 
Provided,  that  an  estate  which  may  be  valued  at  a  less 
8um  than  five  hundred  dollars  shall  not  be  subject  to 
said  tax  or  duty." 

Two  questions  are  submitted  regarding  the  con- 
struction of  this:-  (1)  Are  the  words  "lineal  descend- 
ants "  restricted  to  descendants  of  the  ancestor  ?  (2) 
Does  the  word  "  estate,"  in  the  exemption  clause,  re- 
fer to  the  entire  estate  left  by  the  ancestor,  or  to  the 
share  coming  to  the  person,  society  or  corporation  lia- 
ble to  taxation  ? 

In  answer  to  the  first  question,  it  is  submitted  that 

the  words  "  lineal  descendants  "  are  restricted  to  those 

of  the  ancestor ;  the  section  refers  to  the  relation  of 

all  the  persons  named  to  the  ancestor.     It  is  not  at 

all  ambiguous.     But  if  more  were  wanted,  the  same 

words  are  used  again  in  the  second  section  of  the  act, 

and  provision  is  made  for  the  taxation  of  a  remainder 

when  left  "  to  a  collateral  heir  of  the  decedent,  or  to 

a  stranger  in  blood."     This,  I  think,  is  decisive  as  to 

the  proper  construction  being  as  here  claimed. 

As  to  the  second  question,  I  think  it  evidently  re- 
fers to  the  "  estate  "  given  the  person  liable  to  taxa- 
tion, and  for  the  following  reasons :    (1)  It  could  not 
concern  the  legislature  what  the  extent  of  the  dece- 
dent's estate  amounted  to.     If  he  had  a  million,  and 
gave  to  persons  deemed  by  him  worthy  (but  not  of 
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the  exempt  class)  $100,  each,  no  possible  reason  could 
exist  for  taxing  those  legatees  because  he  had  given 
Fo  much  more  to  persons  who  were  not  liable  to  taxa- 
tion. (2)  The  provisions  of  the  second  section  show 
that  the  legislature  intended  only  to  value  a  remain- 
der going  to  those  not  exempt.  The  solution  of  the 
second  question  is  not  quite  so  clear  as  it  might  be, 
but  still  1  think  it  accords  with  the  intention  of  the 
legislature,  and  I  think  the  amount  of  the  tax  also 
shows  that  it  was  not  intended  to  be  placed  on  small 
legacies. 


Kings  County.— Hon.  ABRAHAM  LOTT,  Surro- 
gate.— March,  1887. 

Matter  of  Robertson. 

In  the  matter  of  the  estate  q/"  Robert  A.  Robertson, 

deceased. 

In  appraisals  made  under  L.  1885,  ch.  483,  entitled  "an  act  to  tax  gifts, 
legacies  and  collateral  inheritances  in  certain  cases,"  the  value  of  a 
life  estate  is  to  be  ascertained  by  reference  to  the  tables  of  mortality 
adopted  by  the  General  Rules  of  Practice. 

Objection  taken  by  Elizabeth  A.  Marshall,  a  stran- 
ger in  blood  to  decedent,  and  a  life  beneficiary  under 
his  will,  to  the  appraisal  of  her  interest,  made  for  the 
purpose  of  taxation  under  L.  1885,  ch.  483. 

Smith,  Woodward  &  Buckley,  for  executors. 
FiSHEB  &  VoLTZ, /or  life  legatee. 
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The  Surrogate. — ^The  appraiser  has  computed  the 
value  of  the  life  estate  in  this  case  according  to  the 
rules  of  the  Supreme  court.  It  is  claimed  this  is  in- 
equitable here,  because  the  physical  condition  of  the 
legatee  makes  it  unlikely  she  will  live  the  period  the 
annuity  table  states  as  the  probable  duration  of  her 
life,  1  think  it  was  intended  that,  under  the  collat- 
eral inheritance  act,  estates  for  life  should  be  valued 
according  to  the  rules  of  the  Supreme  court.  The 
Court  of  Appeals  has  sustained  the  use  of  the  North- 
ampton tables  to  show  the  probable  duration  of  life, 
in  an  action  for  damages  (Sauter  v.  N.  Y.  C.  R.  R. 
Co.,  36  N.  Y.,  50). 

The  appraisal  is  afl&rmed. 


KiKGs  County.— Hon.  ABRAHAM  LOTT,  Surro- 
gate.— April,  1887. 

Matter  of  Enston.* 

h  the  matter  of  compelling  payment  of  the  amount 
of  tax  upon  the  property  given  hy  the  will  of 
Hannah  Enston,  deceased^  to  collateral  rela- 
tiveSf  etc, 

Property  within  the  State,  passing  by  the"  will  of  one  who  died  a  res- 
ident of  another  State,  to  persons  not  within  the  classes  exempted  by 
L<  1885,  ch.  483,  entitled  *' An  act  to  tax  gifts,  legacies  and  inheri- 
^ces  in  certain  cases,"  is  subject  to  the  tax  thereby  imposed. 

•  Affirmed  at  Brooklyn  Gen.  Term,  July,  1887. 


94      CASES  IN  THE  SURROGATES'  COURTS. 

MATTER  OF  ENSTOK. 

The  petition  of  James  W.  Ridgway,  as  district  at- 
torney of  Kings  county,  set  forth  that,  by  order  of 
the  Surrogate  of  Kings  county,  dated  March  26th, 
1887,  William  Murray  was  appointed  appraiser,  to 
appraise  the  property  within  this  State,  of  decedent, 
a  resident  of  the  State  of  Pennsylvania,  who  departed 
this  life  m  the  State  of  South  Carolina,  October  26tb, 
1886,  and  whose  will  was  admitted  to  probate  at  a 
Surrogate's  court  of  Kings  county,  on  November  4th, 
1886 ;  that  said  appraisement  was  directed  for  the 
purpose  of  fixing  the  amount  of  tax  to  which  her  estate 
was  subject  by  virtue  of  chapter  483  of  the  laws  of 
1885;  that  on  April  4th,  1887,  the  said  appraiser 
rendered  his  report  of  that  date,  and  filed  the  same 
in  the  office  of  said  Surrogate,  from  which  it  appeared 
that,  after  due  notice  to  Joel  W.  Sherwood  and  Rob- 
ert J.  Miller,  the  executors  of  the  will,  he  had  duly 
made  the  appraisement  directed,  and  fixed  the 
amount  of  tax  at  $42,177.05 ;  that  the  executors  had 
refused  to  pay  the  tax  and  it  remained  unpaid,  not- 
withstanding that  abundant  funds  were  in  their  hands 
applicable  to  the  payment  thereof,  and  the  county 
treasurer  of  Kings  county  had  notified  petitioner  in 
writing  that  the  tax  remained  unpaid,  and  petitioner 
had  probable  cause  to  believe  that  the  same  was  due 
and  unpaid ;  and  prayed  for  a  citation  directed  to  the 
executors,  commanding  them  to  show  cause  why  the 
tax  should  not  be  paid. 

A  citation  was  issued  accordingly,  and,  after  a 
hearing,  the  Surrogate  found  that  decedent  died 
October  26th,  1886,  at  Spartansburg,  South  Carolina; 
that  she  never   resided  or  had  her  domicil    in    the 
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State  of  New  York,  but,  at  the  time  of  her  death, 
resided  .and  had  her  domicil  in  Philadelphia,  in  the 
State  of  Pennsylvania ;  that  she  left  real  estate  sit- 
uated in  the  State  of  New  York  of  the  clear  market 
value  of  $125,575,  and  personal  property  consisting 
of  bonds  secured  by  mortgage  upon  real  estate  in  the 
State  of  New  York  of  the  clear  market  value  of 
$471,650,  and  promissory  notes  and  bonds  of  foreign 
municipal  corporations  and  stocks  and  bonds  of  other 
foreign  corporations  of  the  fair  market  value  of 
$246,316.11;  all  of  which  she  devised  and  bequeathed 
to  nephews  and  nieces  and  strangers  in  blood ;  that 
the  said  personal  securities  were  at  the  time  of  her 
death  within  the  State  of  New  York  ;  that  the  moneys 
invested  in  the  said  bonds  and  mortgages  had  been 
sent  into  this  State  for  investment,  by  testatrix,  to  an 
agent  by  whom  they  were  thus  invested,  and  the 
securities  remained  in  this  State  for  collection. 

And  as  conclusions  of  law,  that  the  tax  provided  for 

by  chapter  4  83  of  the  laws  of  1885  upon  the  succession 

of  said  real  and  personal  property,  amounting  to  five 

per  cent,  of  the  value  thereof,  to  wit,  $42,177.05, 

w^as  due  from  the  executors  of  the  will  of  Hannah 

Enston  to  the  State  of  New  York  and  payable  to  the 

county  treasurer  of  Kings  county;  that  there  should 

be  judgment  directing  said  executors  to  pay  the  same 

and  directing  that  they  be  allowed  a  deduction  of 

five  per  cent,  in  case  they  should  pay  the  same  on  or 

Wore  April  26th,  1887. 

And  the  Surrogate  ordered  judgment  accordingly, 

^itb  $70  costs  and  $200  additional  allowance,  to  be 
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paid  to  the  district  attorney  by  the  executors  out  of 
the  assets  of  the  estate. 

James  W.  Ridowat,  district  attorney,  and  John  F.  Clabk,  for  the 

people, 

Kennard  Buxton,  and  Josiah  T.  Mark  an, /or  executors. 

The  Surrogate. — The  tax  sought  to  be  recovered 
in  this  matter  is  upon  property  within  this  State  pass- 
ing by  will,  and  therefore  is  within  the  terms  of  the 
act,  chapter  483,  laws  of  1885. 

While  the  grammar  of  section  one  of  that  act  is 
questionable,  yet  I  think  the  meaning  of  the  law  is 
not  doubtful.  If  it  was,  then  in  view  of  the  policy 
of  encouraging  the  migration  of  foreign  capital  into 
this  State  (William  v.  Board  of  Supervisors,  78  iV.  T"., 
565),  and  because  taxation  may  be  imposed  here  and 
in  Pennsylvania  upon  the  same  property,  the  act  in 
question  might  by  construction  be  limited  to  embrace 
only  the  property  of  residents  of  this  State  passing  by 
will  or  the  intestate  laws  of  this  State;  but  where 
acts  of  this  character  have  been  restricted  by  con- 
struction, the  courts  have  proceeded  upon  the  ground 
that  the  legislature  had  not  suflSciently  expressed  its 
intention  to  depart  from  theretofore  well  settled  rules 
as  to  taxation  (Thompson  v.  Advocate  General,  12  CL 
<fe  Fin. J  1 ;  Wallace  v.  Attorney,  L.  J?.,  1  C%.,  1 ;  U. 
S.  V.  Hunnewell,  13  Fed.  Rep,,  617). 

I  think  it  was  intended  to  subject  to  taxation  all 
property  within  this  State  passing  by  will  (to  other 
than  certain  excepted  persons)  without  regard  to 
the  residence  of  the  ancestor,  and  the  provisions  of 
sections  eleven  and  fifteen  of  the  act  in  question  sup- 
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port  this  construction.  It  is  conceded  for  the  execu- 
tors that  property  passing  by  grant  to  take  effect  at 
the  grantor's  death  is  subject  to  the  tax,  without 
reference  to  the  residence  of  the  grantor,  and  that 
the  tax  on  property  so  transferred  was  designed  to  pre- 
vent an  evasion  of  the  tax  by  resort  to  such  convey- 
ance. It  would  follow,  if  the  construction  contended 
for  by  the  executors  was  allowed,  that  property  of  a 
non-resident  passing  by  will  would  be  free  of  tax, 
while  property  passing  by  grant  from  a  non-resident, 
to  tiike  effect  in  possession  at  the  death  of  the  grantor, 
would  be  liable  to  taxation. 

I  am  of  the  opinion  that  both  real  and  personal 
property  within  this  State  passing  by  the  will  of  the 
testatrix  is  subject  to  the  tax. 


■<*•»» 


Madison  County.— Hon.  A.  D.  KENNEDY,  Surro- 
gate.— November,  1886. 

Cook  v.  Woodard. 

In  the  matter  of  the  estate  0/ Reuben  P.  Wilcox,  de- 
ceased. 

i>pon  a  distribution  of  the  proceeds  of  a  disposition  of  a  decedent's  real  prop- 
erty, made  as  prescribed  in  Code  Civ.  Pro.,  ch.  IS,  tit.  .5,  **  debts  not 
yet  due"  at  the  time  of  entry  of  the  first  decree  are  entitled,  under  id.* 
§  2793,  snbd,  7,  to  equality  In  payment  with  those  established  by  and 
wcited  in  such  decree. 

•*^*  executor  or  administrator  cannot  be  allowed,  out  of  such  proceeds,  his 
^^penses,  incurred  in  defending  an  action  brought  ajrainst  him  by  a 
creditor  of  the  decedent,  the  provisions  of  Code  Civ.  Pro.,  §  279:3, 

Vol.  v. — 7 
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subd.  5,  being  only  intended  to  cover  payments  made  by  the  executor 
or  administrator  on  account  of  debts  of  the  decedent  and  funeral  ex- 
penses. 

Upon  the  judicial  settlement  of  the  account  of 
Orlando  Woodard,  as  executor  of  decedent's  will,  it 
appeared  that  the  personal  estate  had  been  nearly 
exhausted  in  expenses  of  administration,  and  that  the 
proceeds  of  a  sale  of  the  realty,  which  had  been  made 
under  the  statute,  were  sufficient  to  pay  only  a  small 
jDroportion  of  the  debts.  Questions  arose  as  to  the 
right  of  Rosina  Cook,  a  creditor  of  decedent,  to  share 
in  the  distribution  of  those  proceeds;  also  as  to  the 
executor  s  right  to  receive  thereout  the  amount  of 
certain  expenses  incurred  by  him  in  the  administra- 
tion ;  the  facts  as  to  which  appear  in  the  opinion. 

A.  y.  Sheldon, /or  executor. 

White  &  Underhiix,  for  Rosina  Cook. 

E.  H.  Lamb,  inpersorif  and  for  widow. 

The  Surrogate. — [After  deciding  other  matters] 
We  now  come  to  the  discussion  of  the  claim  of  Rosina 
Cook.  It  will  be  remembered  that  the  decedent  died 
the  28th  day  of  March,  1881,  and  his  will  was  ad- 
mitted to  probate  June  20th  of  that  year.  At  the 
time  of  his  death,  Mrs.  Cook,  of  St.  Johns,  Michigan, 
was  the  owner  and  holder  of  a  promissory  note 
against  him,  of  which  the  following  is  a  copy : 

^^$3100.  March  29,  1878. 

Six  years  after  date  I  promise  to  pay  to  the  order 
of  S.  B.  Daboll,  three  thousand  one  hundred  dollars 
for  the  value  received  with  use. 

R.  P.  Wilcox." 

Endorsed  "  S.  B.  Daboll." 
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The  executor  duly  published  a  notice  to  creditors, 
and  on  the  18th  day  of  March,  1882,  the  claim  in 
question  was  duly  presented  to  the  executor  and  the 
same  was  disputed  and  rejected  by  him,  and  the  re- 
jection was  accompanied  by  an  offer  to  refer  the  claim 
under  the  statute,  but  the  executor  having  refused  to 
waive  the  objection  that  the  note  was  not  yet  due, 
and  at  all  times  insisted  that  no  action  or  proceeding 
could  be  commenced  upon  the  same  until  it  became 
due,  a  reference  was  deferred  until  the  note  matured. 
On  December  29th,  1884,  the  claim  was  referred, 
under  the  statute,  to  three  referees. 

After  a  trial  upon  the  merits  the  referees  made  their 
report,  awarding  to  the  plaintiff  the  full  amount  of  her 
claim.  Their  report  was  duly  confirmed,  and  on  May 
17th,  1886,  judgment  was  duly  entered  thereon  for 

Damages J4861.30 

Costs •         •  .       406.58 


Judgment         ......         $5267.88 

The  petition  for  the  sale  of  the  decedent's  real 
estate  was  filed  on  May  22d,  1882.  The  petition 
refers  to  the  claim  in  question  as  having  been  pre- 
sented to  the  executor  and  rejected  by  him.  Mrs. 
Cook  was  duly  cited  in  this  proceeding,  but  did  not 
appear  and  made  no  effort  to  prove  her  claim  upon 
the  first  hearing. 

On  March  17th,  1883,  a  motion  was  made  before 
Surrogate  Chapman  to  open  the  decree  of  July  25th, 
1882,  for  the  purpose  of  allowing  Mrs.  Cook  to  prove 
her  claim  and  have  the  same  established  by  and  as 
of  the  date  of  said  decree.  The  Surrogate  denied 
this  motion  upon  the  ground  that  the  claim  was  not 
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then  due,  and  without  prejudice  to  its  renewal.  The 
motion  was  renewed  before  the  present  Surrogate  on 
July  22d,  1885,  and  was  denied  by  him  for  want  of 
jurisdiction,  more  than  one  year  having  elapsed  since 
the  entry  of  the  decree. 

Mrs.  Cook's  claim  has  been  duly  proved  and  estab- 
lished upon  the  hearing  for  distribution.  The  pro- 
ceeds of  the  sale  of  the  real  estate  are  not  more  than 
sufficient  to  pay  the  claims  established  upon  the  first 
hearing.  Upon  these  facts,  a  serious  question  arises 
as  to  the  status  of  Mrs.  Cook's  claim,  in  this  proceed- 
ing. Counsel  for  Mrs.  Cook  contends  that  she  is 
entitled  to  share  pro  rata  with  the  creditors  whose 
claims  were  established  upon  the  first  hearing,  and 
counsel  for  the  executor  urges  that  the  claims  estab- 
lished upon  the  first  hearing  are  entitled  to  payment 
in  full,  before  any  portion  of  the  proceeds  can  be 
applied  to  the  payment  of  the  claim  in  question. 

The  only  serious  question  in  the  cace  arises  from 
the  fact  that,  at  the  time  of  the  entry  of  the  first 
decree,  the  claim  in  question  was  not  yet  due.  The 
Code  of  Civil  Procedure  (§  2758)  provides:  "The 
decree  must  determine  and  specify  the  amount  of  each 
debt  established  as  a  valid  and  subsisting  debt  against 
the  decedent's  estate,  etc.; "  and  a  "  debt"  is  defined 
by  the  Code  of  Civil  Procedure"  (§  2514,  subd.  3)  as 
follows :  "  The  word  '  debts '  includes  any  claim  or 
demand  upon  which  a  judgment  for  a  sum  of  money 
or  directing  the  payment  of  money  could  be  recov- 
ered in  an  action ;  and  the  word  creditor  includes  any 
person  having  such  a  claim  or  demand."  In  several 
places  in  chapter  18,  claims  which  have  not  matured 
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are  referred  to.  not  as  *^ debts"  but  always  as  "debts 
not  yet  due." 

Mrs.  Cook's  claim  was  not  due  at  the  date  of  the 
first  decree ;  she  could  not  at  that  time  be  said  to  have 
a  "valid  and  subsisting  debt  against  tho  decedent's 
estate";  she  could  not  then  Jiave  instituted  pioceed- 
ings  for  the  sale  of  the  real  estate ;  she  could  not 
have  established  her  claim  upon  the  first  hearing. 
There  is  no  provision  anywhere  in  title  5  of  chapter 
18,  for  the  proof  of  a  debt  not  yet  due,  upon  the  first 
hearing,  and  *Mrs.  Cook,  for  that  reason,  was  not 
bound  to  present  her  claim  at  that  time,  and  laches 
cannot  be  attributed  to  her  on  account  of  her  failure 
fio  to  do.  In  this  view  of  the  case,  the  motions  to 
open  the  decree  should  have  been  denied  upon  the 
merits,  as  unnecessary  and  superfluous. 

Under  the  Revised  Statutes  (§§  37,  38,  39,  43,  71, 
and  73)  claims  proven  upon  the  second  hearing  stood 
upon  an  equal  footing  with  those  established  by  the 
first  decree,  and  there  was  no  preference  or  priority 
of  payment,  as  between  debts  of  the  same  class.  But 
by  the  Code  of  Civil  Procedure  a  radical  change  was 
introduced,  and  under  the  present  law  there  can  be 
no  doubt  that  those  claims  which  were  established  by 
the  first  decree  are  entitled  to  priority  of  payment 
over  those  proved  upon  the  hearing  for  distribution, 
unless  there  exists  a  single  exception,  in  favor  of  a 
"  debt  not  yet  due." 

The  serious  question  in  this  case,  therefore,  arises 
^pon  the  construction  of  subd.  7  of  §  2793  of  the 
Code  of  Civil  Procedure,  which  reads  as  follows : 

"  Out  of  the  remainder  of  the  money  must  be  paid. 
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in  full,  the  other  debts,  which  were  established  and 
recited  in  the  first  decree,  and  were  not  rejected  upon 
the  second  hearing ;  or  if  there  is  not  enough  for  that 
purpose,  they,  or  so  much  thereof  as  the  money  appli- 
cable thereto  will  pay,  must  be  paid  in  the  order  pre- 
scribed by  law  for  payment  of  a  decedent's  debts  by 
an  executor  or  administrator  out  of  the  personal 
assets,  without  giving  preference  to  rents,  or  to  a 
specialty  or  to  any  demand  on  account  of  an  action 
pending  thereupon ;  and  paying  debts  not  yet  due, 
upon  a  rebate  of  legal  interest." 

The  section  is  ambiguous  and  is  inartificiallj'^  drawn, 
and  at  the  first  glance  there  would  seem  to  be  doubt 
as  to  its  true  construction  and  meaning ;  but  upon  a 
careful  examination  of  the  section  in  connection  with 
the  revisers'  notes  and  the  former  statute,  we  are  con- 
vinced that  the  true  meaning  and  intent  will  be  better 
arrived  at  by  transposing  the  words  after  the  second 
semicolon  ("and  paying  debts*  not  yet  due,  etc.")  to 
a  position  immediately  after  the  words  "  second  hear- 
ing," before  the  first  semicolon,  thus  placing  debts 
not  yet  due  upon  the  same  footing  with  those  estab- 
lished by  the  first  decree.  This  is  the  only  construc- 
tion that  gives  the  subdivision  an  intelligible  meaning, 
and  the  last  clause  of  the  subdivision  would  be  utterly 
meaningless  under  any  other  construction  that  has 
been  suggested. 

K  the  legislature  had  intended  that  a  debt  not  yet 
due  should  be  postponed  to  one  which  was  due,  they 
would  have  provided  for  its  payment  in  subd.  8 ;  but 
it  appears  that  the  only  provision  anywhere  in  the 
whole  title  for  proving  or  for  paying  a  debt,  not  yet 
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due  is  contained  in  subd.  7,  and  provision  for  ios  pay- 
ment being  made  there,  and  there  only,  the  conclu- 
sion 'n  irresistible  that  it  is  to  be  paid  with  the  other 
debts  provided  for  in  that  subdivision.  We  believe  too 
that  this  construction  will  tend  to  do  substantial  jus- 
tice in  all  cases.  Under  the  construction  contended 
for  by  the  counsel  for  the  executor,  creditors  whose 
claims  are  not  due  at  the  death  of  a  decedent  will  be 
entirely  at  the  mercy  of  the  executors  or  administra- 
tors, who,  through  favoritism  or  from  enmity,  could 
so  institute  and  conduct  the  proceedings  as  to  un- 
justly and  unfairly  discriminate  between  creditors 
whose  claims  are  equally  just  and  equally  entitled  to 
payment. 

There  is  no  reason  why,  in  justness  and  fairness,  a 
claim  against  a  decedent's  estate,  which  is  due,  should 
^  preferred  to  another  which  is  not  due,  and  such  is 
not  the  policy  of  the  law.  This  is  emphatically  indi- 
cated by  the  provisions  of  the  Code  (§  2745),  with 
reference  to  the  payment  of  a  claim  not  yet  due 
^^pon  the  judicial  settlement  of  the  accounts  of  an 
executor  or  administrator.  Ample  provision  is  here 
niade  for  the  protection  of  a  creditor  whose  claim  is 
n<>t  due,  upon  the  same  basis  as  one  which  is  due,  and 
^tile  this  is  not  controlling  in  this  case,  yet  it  is  a 
strong  indication  that  the  legislature  regarded  the 
^^0  classes  of  claims  as  equally  entitled  to  payment. 

"6  are  strongly  re-inforced  in  our  opinion  by  the 
^otesof  the  revisers.  Section  38  of  the  R.  S.  pro- 
vided for  the  payment  of  all  the  decedent's  debts  in 
7"?  or,  in  case  of  a  deficiency  of  assets,  in  propor- 
"on  to  their  respective  amounts.    Section  39  provides 
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that  a  creditor  whose  debt  is  not  yet  due  shall  receive 
his  proportion  with  other  creditors  upon  a  rebate  of 
legal  interest,  substantially  the  same  as  the  last  clause 
of  subd.  7  of  §  2793. 

The  revisers  say :  "  Subdivision  7  has  been  taken 
from  §§  38,  39  and  73  of  the  R.  S.  without  material 
change,  except  by  the  addition  of  the  words  which 
connect  the  provision  with  subdivision  8,  and  by  the 
insertion  of  the  provision  with  reference  to  the  order 
of  payment  among  creditors."  From  this  language  the 
fair  inference  u  that  there  was  no  intention  to  change 
the  status  of  a  debt  not  yet  due. 

The  revisers  further  say  :  "  Subdivision  8  is  new. 
It  applies  to  creditors  who  come  in  after  a  sale  as  pro- 
vided in  §  2788.  The  regulation  which  it  introduces 
appears  to  rest  upon  plain  principles  of  justice,  especi- 
ally in  view  of  the  amendments  to  the  preceding  sec- 
tions, giving  to  any  creditor  the  right  to  institute 
original  procedings :  of  his  right  which  the  amend- 
ments preserve  to  come  in  at  any  time  before  decree 
when  proceedings  have  been  instituted  by  another 
creditor :  of  the  great  publicity  required  at  every 
step  before  the  decree :  and  of  the  embarrassments 
which  will  result  from  the  debts  subsequently  proved, 
if  there  is  any  deficiency.  Under  such  circumstances 
creditors  who  neglect  to  come  in  until  after  the 
decree  should  be  postponed  even  when  no  other  prop- 
erty remains,  to  those  who  have  been  diligent  to  prove 
their  debts  in  season,  and  have  perhaps  borne  the 
expense  and  labor  of  the  proceedings." 

None  of  this  reasoning  is  applicable  to  the  case 
before  us.     As  we  have  seen,  Mrs.  Cook  was  not,  at 
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the  date  of  the  first  decree  a  "  creditor  "  and  her  claim 
was  not  then  a  "  debt "  within  the  meaning  of  the  stat- 
ute, and  she  could  not  thus  have  established  it.  It  can- 
not, therefore,  be  said  that  she  was  guilty  of  laches  in 
not  then  attempting  to  establish  it.  After  a  trouble- 
some and  expensive  litigation,  she  has  had  the  justice 
of  her  claim  established  by  law ;  she  has  not  neglected 
any  proper  or  necessary  step  to  bring  her  claim  to  the 
attention  of  the  court;  and  now  for  the  first  time  she 
has  an  opportunity  to  prove  and  establish  it  in  this 
proceeding.  Every  consideration  of  justice  and  equi- 
ty, and  we  believe,  the  plain  language  and  direction 
of  the  statute  itself,  require  that  she  should  now  be 
placed  upon  an  equality  with  the  other  creditors. 
The  order  of  distribution  will  be  made  accordingly, 
and  the  claim  of  Rosina  Cook  (exclusive  of  costs)  be 
paid  pro  rata^  and  in  proportion  to  its  amount  with 
the  other  creditors. 

Upon  this  accounting,  we  are  asked  by  the  execu- 
tor, against  the  objection  of  Mrs.  Cook's  counsel,  to 
allow  out  of  the  proceeds  of  the  sale  of  the  real  estate, 
his  expenses  in  defending  the  suit  of  Mrs.  Cook 
amounting  to  about  $600.00,  as  well  as  her  costs  and 
disbursements  in  defending  the  Wilcox  action  for 
dower  and  an  accounting,  amounting  to  $822.30.  In 
addition  to  the  reasons  heretofore  stated  for  disallow- 

• 

ing  costs  in  the  Wilcox  case,  we  decline  to  do  so  for 
the  additional  reason  that  there  is  no  provision  of  law 
^hich  justifies  or  provides  for  their  payment  out  of 
this  fund.  Independent  of  any  question  as  to  the 
necessity  or  propriety  of  the  large  expenditure  of  the 
executor  in  litigations,  it  may  be  seriously  doubted 
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whether,  under  any  circumstances,  these  expenses  could 
be  charged  upon  the  real  estate,  or  provision  made 
for  their  payment  out  of  its  proceeds.  The  law 
makes  no  provision  for  the  sale  of  real  estate  to  pay 
costs  of  litigations  or  the  expenses  of  administration ; 
on  the  contrary,  it  provides  that  the  real  estate  of  a 
decedent  cannot  be  sold  by  the  executor  or  adminis- 
trator except  for  the  payment  of  his  debts  and  funeral 
expenses  (Code,  §  2749).  Even  where  a  judgment  is 
obtained  against  an  executor  upon  a  disputed  claim, 
the  costs  in  such  a  judgment  cannot  be  paid  from  the 
proceeds  of  the  real  estate  (§  2757).  In  short,  the 
policy  of  the  law  seems  to  be  to  carefully  guard 
against  the  payment,  from  the  proceeds  of  the  real 
estate,  of  any  claim  or  demand  except  a  debt  owing 
by  the  decedent  at  the  time  of  his  death,  his  necessary 
funeral  expenses,  and  the  actual  expense  of  the  pro- 
ceeding for  the  sale  of  the  real  estate.  Were  this  not 
so,  the  Code  would  not  have  restricted  the  claims  for 
which  land  must  be  sold  to  the  payment  of  the  dece- 
dent's debts  and  funeral  expenses,  but  would  have 
permitted  the  executor  or  administrator  to  sell  the 
lands  for  any  claims  which  he  might  have,  arising 
from  expenses  incurred  by  him  in  the  administration 
of  the  estate.  The  language  of  subd.  7  of  §  2793  is 
imperative  as  to  the  class  of  debts  which  may  be  paid 
under  its  provisions.  It  says :  "  out  of  the  rema,inder 
of  the  money,  must  be  paid  in  full,  the  other  debts, 
which  were  established  and  recited  in  the  first  decree, 
and  were  not  rejected  upon  the  second  hearing,"  thus 
devoting  the  fund  to  the  payment  of  certain  specific 
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debts  and  preventing  its  diversion  for  any  other  pur- 
pose whatever. 

It  would  be  a  useless  expense,  many  times,  for  a 
creditor  to  prove  his  claim  in  such  a  proceeding  if  the 
statute  did  not  afterwards  protect  his  debt  against  the 
claims  of  executors  for  expenses  incurred,  either  be- 
fore or  after  he  is  cited  to  establish  his  debt  in  court. 
The  decree  of  the  Surrogate  upon  the  first  hearing 
becomes  in  fact  a  lien  upon  the  proceeds  of  the  sale  of 
land,  and  thus  secures  payment  of  the  debts  establish- 
ed on  the  first  hearing,  if  suflftcient  for  that  purpose, 
against  any  contingency.  No  mortgage  or  judgment 
could  make  it  more  secure  than  this  decree  of  the 
court,  against  the  subsequent  acts  of  executors,  or 
against  those  creditors  who  neglected  to  establish 
their  debts  when  invited  by  the  court  to  do  so.  The 
law  has  wisely  appropriated  this  fund  to  the  payment 
of  those  debts  which  the  decedent  created  in  his  life- 
time, and  in  our  judgment  we  have  no  authority  to 
use  it  for  any  other  purpose.  Nor  is  it  any  hardship 
upon,  or  injustice  to  an  executor  thus  to  hold  the  law 
to  be,  for  before  he  prosecutes  or  defends  an  action, 
or  subjects  an  estate  to  any  expense  beyond  that  for 
which  the  law  has  made  provision,  he  has  ample  oppor- 
tunity to  ascertain  the  exact  amount  of  the  assets  of 
the  personal  estate,  and  then  to  determine  what  his 
course  shall  be.  In  plain  and  unmistakable  language, 
the  law  has  said  to  him  that  the  real  estate  of  a  dece- 
dent cannot  be  sold  for  any  other  purposes  than  those 
we  have  stated,  and  we  know  of  no  reason  why  he 
fihould  not  act  accordingly.  Had  all  the  expenses  which 
this  executor  has  incurred  in  his  litigations  existed  be- 
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fore  any  proceedings  were  taken  to  sell  the  land 
for  the  payment  of  debts,  he  would  then  have  been 
compelled  to  see  the  land  of  the  decedent  ordered  sold 
for  the  payment  of  debts  existing  at  the  death  of  Mr. 
Wilcox,  for  he  could  not  have  proved  his  claim  in  that 
proceeding,  nor  made  use  of  it  to  institute  measures 
for  the  sale  of  the  decedent's  land  to  procure  its  pay- 
ment, so  that,  at  no  stage  of  his  administration,  has 
it  been  in  the  power  of  the  court  to  aid  him  in  the  col- 
lection of  his  disbursements  in  the  litigations  in  which 
he  has  been  engaged  out  of  the  real  estate  or  its  pro- 
ceeds, and  his  application  to  be  repaid  in  this  manner 
for  this  class  of  expenses  must  therefore  be  denied. 
It  may  be  claimed  that,  under  the  provisions  of  subd. 
5  of  §  2793,  these  expenses  maybe  allowed  as  against 
the  real  estate,  but  in  our  opinion  this  provision  is 
only  intended  to  cover  payments  made  by  an  execu- 
tor or  administrator  on  account  of  debts  of  the  dece- 
dent and  funeral  expenses. 
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Allegany  County.— Hon.  C.  A.  FARNUM,  Stjr- 

KOGATE. — May,  1887. 

Matter  op  Potter. 

In  the  matter  of  the  estate  of  Clark  L.  Potter, 

deceased. 

Decedent,  at  the  time  of  his  death,  was  a  member  of  a  firm,  which  was 
then  insoWent  aud  indebted  to  L.  in  the  amoant  of  a  promissory  note. 
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whereon  the  latter  brought  action  against  the  administrators  and,  hav- 
ing shown  the  insolvency  of  the  surviving  partnere,  recovered  a  judg- 
ment in  the  ordinary  form,  with  a  direction  added,  that  the  same  ''be 
paid  and  collected  out  of  the  property  of  the  estate  of  ^'  decedent. 
The  jadgment  creditor,  upon  the  settlement  of  the  administrators' 
accoant,  claiming  title  to  equality,  in  respect  of  payment,  with  the 
individual  creditors, — 

Held,  that  the  judgment  did  not  purport  to  adjust  the  equities  of  the  vari- 
ous creditors,  but  simply  established  the  right  of  L.  to  payment  out  of 
decedent's  estate;  and  that  the  individual  creditors  should  fii*st  be  sat- 
isfied, and  thereafter  the  balance  of  assets  be  distributeil  among  the 
creditors  of  decedent's  firm,  including  L. 

Matter  of  Gray,  42  Hun,  411— distinguished. 

Marshalling  of  assets  upon  judicial  settlement  of 
account  of  administrators  of  decedent's  estate. 

RlJFcs  Scott,  for  adminiatrators. 

James  H.  Stevens,  for  Lucy  L.  Potter  and  Harriet  Wilbury  creditors. 

The  Surrogate. — Of  this  estate,  there  are  not 
sufficient  funds  to  pay  the  individual  debts  of  the  de- 
cedent. Here  there  are  two  classes  of  creditors, 
namely,  those  having  claims  against  Clark  L.  Potter 
alone,  and  those  against  the  firm  of  Potter  Brothers, 
of  which  firm  Clark  L.  Potter  was  a  partner  at  the  time 
of  iis  death.  The  claims  presented  and  proven,  which 
were  owing  by  the  firm  of  Potter  Brothers,  far  exceed 
the  others,  and  if  these  be  allowed  and  paid  from  the 
decedent's  estate,  the  individual  creditors  will  receive 
but  a  small  portion  of  their  due.  The  firm  of  Potter 
Brothers,  at  the  time  of  the  death  of  Clark  L.  Potter, 
was  insolvent. 

"It  is  a  settled  rule  of  equity,  that  in  marshalling 
the  assets  of  a  deceased  partner,  the  partnership  prop- 
erty is  to  be  first  applied  to  the  payment  of  partner- 
ship debts,  and  that  until  such  debts  are  all  paid,  no 
creditor  of  the  individual  partner  is  entitled  to  any 
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shaiie  in  the  assets  of  the  partnership.  Also  that  the 
separate  creditors  of  the  deceased  partner  are  entitled 
to  priority  over  the  creditors  of  the  partnership,  in  re- 
spect to  the  separate  estate  of  the  deceased  partner  " 
(Kirby  v.  Carpenter,  7  Barh.y  373,  378).  See,  also, 
Ganson  v.  Lathrop  (25  Barb.,  455 ) ;  Parsons  on  Part- 
nership, 448 ;  Story  on  Partnership,  §  363 ;  3  Kent, 
64,  65. 

Counsel  for  Lucy  L.  Potter  insists  that  her  claim,  for 
upwards  of  $2,300,  should  be  entitled  to  a  distributive 
share  of  this  estate,  upon  an  equality  with  those  hold- 
ing claims  against  Clark  L.  Potter,  individually.  An 
examination  of  the  judgment  roll,  in  the  action,  in  the 
Supreme  court,  of  Lucy  L.  Potter  against  these  ad- 
ministrators, shows  that  the  action  was  based  upon 
the  note  given  by  Potter  Brothers  October  31st,  1878 ; 
the  plaintiff  made  a  case  entitling  her  to  recover,  for 
she  was  unable  to  obtain  satisfaction  from  the  surviv- 
ing partners  composing  the  firm  of  Potter  Brothers. 
Her  claim  was  one  against  the  partnership,  and  should 
be  paid  from  partnership  funds  if  possible.  Failing  to 
obtain  payment  from  the  surviving  members  of  the 
firm,  she  became  entitled  to  have  her  claim  paid 
from  the  estate  of  the  decedent,  and  the  judgment 
obtained  gives  her  that  right,  yet  the  judgment  does 
not  put  her  claim  on  an  equality  with  those  having 
claims  against  Clark  L.  Potter  individually.  The  judg- 
ment is  the  ordinary  judgment  for  money,  with  the 
additional  clause  therein — "  and  it  is  further  decreed 
that  said  sum  be  paid  and  collected  out  of  the  property 
of  the  estate  of  said  Clark  L.  Potter,  deceased." 

This  judgment  does  not  purport  to  adjust  the  eqxii- 
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ties  of  the  various  creditors  of  the  estate  of  Clark  L. 
Potter,  but  simply  establishes  the  "right  of  Lucy  L. 
Potter  to  be  paid  the  amount  of  her  judgment  from 
the  estate  of  Clark  L.  Potter.  It  does  not  change  or 
seek  to  change  the  well  established  rule,  above  cited, 
that  the  separate  creditors  of  a  deceased  partner  are 
entitled  to  priority  over  the  creditors  of  the  partner- 
ship in  respect  to  the  separate  estate  of  the  deceased 
partner.  By  recovering  judgment  against  the  admin- 
istrators, the  nature  of  the  claim  is  not  changed. 
Counsel  cites  Matter  of  Gray  (42  Hun,  411 ;  rev'g  4 
Dent,,  515)  as  an  authority  requiring  the  judgment 
claim  of  Lucy  L.  Potter  to  be  paid^ro  rata  with  those 
holding  claims  against  Clark  L.  Potter,  individually. 
77]ere  is  a  marked  difference  in  the  two  cases :  In  the 
Gray  case,  the  referee  reported  that  all  of  a  certain 
claim  in  controversy  was  entitled  to  share  equally  in 
the  distribution  of  the  decedent's  estate  with  his  indi- 
vidual creditors,  and  judgment  was  duly  entered  in 
accordance  with  such  report.  The  General  Term  held 
that  such  judgment  was  binding  upon  the  Surrogate's 
court,  Justice  Pratt  dissenting.  In  the  case  at  bar, 
the  judgment  only  determines  that  Lucy  L.  Potter  has 
a  claim  against  the  estate  of  Clark  L.  Potter,  to  be 
paid  in  due  course  of  administration.  By  first  paying 
those  holding  claims  against  Clark  L.  Potter  individ- 
ually, and  thereafter  paying  the  judgment  claim,  we 
do  no  violence  to  the  judgment,  and  only  follow  the 
nile  settled  by  a  long  line  of  decisions. 

The  decree  to  be  entered  herein  will  provide  for 
the  payment  of  the  individual  creditors  of  Clark  L. 
Potter  in  full,  should  there  be  sufficient  assets,  and,  if 
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not  sufficient  assets,  that  they  be  paid  pro  rata; 
should  there  be  funds  after  the  payment  of  such 
claims,  the  balance  to  be  distributed  pro  rata  among 
the  firm  creditors  of  Potter  Brothers  who  have  proven 
their  claims  upon  this  accounting,  including  the  judg- 
ment claim  of  Lucy  L.  Potter. 


Chautauqua    County.— Hon.    DANIEL    SHERMAN, 

Surrogate. — April,  1887. 

Matter  of  Dorm  an. 

I?i  the  matter  of  the  ajopUcation  for  probate  of  a  paper 
propounded  as  the  will  of  Dearing  Dorman,  de- 
ceased. 


Decedent,  who  was  one  of  the  first  settlers  in  the  town  of  Sherman,  Chau- 
tauqua county,  with  the  aid  of  his  twelve  children  by  his  first  wife, 
cleared  up  and  paid  for  a  valuable  farm  of  359  acres.  Two  years 
after  her  death  ia  1S66,  and  when  of  the  age  of  71  years,  he  married 
his  second  wife,  by  whom  he  had  no  children,  and  to  whom,  by  his  will 
executed  in  1876,  he  gave  all  his  property.  He  died  in  1884,  aged  87 
yeare.  Soon  after  his  marriage  to  his  second  wife,  he  took  great  ap- 
parent dislike  to  his  children,  and,  during  several  years  before  making 
his  will  and  until  his  death,  he  habitually,  without  apparent  cause, 
denounced  them  as  robbers  and  thieves,  and  declared  that  not  one 
of  them  should  have  any  of  his  property;  at  such  times  manifesting 
great  excitement  and  refusing  to  be  reasoned  with  on  the  subject.  He 
was  naturally  of  a  nervous  temperament,  positive  in  his  opinions  and 
emphatic  in  his  manner  of  expressing  them;  on  other  subjects  than 
his  children,  his  manner  and  conversation  were  usually  mild  and  rea- 
sonable, and  in  matters  not  relating  to  them  he  was  rational  and  trans- 
acted business  with  good  judgment  and  discretion.  Upon  application 
for  probate  of  his  will, — 

Held^  that  the  decedent,  at  the  time  of  making  the  same  was  a  mouoma- 
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niac,  acting  under  the  insane  delusion  that  his  children  were  his  ene- 
mies conspiring  to  rob  him  of  his  properly,  leatiing  him  to  disown 
them  as  bis  children,  and  to  disiiihef-it  them  from  any  share  in  his 
property  wliich  they  had  assisted  him  in  accumulating  ;  and,  such 
tendency  and  delusion  having  been  aggravated  by  the  undue  influence 
of  the  beneficiary,  that  the  application  should  be  denied. 

Application  for  probate  of  will.  The  facts  are  stat- 
ed in  the  opinion. 

H.  C.  Kingsbury, /or  proponent 
JoH5  S.  Lambkrt,  for  contealants. 

The  Surrogate. — Bearing  Dorman  died  Nov.  29th, 
1884,  aged  87  years,  leaving  him  surviving  Mary  E. 
Dorman,  widow  by  his  second  marriage,  six  sons,  five 
daughters  and  two  minor  grandchildren  of  his  young- 
est deceased  son,  being  his  heirs  at  law  by  his  first 
wife  who  died  intestate  in  1866.  He  had  no  children 
^y  his  second  wife.  Mr.  Dorman  was  one  of  the  pio- 
neer settlers  of  the  town  of  Sherman,  and  was  an 
industrious,  frugal  and  prosperous  farmer.  He  pur- 
chased, cleared  and  paid  for  a  farm  of  359  acres  which, 
*'^t  the  decease  of  his  first  wife,  with  whom  he  had 
'ived  happil}^,  was  well  stocked  with  cows  and  other 
cattle.  His  sons  had  assisted  him  in  clearing  up  the 
farm,  and  his  daughters  in  the  household  work. 

Soon  after  his  marriage  in  1808,  to  his  second  wife, 
whose  maiden  name  was  Mary  E.  Horton,  the  deceas- 
ed gave  to  his  son  Albert,  who  had  married  her  sister, 
«'^u  improved  and  valuable  farm  of  IIG  acres  in  Sher- 
n^an,  reserving  the  right  to  cut  his  fuel  thereon  dur- 
^^^glife.  This  was  the  only  advancement  he  made  to 
any  of  his  children. 

Nearly  eight  years  previously  to  his  death,  and 
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when  of  the  age  of  79  years,  he  made  his  alleged  will, 
offered  for  probate,  dated  October  30th,  1876,  by 
which  he  devised  all  his  estate,  real  and  personal,  of 
the  value  of  about  $7,000,  to  his  wife,  Mary  E.  Dor- 
man,  by  his  second  marriage,  and  appointed  her  ex- 
ecutrix. 

His  youngest  daughter,  Adelaine,  a  girl  in  poor 
health  and  without  pecuniary  means,  kept  house  for 
him  from  the  death  of  his  first  wife  until  after  his 
second  marriage.  None  of  his  children  lived  in  his 
family  after  Adelaine  left ;  his  household  afterwards 
consisting  of  himself  and  the  beneficiary,  who  had  one 
daughter  by  a  former  husband.  The  cause  of  Ade- 
laine's  leaving  home  was  some  trouble  with  her  step 
mother,  and  her  father's  unwillingness  for  her  to  re- 
main. His  children  lived  with  him,  working  on  the 
farm  until  of  age,  and  some  of  them  several  years 
afterwards. 

He  claimed  that  his  children  were  opposed  to  the 
second  marriage,  and  after  the  death  of  his  first  wife 
in  1868,  and  before  making  his  will  in  1876,  there 
was  apparently  a  very  marked  change  in  his  feelings 
towards  all  his  children  except  Albert,  and  against  him 
at  times,  so  much  so  as  to  lead  him  to  denounce  them, 
in  the  public  streets,  stores  and  shops  of  the  village 
where  he  lived,  as  robbers  and  thieves,  usually  intro- 
ducing the  subject  himself,  stating  that  he  had  no 
children,  that  they  were  all  trying  to  rob  him,  which 
statements  were  untrue  in  fact ;  also  stating  that  not 
one  of  them  should  ever  have  a  cent  of  his  property. 
On  these  occasions,  extending  through  several  years 
before  and  after  making  his  will,  his   manner   was 
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violent,  his  denunciations -of  all  his  children  unspar- 
ing, numerous  witnesses  testifying  that  the  expres- 
sion of  his  eyes  on  these  occasions  was  wild,  his  face 
flushed,  and  that  his  whole  demeanor  showed  great 
nervous  excitement,  and  that  this  tendency  increased 
with  his  age.  When  speaking  upon  other  subjects 
than  his  children,  his  manner  and  conversation  were 
usually  mild  and  reasonable,  and  in  matters  not  relat- 
ing to  them  he  was  rational,  and  transacted  business 
with  good  judgment  and  discretion.  He  was  a  man 
of  naturally  nervous  temperament,  quite  positive  in 
his  opinions,  earnest  and  emphatic  in  his  manner  of 
expressing  them. 

Immediately  previously  to  making  his  will,  he  ex- 
pressed his  intention  of  deeding  his  property  to  his 
wife,  so  that  his  children  should  not  have  any  of  it, 
and  oh  the  day  the  will  was  made  he  went  to  an  at- 
torney's office,  imaccompanied  by  his  wife,  with  the 
intention  of  conveying  his  property  to  her  by  deed, 
but  being  then  advised  not  to  allow  his  property  to 
pass  from  his  control  during  life,  he  instead  executed 
the  will  in  question ;  and  afterwards,  on  the  same  day, 
called  a  neighbor  into  his  house,  when  Mrs.  Dorman, 
the  beneficiary,  commenced  the  conversation  by  say- 
ing: "We  have  got  them  devils  fixed,"  referring  to 
the  will  and  her  husband's  children ;  to  which  the  tes- 
tator replied :  "  Yes  I  have  willed  every  thing  I  have 
got  to  that  woman  who  sits  there,"  referring  to  the 
beneficiary. 

On  the  occasions  mentioned,  before  and  after  mak- 
ing his  will,  when  denouncing  his  children  as  robbers 
and  thieves,  and  as  trying  to  rob  him,  and  declaring 
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that  they  were  not  his  children,  when  told  by  his 
neighbors  and  friends  that  hia  children  were  not  rob- 
bers and  thieves,  that  they  were  his  children,  and  were 
not  trying  to  rob  him  of  his  property,  he  usually  re- 
fused to  be  reasoned  with  upon  the  subject,  and  grow- 
ing excited  and  boisterous,  denounced  them  more  and 
more. 

Some  years  before  making  his  will,  he  purchased  a 
house  and  lot  in  the  village  of  Sherman,  and  moved 
there  and  resided  until  his  death,  renting  his  farm  to 
others.  He  had  some  litigation  with  his  son,  Archi- 
bald, in  1870,  and  in  1879  with  Albert,  to  whom  he 
had  given  a  farm,  these  sons  in  each  case  commencing 
the  actions  and  not  succeeding  in  either.  This  litiga- 
tion with  Archibald  in  1870  might  be  a  reason  for 
disowning  and  denouncing  him,  but  not  for  his  con- 
tinued and  indiscriminate  denunciation  of  his  five 
daughters  and  other  sons  with  whom  he  had  had  no 
personal  difficulties. 

I  find  from  the  evidence  that  Bearing  Dorman  at 
the  time  this  will  was  made,  October  30th,  1876,  was 
not  of  sound  and  disposing  mind ;  that  he  was  a  mono- 
maniac on  the  subject  of  his  children ;  that  he  had 
the  insane  delusion  that  they  were  his  enemies  and 
were  combined  against  him  to  rob  him  of  his  property, 
leadinsr  him  to  disown  them  as  his  children  and  to 
disinherit  them  from  any  share  in  his  property  which 
they  had  assisted  him  in  accinnulating;  and  that  such 
tendency  and  delusion  were  aggravated  by  the  undue 
influence  of  the  stepmother  of  his  children. 

That  a  man  laboring  under  such  delusion  is  incom- 
petent to  make  a  will  relating  to  the  subject  of  his 
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delusion  and  affected  by  it,  although  rational  and 
competent  to  transact  business  upon  other  subjects, 
is  a  well  established  principle  of  law,  sustained  by 
numerous  authorities  (Matter  of  Shaw's  will,  2  Bed/., 
107 ;  Lathrop  v.  Borden,  5  Huriy  560 ;  Stanton  v.  Weth- 
erwax,  16  Barb.,  259;  Seaman's  Friend  society  v. 
Hopper,  33  JST.  F.,  619;  Morse  v.  Scott,  4  Dem.y  507; 
In  re  McCue,  17  Week.  Dig.,  501 ;  Riggs.  v.  Am. 
Tract  Soc,  95  iV.  F.,  503). 
I,  therefore,  dismiss  the  proceeding  for  its  probate. 


Chautaxtqua  Coxtnty.— Hon.  DANIEL  SHERMAN, 

Subrogate. — May,  1887. 

Matter  of  Thompson. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  the  executors  of  the  will  of  Melvin  Thompson, 
deceased. 

Testator  died  in  1875,  leaving  a  fann  worth  $8,000,  incumbered  bj  mort- 
gages for  $4,600,  and  personal  property  consisting  mostly  of  cattle  and 
farming  implements,  wortli  $2,000.  A  widow,  and  twelve  children, 
eight  of  whom  were  minors,  survived  him.  The  will  gave  all  the  prop- 
erty to  the  willow  for  life,  and,  at  her  death,  to  the  children  in  equal 
shares,  except  that  two  adult  sons,  who  were  appointed  executors,  were  to 
**  receive  out  of  his  estate  a  just  and  reasonable  compensation  for  their 
labor  and  services,  and  for  redeeniing  said  estate  from  the  mortgages 
with  which  it  was  Incumbered."  The  executors,  upon  probate  of  the 
will,  took  possession  of  the  farm  and  property  thereon,  made  an  in- 
ventory, -and,  with  the  aid  of  the  widow,  worked  the  farm,  keeping  the 
family  together,  paid  the  mortgage  interest  and  $1,500  of  the  principal, 
and  supported  and  educated  the  minor  children,  until  the  widow's 
death  in  1883, — without  objection  on  the  part  of  the  other  beneficiaries. 
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The  executors  kept  an  itemized  account  of  their  receipts  and  disbursements 
during  the  eight  years  of  their  stewardship.  Upon  their  accounting, 
four  of  the  children  contended  that  the  executors  should  be  paid  for 
their  services  and  reimbursed  for  their  payments  exclusively  from  the 
estate  of  the  widow.  Parol  evidence  was  offered,  of  declarations  by 
testator,  contemporaneous  with  the  making  of  the  will,  of  a  desire  that 
tlie  executors  should  adopt  the  course  which  they  had  pui-sued,  and  be 
paid  and  reimbursed  out  of  his  estate. — ffeZd, 

1.  That  the  Surrogate  had  jurisdiction  to  construe  the  will,  as  an  incident 

to  his  power  to  settle  the  estate  and  decree  distribution. 

2.  That  the  parol  evidence  offered  was  competent  to  show  testator's  intent, 

upon  the  point  at  issue. 
8,  That  the  executors  were  entitled  to  payment  out  of  testator's  estate  for 

their  services  and  expenditures. 
As  to  whether  the  other  adult  beneficiaries,  being  aware  of  the  constrao- 

tion  given  to  the  will  by  the  executors,  and  not  objecting  to  their  acts 

during  the  eight  years  of  their  service,  were  estopped  from  thereafter 

contending  for  a  different  construction — qucare. 

Construction  of  will  in  proceedings  for  judicial 
settlement  of  executors'  account. 

A.  C.  PicKARD, /or  executors. 

C.  F.  Chapman, /or  Abram  M.  Thompson  and  Emma  A.  Thompson, 

S.  P.  Fox,  special  guardian. 

The  Surrogate. — Two  questions  are  raised  by  the 
objectors  in  this  proceeding:  Ist,  Has  the  Surrogate 
jurisdiction,  as  an  incident  to  the  judicial  settlement 
of  the  accounts  of  the  executors,  to  give  construction 
to  the  third  clause  of  the  will  of  the  testator ;  2nd, 
Does  this  will  authorize  paj^ment  to  Quincy  M.  and 
Hiram  A.  Thompson,  executors,  for  their  labor  and 
services  since  the  death  of  the  testator,  in  support  of 
his  family  and  in  carrying  on  the  farm  and  in  p«aying 
off  mortgages  thereon  ? 

The  facts  appearing  from  the  evidence  are  briefly 
stated.  Melvin  Thompson  died  at  the  town  of  EUery, 
March  17th,  1875,  owning  a  farm  of  290  acres,  of  the 
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value  of  $8,000,  and  personal  property  consisting 
mostly  of  cows,  stock  and  farming  implements,  of  the 
value  of  $2,000,  and  owing  no  debts  of  any  amount, 
except  two  mortgages  upon  the  farm,  one  for  $3,100, 
and  the  other  for  $1,500,  drawing  interest  at  7  per 
cent.  The  testator  left,  at  his  death,  his  widow  Pri- 
cilla  D.  Thompson  and  12  children  by  her,  of  whom, 
Hiram,  Quincy,  Abram  and  Mary  were  of  age.  His 
other  eight  children  were  minors,  of  whom  five  were 
girls  and  3  boys,  the  youngest  being,  at  the  death  of 
their  father,  only  six  years  old.  The  two  youngest, 
Elmer,  now  aged  20  years,  and  Sarah,  aged  18,  appear 
herein  by  S.  P.  Fox,  their  special  guardian.  During 
over  two  years  preceding  his  death,  he  had  been 
in  poor  and  failing  health,  under  treatment  of  a  phy- 
sician at  different  times,  was  of  the  age  of  60  years  at 
the  time  he  made  his  will,  December  5th  1874,  and 
was  evidently  of  the  belief  that  he  had  not  long  to 
live,  and  died  in  less  than  four  months  thereafter. 

By  the  second  clause  of  his  will,  he  gave  to  his  wife 
the  use  of  his  real  and  personal  property  during  her 
life.  By  the  third  clause  of  his  will  (of  which  con- 
struction is  asked)  he  devised  to  his  12  children,  at  the 
death  of  his  wife,  his  property  real  and  personal,  to  be 
equally  divided  between  them,  share  and  share  alike, 
except  that  his  sons  Quincy  M.  and  Hiram  A.  (his  ex- 
ecutors) should  receive  out  of  his  estate  a  just  and 
reasonable  compensation  for  their  labor  and  services, 
and  for  redeeming  said  estate  from  the  mortgages 
with  which  it  was  encumbered. — ^By  the  fourth  clause, 
he  appointed  his  sons  Hiram  A.,  and  Quincy  M. 
Thompson  his  executors,  with  power  to  compromise 
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any  claim  that  might  exist  either  against  or  in  favor 
of  his  estate. 

The  attorney  who  drafted  this  will  and  was  witness 
thereto  testified,  under  objection,  that,  at  the  time  he 
went  there  to  draft  the  will,  the  testator  went  on  and 
stated  the  situation  of  things,  the  condition  of  his  prop- 
erty and  family,  and  then  stated  how  he  wanted  his 
will  made,  mentioned  the  number  of  his  minor  chil- 
dren and  his  wife,  said  that  he  was  more  solicitous 
about  them  than  the  others  who  were  then  of  age, 
and  that  this  could  be  better  secured  by  Hiram  and 
Quincy  staying  there  and  carrying  on  the  farm  with 
her  and  the  minor  children,  than  by  their  going  away; 
and  that  upon  his  death  he  wanted  Hiram  and  Quincy 
to  stay  there  on  the  farm  and  if  they  did  so,  he  wanted 
them  paid  out  of  the  estate  for  so  doing,  and  that 
Mrs.  Thompson  and  all  the  members  of  his  family 
were  in  and  out  of  the  room  while  the  will  was  being 
drawn.  This  testimony  is  not  contradicted.  I  find 
that  this  testimony,  being  concurrent  with  the  mak- 
ing of  the  will,  was  competent  in  aid  of  its  construc- 
tion, in  showing  the  intention  of  the  testator. 

The  executors  went  into  possession  of  the  farm, 
cows,  stock,  and  farming  implements  thereon,  upon ' 
the  probata  of  the  will  on  March  25th,  1875,  made  an 
inventory  of  the  personal  property  of  the  decedent,  and 
with  the  assistance  of  their  mother,  widow  of  decedent, 
worked  and  carried  on  the  farm,  keeping  the  family 
together,  clothing  and  educating  the  minor  children 
in  about  the  same  way  their  father  had  done  in  his 
life  time,  from  March  25th,  1875,  until  the  death  of 
their  mother  on  June  12th,  1883,  being  over  eight 
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years.  During  this  time,  they  paid  off  the  mortgage 
of  $1,500  and  interest  on  the  farm,  and  paid  the  in- 
terest annually  on  the  other  mortgage  of  $3,100,  and 
accruing  taxes,  annually,  on  the  property,  without  any 
objections  appearing  on  the  part  of  the  other  adult 
heirs.  The  executors,  during  the  eight  years  they  so 
worked  the  farm,  kept  an  itemized  account,  from  day 
to  day,  of  their  receipts  and  disbursements  in  carrying 
on  the  farm,  and  of  the  products  thereof  sold  by  them, 
and  t)f  payments  on  account  of  the  children  and  fami- 
ly, and  payments  of  taxes  and  of  principal  and  inter- 
est on  the  mortgages,  and  expenses  connected  with 
their  trust  under  said  will,  which  account  is  filed  in 
the  Surrogate's  office. 

disclaimed  bv  the  learned  counsel  for  the  adult 
legatees  Abram  M .  and  Emma  A.  Thompson,  and  by 
the  special  guardian  of  Elmer  E.  and  Sarah,  minor 
children  of  the  testator,  that,  as  the  testator  by  his 
will  gave  the  use  of  his  property  to  his  widow  during 
her  life,  whatever  claim  the  executors  Hiram  and 
Quincy  may  have  for  their  labor  and  services  in  car- 
rying on  the  farm  and  in  supporting  the  minor  chil- 
dren, for  payments  upon  the  mortgages,  etc.,  were, 
under  the  will,  intended  by  the  testator  to  have  been 
wholly  paid  by  the  widow  from  her  life  interest  in  the 
property. 

I  da  not  so  read  the  will,  as  it  expressly  provides 
that,  upon  the  death  of  his  wife,  his  property  should  be 
equally  divided  between  his  children,  share  and  share 
alike,  "  except  that  his  sons  Quincy  and  Hiram  should 
receive  out  of  his  estate  a  just  and  reasonable  com- 
pensation for  their  labor  and  services,  and  for  redeem- 
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ing  said  estate  from  mortgages  with  which  it  is  now 
incumbered,"  and  I  find  that,  by  the  words  "their 
labor  and  services,"  the  testator  intended  labor  and 
services  to  be  performed  by  the  executors  in  carrying 
on  the  farm  between  his  death  and  the  decease  of  his 
wife  and  in  paying  off  the  mortgages  thereon — ^an  ar- 
rangement certainly  very  beneficial  to  his  estate,  and 
especially  so  to  his  widow  and  minor  children,  whom 
he  was  most  solicitous  for,  and  exceptionally  benefi- 
cial to  his  two  youngest  children,  who  during  8  years 
of  their  infancy  received  most  substantial  benefits  in 
their  support,  clothing  and  education,  from  the  con- 
struction of  their  father's  will  as  understood  and  acted 
upon  by  his  executors,  but  who  now  object  to  such 
construction  through  their  special  guardian.  Only 
four  of  the  twelve  children  of  the  deceased  appear  and 
ask  for  a  construction  of  the  will  different  from  that 
claimed  b^'  the  executors. 

I  find  that  the  testator,  by  the  third  clause  of  his 
will,  intended  that  his  two  sons  Hiram  and  Quincy, 
executors  thereof,  should  remain  upon  his  said  farm 
after  his  death  until  the  decease  of  his  wife,  and  by 
their  labor  and  services  assist  in  carrying  it  on,  and  in 
redeeming  the  same  from  the  mortgages  with  which  it 
was  incumbered,  and  that  for  such  labor  and  services 
they  should  be  paid  a  just  and  reasonable  compensa- 
tion out  of  his  estate. 

There  is  another  question  to  be  considered  in  this 
case,  as  to  the  right  and  good  faith  of  the  adult  lega- 
tees, to  at  this  late  day  first  object  to  the  construction 
of  this  will  as  claimed  by  the  executors.  The  evidence 
shows  that  such  legatees  were  present  at  the  time  the 
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will  was  made,  and  must  have  had  knowledge  of  its 
provisions  and  of  the  construction  which  the  executors 
claimed  for  it.  Are  they  not  estopped  now  from 
claiming,  for  the  first  time,  a  different  construction, 
after  remaining  silent  for  over  eight  years,  when  the 
executors  were  expending  their  labor  and  services  in 
carrying  on  the  farm,  and  supporting  the  minor  chil- 
dren, and  in  paying  off  the  mortgages  alike  for  the 
benefit  of  the  objectors  and  of  the  minor  children? 

The  important  question  in  this  proceeding  relates 
to  the  jurisdiction  of  the  Surrogate's  court  in  giving 
construction  to  the  will  of  the  testator,  incident  to  the 
judicial  settlement  of  the  accounts  of  the  executors. 
The   Surrogate's  court  has  only  such  powers  as  are 
given  it  by  the  statute.     It  has  not  general  jurisdic- 
tion in  giving  construction  to  wills.     Section  2624  of 
the  Code  of  Civil  Procedure,  has,  however,  enlarged 
the  jurisdiction  of  the  court  in  the  construction  of 
wills  on  probate.     Its  authority  to  give  construction 
to  the  will  of  the  decedent  is  claimed  under  its  gener- 
al powers  in  the  settlement  of  estates  and  making  dis- 
tributions to  legatees.  2  R.  S.,  95,  §  71,  gave  to  aSur- 
.  rogate's  court  the  power  "to  settle  and  determine  all 
questions  concerning  any  debt,  claim,  legacy,  bequest 
or  distributive  share,  to  whom  the  same  shall  be  pay- 
able and  the  sum  to  be  paid  to  each  person."     Sec- 
tions 2472,  2481,  subd.  11  and  §  2743  of  the  Code  of 
Civil  Procedure  give  to  such  courts  the  same  if  not 
enlarged  powers  in  the  settlement  of  estates. 

The  counsel  for  the  objectors  cite,  as  authority 
against  the  claimants,  Be  van  v.  Cooper  (72  N.  J^., 
317)  which  held  that  the  Surrogate's  court  had  not 
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jurisdiction  to  determine  the  question  whether  certain 
legacies  given  by  the  will  in  that  case  were  charges 
upon  the  real  estate.  But  the  court  held  that  that 
question  was  not  involved  in  the  accounting,  and  was 
not  necessary  to  be  determined  by  the  Surrogate  as 
incident  to  the  accounting  and  distribution  {In  re 
Verplank,  91  JV.  F.,  439).  I  find  that  the  Surrogate's 
court  has  jurisdiction  in  this  case  to  pass  upon  these 
claims  of  the  executors,  as  incident  to  its  general 
powers  in  the  settlement  of  estates  (Riggs  v.  Cragg, 
89  A".  F.,  479 ;  Purdy  v.  Hoyt,  92  N.  T.,  448 ;  Du- 
bois v.  Brown,  1  i>em.,317;  Matter  of  CoUyer,  4  id.y 
24  ;  Pernbacher  v.  Fernbacher,  4  id.y  227). 


<^«^»- 


Orange  County. — Hon.  R.  C.  COLEMAN,  Surro- 
gate.— November,  1886. 

Matter  of  Dunn. 
In  the  matter  of  the  estate  of  Moses  Dunn,  deceaseds 

The  rule,  prevailing  previously  to  the  enactment  of  Code  Civ.  Pro.,  §  758, 
that,  upon  the  death  of  one  of  two  joint  debtors,  the  decedent's  estate 
can  be  held  only  upon  showing  inability  to  collect  from  the  survivor, 
contemplates  the  insolvency  of  the  latter.  His  discharge  by  virtue  of 
the  bar  of  the  statute  of  limitations  is  Insufficient. 

An  executor  or  administrator  cannot,  by  making  jmyments  in  respect  of 
a  claim  the  remedy  upon  which  is  barred  by  the  statute  of  limitatioiis, 
bind  his  decedent's  estate,  so  as  to  revive  the  obligation. 

Barry  v.  Lambert,  98  i^.  F.,  300 — distinguished. 

William  L.  Cole,  claiming  to  be  a  creditor  of  this 
estate,  filed  his  petition  asking  that  the  executors  be 
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required  to  account  or  pay  his  claim.  On  the  return 
of  the  citation,  objection  was  made  to  this  applica- 
tion by  the  executors  that  the  petitioner  was  not  a 
creditor,  and  therefore  could  not  compel  an  account- 
ing. In  the  month  of  August,  1868,  Alanson  Dunn 
and  Moses  Dunn,  as  copartners  in  business,  purchased 
of  petitioner  a  stock  of  goods,  and  in  payment  gave  a 
note  of  which  the  following  is  a  copy  : 

"$2500.     Three   years  after  date,  for  value   re- 
ceived, we  promise  to  pay  to  William  L.  Cole,  or 
order,  twenty-five  hundred  dollars,  with  interest  pay- 
able annually, 
Unionville,  Aug.  8th,  1868. 

Alanson  Dunn. 
Moses  Dunn." 
Moses  Dunn  died  January  1st,  1870,  leaving  a  will 
of  which  his  widow  Jane  Dunn  and  Henry  A.  Wads- 
worth  were  the  executors.  Before  his  death,  one 
year's  interest  had  been  paid  on  the  note.  After  his 
death  Wadsworth,  as  executor,  paid  interest  on  the  note 
each  year,  down  to  1882,  and  about  $500  of  the  princi- 
pal. In  1886,  Cole  commenced  an  action  in  the  Su- 
preme court  against  Alanson  Dunn  the  surviving 
maker,  who  pleaded  the  statute  of  limitations,  and 
judgment  was  rendered  against  the  plaintiff  on  that 
ground. 

In  this  proceeding,  the  executors  answered,  denying 
ttie  liability  of  the  estate  because  of  the  petitioner's 
failure  to  show  the  want  of  joint  assets  or  insolvent 
sunivor,  and  also  pleaded  the  statute  of  limitations. 

»•  K.  Champion, /or  executors. 
C-  E.  CuDDEDACK, /or  petitioners. 
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The  Surrogate. — This  case  is  not  affected  by 
§  758  of  the  Code  of  Civil  Procedure.  The  note  hav- 
ing been  made  in  1868,  the  rights  of  the  parties  are 
to  be  determined  by  the  law  as  it  existed  at  the  time 
of  the  transaction  (Randall  v.  Sacket,  77  N.  Y.^  480). 
The  obligation  being  joint,  upon  the  death  of  Moses 
Dunn,  his  debt  at  law  was  discharged,  and  his  estate 
was  only  liable  in  equity,  and  not  in  equity  unless 
the  petitioner  is  unable  to  collect  the  debt  from  the 
survivor  (Pope  v.  Cole,  •  55  N.  T.,  124;  Hauck  v. 
Craighead,  67  N.  T,,  432).  The  petitioner  must  not 
only  be  unable  to  collect  the  debt  of  the  survivor, 
but  must  be  unable  to  do  so  because  of  want  of 
property. 

In  this  case,  the  question  of  solvency  of  the  sur- 
vivor is  not  mooted,  but  it  appears  that  the  petitioner 
in  these  proceedings,  in  an  action  brought  by  him,  in 
1886,  nearly  sixteen  years  after  the  death  of  the  tes- 
tator, against  the  survivor  upon  the  note,  was  defeated 
by  the  statute  of  limitations,  and  is  thus  unable  to 
collect  the  note  of  the  survivor.  The  estate  of  the 
deceased  cannot  by  the  laches  of  the  petitioner,  be 
made  to  suffer  the  loss  of  its  right  to  have  the  note 
collected  from  the  survivor,  not  even  if  the  survivor 
be  now  insolvent  (Bloodgood  v.  Bruen,  8  N.  JT.,  362, 
374).  And  the  same  principle  seems  to  be  held  in 
Lawrence  v.  Leake  (2  DeniOj  585). 

If  these  views  are  correct,  the  petition  in  this  case 
should  be  dismissed,  unless  the  payments  made  by 
the  executor  have  in  some  way  revived  or  kept  alive 
the  obligation  against  the  estate ;  and  it  is  claimed  on 
behalf   of   the   petitioner  that  such  is  the  case.     I 
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think  the  effect  of  these  payments  is  determined  by 
the  answer  to  the  question  whether,  at  the  time  of 
making  them,  the  note  was  a  subsisting  obligation 
against  the  estate,  for  while  an  executor  may,  by 
making  payments  on  claims  which  are  at  that  time 
valid,  create  a  legitimate  inference  of  an  acknowledg- 
ment of  the  claim  and  promise  of  payment,  so  as  to 
keep  it  out  of  the  statute,  he  cannot,  however,  by  so 
doing  revive  a  demand  which  has  once  expired,  or 
create  a  liability  where,  at  the  time  of  making  the  pay- 
ments, none  existed  (McLaren  v.  McMartin,  36  iV! 
7.,  88;  Barry  v.  Lambert,  98  jY".  F.,  300,  308). 

The  counsel  for  the  petitioner  refers  to  the  case  of 
Barry  v.  Lambert  as  sustaining  his  position,  but,  as 
I  read  that  case,  the  admissions  made  by  the  execu- 
trix were  held  to  be  only  an  acknowledgment  of  the 
validity  of  a  subsisting  claim,  and  the  proof  of  such 
admissions  established  a  claim  which  otherwise  could 
not  have  been  proved.  The  obligation  as  to  the 
estate  was  discharged  at  law  by  the  death  of  the  tes- 
tator, and  the  petitioner  has  never  established  a  lia- 
bility in  equity.  The  executor  could  not,  therefore, 
make  a  valid  acknowledgment  or  promise  of  payment 
of  the  debts. 

I,  therefore,  direct  an  order  to  be  made,  dismissing 
these  proceedings. 
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Orange  Coitnty, — Hon.  R.  C.  COLEMAN,  Surro- 
gate.— December,  1886. 

Matter  of  Beakes. 

In  the  matter  of  the  estate  of  Henry  S.  Beakes,  de- 
ceased^ 


A  resignation  of  tlie  office  of  executor  is  not  subject  to  retraction. 

Tlie  selection  of  an  administrator,  c.  t,  a.,  d.  5.  n,  is  to  be  made  with  ref- 
erence to  tlie  portion  of  the  decedent's  estate  left  unadministered. 

Testator,  by  liis  will,  after  bequeathing  several  legacies,  directed  the  exec- 
utors to  convert  the  rest  of  the  estate  into  money,  and  divide  it  into 
four  equal  parts,  one  of  wliicli  he  gave  to  them  in  trust  for  the  bene- 
fit of  successive  life  tenants  ;  witli  remainders  over.  The  first  lifn 
tenant  having  died,  and  the  office  of  executor  being  vacant,  the  occa- 
sion arose  for  the  appointment  of  an  administrator,  c.  t  a.,  to  execute 
the  trust. — 

Held,  that  all  the  persons  immediately  and  ultimately  interested  in  the 
fund  were  to  be  classed  togetlier  as  "principal  or  specific  legal epp," 
witliin  the  meaning  of  Code  Civ.  Pro.,  §  2643,  subd.  2,  and  tliat  the 
Surrogate  had  a  discretion  to  select  from  tlieir  number,  having  regard 
to  tlic  nature  of  Iheir  respective  interests. 


Application  for  letters  of  administration  with  the 
will  of  decedent  annexed. 

Decedent  died  in  1869,  leaving  a  will  which  was 
subsequently  proved,  and  of  which  Alexander  Wright, 
David  C.  Winfield,  and  Charles  C.  McQuoid  were  ap- 
pointed and  qualified  as  executors.  Mr.  Wright 
shortly  thereafter,  on  his  own  application  to  the  Su- 
preme court,  by  consent  resigned  and  was  discharged. 
Subsequently  the  other  executors  died. 

The  testator  by  his  will,  after  giving  several  lega- 
cies, directed  his  executors  to  convert  the  balance  of 
his  estate  into  money,  and  divide  it  into  four  equal 
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parts,  one  of  which  parts  he  gave  to  his  executors  in 
trust  for  the  benefit  of  his  son,  William,  for  life,  and, 
at  his  death,  to  divide  the  same  Into  two  equal  por- 
tions, and  pay  the  interest  on  one  of  said  portions  to 
Laura  G.  Beakes,  who  is  now  Mrs.  Foote,  the  daugh- 
ter of  his  said  son,  during  her  life,  and  at  her  death 
to  pay  the  principal  thereof  to  her  children  who  shall 
8ur\ive  her,  and,  if  she  has  no  children  living  at  her 
death,  then  to  pay  the  same  to  the  testator's  three 
daughters,  Mrs.  Wright,  Mrs.  McQuoid,  and  Mrs.  Win- 
field;  and  to  pay  the  interest  on  the  other  portion  to 
Harry  S.  Beakes,  the  son  of  the  said  William,  during 
the  life  of  the  said  Harry,  and,  at  his  death,  to  pay 
the  principal  thereof  to  his  children  who  shall  survive 
him,  and,  if  he  leave  no  children  surviying  him,  then 
to  pay  the  same  to  the  testator's  said  three  daughters. 

William  Beakes,  the  son,  died  leaving  his  daughter, 
Mrs.  Foote,  and  his  son,  Harry  S.  Beakes,  who  were 
both  still  living.  Mrs.  Foote  was  married,  and  had 
one  son,  George  W.  Foote,  a  minor  living.  Harry  S. 
Beakes  had  never  been  married. 

These  proceedings  were  commenced  by  the  filing 
of  a  petition  by  Mrs.  Foote  asking  the  appointment 
of  one  John  K.  Halstead  as  administrator  with  the 
will  annexed.  Upon  the  return  of  the  citation,  Mrs. 
McQuoid,  Mrs.  Wright  and  Mrs.  Winfield  opposed  and 
asked  to  be  appointed,  and  also  filed  what  purported 
to  be  a  retraction  by  Mr.  Wright  of  his  resignation. 
Thereupon  John  K.  Halstead,  as  general  guardian  of 
George  W.  Foote,  filed  a  petition  for  his  appointment 
in  the  right  of  his  ward.  Henry  S.  Beakes  was  rep- 
resented in  the  proceedings  by  the  attorneys  of  his 
Vol.  v.— 9 
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sister  Mrs.  Foote,  avd  desired  Mr.  Halstead's  appoint- 
ment. 

Wadrwortii  &    GoTT,  for  Mrs,   Foote^  Mr.  Ualatead   and  Harry 
S»  Beak€8. 

C.  G.  Dill,  for  Mrs,  McQuoid  and  sisters. 

The  Surrogate. — The  executor,  Wright,  having 
once  entered  upon  the  discharge  of  his  duties,  as  ex- 
ecutor, and  having  afterwards,  on  application  to  the 
Supreme  court,  been  permitted  to  resign,  and  by  the 
court,  discharged  from  his  duties,  cannot,  under 
§  2639,  of  the  Code  of  Civil  Procedure,  retract  that 
resignation  (Matter  of  Suarez,  3  Dem.,  164).  The 
application  of  Mrs.  Poote  for  the  appointment  of  John 
K.  Halstead,  a  stranger  to  the  estate,  cannot  prevail 
against  the  application  of  Mrs.  McQuoid,  Mrs.  Win- 
field  and  Mrs.  Wright,  who  are  legatees. 

The  right  to  the  administration  is  now  controlled 
by  §  2643  of  the  Code  of  Civil  Procedure.  The  por- 
tion of  the  estate,  left  unadministered  by  the  deceased 
executor,  is  that  part  of  the  residue  of  his  estate, 
which  was  given  the  executors  in  trust  for  the  pur- 
poses specified  in  the  will ;  and  those  ultimately  enti- 
tled to  receive  it  do  not  take  as  residuary  legatees, 
but  rather  as  remaindermen,  or  general  legatees.  All 
the  persons  interested  in  the  fund  are,  therefore,  to  be 
classed  together  under  the  second  subdivision  of  the 
section,  which  directs  the  issuance  of  letters  "  to 
the  principal  or  specific  legatees  "  who  are  qualified 
to  act  as  administrators  (See  Quintard  v.  Morgan, 
4  Dem.y  168).  Harry  S.  Beakes  lives  in  a  remote 
HUite,  and  does  not  desire  the  appointment.  George 
W.  Foote  being  a  minor,  his  guardian  cannot  take  as 
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against  the  adult  legatees  (Cottle  v.  Vanderheyden, 
11^66.,  N.  S.y  17 ;  Estate  of  Morgan,  8  Civ.  Pro.  E.^ 
11 ;  s.  c.  Quintard  v.  Morgan,  supra). 

The  interests  of  Mrs.  McQuoid,  Mrs.  Winfield  and 
Mrs.  Wright  in  the  fund  are  very  remote.  They  are 
ladies  well  advanced  in  life,  and  whether  they  shall 
ever  be  entitled  to  share  in  the  fund  depends  not  only 
upon  the  contingency  of  Mrs.  Foot  and  Harry  S. 
Beakes,  or  either  of  them,  dying  without  leaving  liv- 
ing issue,  but  upon  their  surviving  the  happening  of 
this  eontiogency  upon  w^hich  their  interests  depend 
(Hulse  V.  Reeves,  3  Bem.y  486 ;  affi'd,  Ct.  App.,  Oct., 
1886). 

Mrs.  Foote  alone  remains  to  be  considered.  She 
has  a  vested  life  interest  in  one  half  of  the  fund,  and 
would,  therefore,  seem  to  have  the  highest  claim  to 
the  appointment.  Therefore,  exercising  the  discretion 
belonging  to  the  court,  which  of  several  persons  to 
designate,  I  direct  that  letters  issue  to  Mrs.  Foote,  if 
she  desires  to  act,  and,  if  not,  then  to  Mrs.  McQuoid, 
Mrs.  Winfield  and  Mrs.  Wright.  If  Mrs.  Foote  de- 
sires to  associate  Mr.  Halstead  with  her,  she  may  do 
80  (Quintard  v.  Morgan,  supra). 
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Orange  County. — Hon.  R.  C.  COLEMAN,  Subro- 
gate.— March,  1887, 

Matter  of  Miller.* 

In  the  matter  of  the  estate  of  Mary  E.   Miller, 

deceased. 


Legacies  to  descendauts  of  brothers  or  sisters  of  a  testator  are  taxable 
under  the  collateral  inheritance  tax  act,  L.  1885,  ch.  4£8. 

So  are  legacies,  to  persons  not  exempt,  of  less  than  five  hundred  dol- 
lars;— ^the  proviso  *'  that  an  estate  which  may  be  valued  at  a  less  sum 
than  five  hundred  dollars  shall  not  be  subject  to  said  duty  or  tax" 
referring  to  the  estate  of  the  decedent,  and  not  to  the  interest  of  a  leg^ 
atee  or  other  taker. 

In  determining  what  ''societies,  corporations  and  institutions"  are 
''exempted  by  law  from  taxation,"  within  the  meaning  of  the  act 
cited,  the  rule,  that  statutes  of  exemption  are  to  be  strictly  construed, 
does  not  require  that  only  such  societies  be  deemed  exempt  as  are 
declared  so  to  be  by  their  charters;  it  is  enough  if  the  society  claiming 
the  immunity  belong  to  a  class  exempted  by  general  statute. 


Assessment  of  collateral  lax  upon  legacies  be- 
queathed by  decedent's  will.  The  facts  appear  suffi- 
ciently in  the  opinion. 

E.  A.  BBKW8TER,/or  legatee f  J,  B,  Miller, 

Scott  &  Hibschbeboh, /or  Homey  Hospital  and  Church. 

The  Surrogate. — John  H.  Miller  is  a  nephew  of 
the  deceased,  and  it  is  claimed,  on  his  behalf,  that  the 
legacy  and  devise  to  him  come  within  the  excepted 
classes,  he  being  a  lineal  descendant  of  a  brother  of 
the  decedent. 

*  Affirmed  at  July  Gen.  Term,  2d  Department. 
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The  persons  excepted  from  taxation  are  :  "  father, 
mother,  husband,  wife,  children,  brother  and  sister 
and  lineal  descendants  born  in  lawful  wedlock,  and  the 
wife  or  widow  of  a  son  and  the  husband  of  a  daugh- 
ter, and  the  societies,  corporations  and  institutions 
now  exempt  from  taxation."  It  is  urged  that  the 
words,  "  lineal  descendants,''  etc.,  refer  to  brother  and 
sister,  they  being  the  immediate  antecedents;  that 
the  punctuation  by  commas  groups  these  words  "  with 
brother  and  sister,"  so  that  the  best  grammatical  con- 
struction makes  them  to  relate  to  ^*  brother  and 
sister;"  and  that  these  words  cannot  refer  to  the 
decedent,  because  "  children  "  (which  word  has  been 
held  to  include  grandchildren)  have  already  been 
mentioned. 

We  do  not  have  to  read  far  in  this  act,  before  we 
see  that  it  is  most  inaccurately  and  obscurely  drawn. 
B)'  referring  to  the  second  section,  where  the  excepted 
classes  are  undertaken  to  be  again  enumerated,  we 
find  "  the  husband  of  a  daughter  "  entirely  omitted, 
and  the  words,  "  lineal  descendants "  following  "  the 
widow  of  a  son  "  separated  only  by  a  comma.  And, 
again,  in  the  ninth  section,  "  children "  and  "  lineal 
descendants"  are  entirely  omitted.  A  strict  and 
grammatical  constrnction,  which  will  harmonize  all 
the  sections,  cannot  be  adopted.  We  must  rather 
seek  for  the  general  purpose  and  intent  of  the  act, 
without  reference  to  the  strict  rules  of  grammar. 
When  the  application  of  grammatical  rules  gives  a 
forced  and  unreasonable  construction,  and  imparts  a 
meaning  contrary  to  the  evident  general  purpose  and 
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scope  of  an  act,  the  common  and  obvious  sense,  rather 
than  the  grammatical  sense,  should  be  followed. 

The  evident  intent  of  this  act  is  to  tax  all  legacies 
not  given  to  persons  who  are  either  very  nearly 
related  to,  or  who  might  been  have  dependent  on  the 
decedent.  A  grandfather,  grandmother  and  cousins 
are  not  excepted,  nor  a  grandchild,  either,  unless  we 
find  that  the  words,  "  lineal  descendants  "  refer  to  the 
decedent,  for  the  cases  in  which  the  courts  have  held 
the  word  "  children  "  to  include  more  remote  descend- 
ants are  cases  where  the  courts  were  able  to  gather 
from  a  will  such  an  intent.  I  doubt  if  such  a  construc- 
tion has  ever  been  given  a  statute. 

The  tax  is  imposed  by  the  first  section,  and  there 
only  can  we  ascertain  who  are  to  be  taxed.  It  is 
only  proper  to  look  to  the  other  sections  to  seek  the 
mind  of  the  legislature.  By  so  doing,  we  see,  by  the 
arrangement  of  the  words  "lineal  descendants,"  in 
the  second  section,  that  they  did  not  intend  these 
words  to  relate  to  "brother  and  sister"  alone,  but 
either  to  the  descendant,  or  to  all  the  preceding 
classes.  The  effect  of  holding  that  descendants  of 
brothers  and  sisters  are  intended  to  be  excepted 
would  be  to  exempt  those  descendants  to  the  remot- 
est generation, — in  other  words,  make  a  more  favor- 
able provision  for  them  in  this  matter  than  the  law 
makes  for  them  in  the  distribution  of  estates.  I 
cannot  suppose  the  legislature  so  intended. 

While  it  is  a  rule  of  construction  that  words  of 
relative  meaning  usually  refer  to  the  immediate  ante- 
cedent, that  is  not  always. the  case.  Sometimes  the 
antecedent,   is   understood.      The   words,   "father," 
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"mother,"  down  to  and  including  "  brother  and  sister 
and  lineal  descendants,"  etc.,  are  all  used  as  relative 
words  or  clauses,  the  antecedent  not  being  expressed 
but  understood, — so  that  if  we  supply  what  is  plainly 
intended  after  each  word  or  clause,  which  is  punctua- 
ted off  by  commas,  we  have :  "  father  of  the  dece- 
dent," "mother  of  the  decedent,"  "brother  and 
sister  and  lineal  descendants  born  in  lawful  wedlock 
of  the  decedent,"  etc.,  etc.  This  seems  to  me  to  be 
the  correct  construction,  and  gives  a  meaning  which 
harmonizes  with  the  general  purposes  of  the  act.  I 
am,  therefore,  of  the  opinion  that  legacies  to  descen- 
dants of  brothers  and  sisters  are  taxable. 

The  testatrix  has  given  several  legacies  of  five 
hundred  dollars,  and  of  less  amounts;  and  it  is 
claimed,  on  behalf  of  these  legatees,  that  such  lega- 
cies are  exempted  by  the  last  clause  of  the  first 
section  of  that  act,  which  reads  as  follows :  "  Provided 
that  an  estate,  which  may  be  valued  at  a  less  sum 
that  five  hundred  dollars  shall  not  be  subject  to  said 
duty  or  tax."  Estates  as  an  entirety,  have  not  been 
mentioned  in  the  preceding  part  of  the  act,  but 
rather,  gifts,  grants,  legacies,  etc.,  yet  the  word, 
"estate"  seems  to  be  used  in  the  ordinary  and  gen- 
eral sense,  and  is  used  to  exempt  the  estates  of  dece- 
dents, whose  whole  estate  does  not  exceed  $500,  rather 
than  in  the  limited  sense  so  as  to  exempt  all  gifts, 
grants,  legacies,  etc.,  which  do  not  amount  to  $500. 
This  meaning  of  the  word  "estate"  is  somewhat 
supported  by  the  phraseology  of  the  preceding  part 
of  the  section,  where  the  rate  of  the  taxation  is  fixed. 
It  reads :  "  Subject  to  a  tax  of  five  dollars  on  every 
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hundred  dollars  of  the  clear  market  value  of  such 
property,  and  at  and  after  the  same  rate  for  any  less 
amount/'  The  words  ^^for  any  less  amount"  prob- 
ably refer  to  fractional  parts  of  a  hundred  dollars; 
but  I  do  not  think  that  is  the  only  meaning  to  be 
given  them. 

The  testatrix,  by  her  will,  gives  a  legacy  of  $4,000 
to  the  home  for  the  friendless  in  Newburgh,  another 
to  the  Saint  Thomas  church  of  New  Windsor,  of 
$5,000,  and  another  to  the  St.  Luke's  home  and  hos- 
pital, of  Newburgh,  of  $2,000.  These  legacies,  it  is 
claimed,  are  exempt  from  the  tax  imposed  by  this 
act,  as  coming  within  the  excepted  "  societies,  cor- 
porations and  institutions,  now  exempt  by  law  from 
taxation."  The  home  for  the  friendless  is  a  corpora- 
tion organized  under  the  act  passed  April  7th,  1862, 
and  its  object  is  declared  to  be  ''  by  the  publication 
and  diffusion  of  books,  papers  and  tracts,  and  by 
other  moral  and  religious  means,  to  prevent  vice  and 
moral  degradation,  and  maintain  houses  of  industry 
and  homes  for  the  relief  of  friendless,  destitute,  or 
unprotected  females  and  for  friendless  and  unprotected 
children."  The  act  does  not  contain  any  provision 
exempting  its  property  from  taxation.  The  St. 
Luke's  home  and  hospital  is  a  corporation  organized 
under  the  general  act  for  the  formation  of  benevolent 
and  charitable  societies  (L.  1848,  ch.  319).  The  home 
and  hospital  is  maintained  as  an  alms  house  and  hos- 
pital for  the  poor,  and  it  is  supported  entirely  by 
charity.  The  act  does  not  exempt  the  property  of 
corporations  formed  under  it  from  taxation.  The  St* 
Thomas  church  is  a  religious  society,  formed  under 
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the  general  laws  relating  to  such  societies.  It  is  not 
claimed,  for  these  societies,  that  they  have  any  other 
exemption  than  such  as  are  contained  in  the  general 
act  relating  to  the  taxation  of  property. 

Now,  by  1  K.  S.,  387,  §  1,  "all  lands  and  all  per- 
sonal estate  within  this  State,  whether  owned  by 
individuals,  or  by  corporations  shall  be  liable  to  taxa- 
tion, subject  to  the  exenaptions  hereinafter  specified. 
The  exemptions  are  set  forth  in  §  4.  In  subd.  3  of 
that  section,  "  every  building  for  public  worship  " 
is  exempted.  Subd.  4  exempts  "  every  poor  house, 
alms  house,  house  of  industry,  and  every  house 
belonging  to  a  company  incorporated  for  the  reforma- 
tion of  offenders,  or  to  improve  the  moral  condition 
of  seamen,  and  the  real  and  personal  property  used 
for  such  purposes,  belonging  to,  or  connected  with  the 
same."  Stocks  owned  by  charitable  institutions  are 
also  exempted  by  subd.  6,  and  by  subd.  7  the  per- 
sonal estate  of  every  incorporated  company  not  made 
liable  by  the  fourth  title  of  the  chapter.  The  fourth 
title  relates  to  corporation^  organized  for  business  and 
other  profitable  purposes.  These  seem  to  be  the 
only  statutes  relating  to  the  taxation  of  these  socie- 
ties; and  it  is  from  these  that  it  must  be  determined 
whether  such  societies  are  "  now  exempted  by  law 
from  taxation." 

While,  in  considering  statutes  of  exemption,  the 
rule  of  strict  construction  must  be  applied,  still,  I  do 
not  think  the  rule  should  be  so  strictly  applied 
as  to  require  that  the  societies  must  be  so  exempted 
by  their  charters ;  it  is  suflBcient,  if  it  comes  under 
8ome  class  exempted  by  general  statute,  and  I  am  of 
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opinion  that,  under  the  statutes  above  quoted,  the 
home  for  the  friendless  and  the  St.  Luke's  hospital 
are  societies  now  exempt  from  taxation  (People  v. 
Commissioners,  36  Hun^  311),  and,  therefore,  that 
the  legacies  to  them  are  not  subject  to  the  inherit- 
ance tax.  As  to  the  St.  Thomas  church,  I  am  of  a 
different  opinion.  Its  building  for  public  worship  is, 
undoubtedly,  exempt  from  taxation,  but  there  is  no 
such  general  exemption  as  to  make  it  a  society  by 
law  exempt.  This  legacy  should,  therefore,  be  as- 
sessed. 
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Orange  County. — Hon.  R.  C.  COLEMAN,  Surro- 
gate.— April,  1887. 

Matter  of  Winans. 

In  the  matter  of  the  estate  of  Mary   Winans,  de- 

ceased. 

Pension  moneyc  given  by  the  United  States  to  a  woman,  on  account  of  the 
military  services  of  her  son,  are  not,  after  her  death,  exempt,  under 
either  Code  Civ.  Pro.,  §  1393  or  U.  S.  R.  S.,  §  4747,  in  favor  of  her 
descendants  not  constituting  a  family  for  whom  she  provided,  from 
liability  to  be  applied  to  the  payment  of  a  judgment  recovered,  upon 
a  debt  of  decedent,  against  her  administrator. 

Determination  of  claim  of  exemption  of  pension 
moneys,  upon  judicial  settlement  of  administrator's 
account. 

John  J.  Be attie, /or  administrator. 
Wadsworth  <fe  GoTT,  for  Mrs.  LongwelL 
J.  Merritt,  special  guardian. 
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The  Surrogate. — At  the  time  of  her  death,  there 
was  on  deposit,  to  the  credit  of  the  deceased,  $1,000 
of  principal  and  $85  interest  in  the  Warwick  savings 
bank,  and  $500  in  the  Warwick  national  bank.  The 
1 1,000  and  the  $500  were  pension  moneys  given  her 
by  the  United  States,  no  account  of  the  services  of 
her  son,  and  these  moneys  constituted  the  whole  of 
her  estate.  At  the  time  of  her  death,  she  was  living 
with  her  daughter,  Sarah  E.  Longwell,  who,  since  her 
mother's  death,  has  recovered  a  judgment  against  the 
administrator  for  about  $900,  for  the  care  of  the  de- 
ceased, whose  next  of  kin  are  children  and  grandchil- 
dren. None  of  her  descendants  seem  at  that  time  to 
have  composed  a  family  for  which  she  provided. 
Upon  the  settlement  of  the  administrator  s  accounts, 
it  was  claimed  on  behalf  of  the  minors,  who  are 
grandchildren  of  the  deceased,  by  their  special  guar- 
dian, that  these  moneys  are  not  properly  applicable 
to  the  payment  of  Mrs.  Longwell's  judgment,  being 
exempted  by  §  1393  of  the  Code  of  Civil  Procedure 
and  by  §  4747  of  the  U.  S.  R.  S. 

A  pension  is  a  gratuity  from  the  government,  and 
the  government  can  impose  such  conditions  upon  the 
enjoyment  of  it  by  its  beneficiaries  as  it  may  desire, 
without  doing  any  injury  to  the  pensioner's  creditors, 
for  nothing  is  being  withheld  from  the'm,  to  which 
they  had  a  right  to  look  for  the  payment  of  their 
debts.  It  becomes  a  question,  under  the  laws  grant- 
ing and  exempting  pensions,  what  changes  in  charac- 
ter may  be  made  in  money  received  for  pensions 
without  losing  its  privileged  character,  and  for  whom 
these  privileges  can  be  urged. 
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In  Stockwell  v.  Nat.  Bank  of  Malone  (36  Huiij 
583),  it  was  held  that,  although  the  pension  money 
had  been  deposited  in  a  bank,  the  account  could  not 
be  reached  by  a  creditor ;  but  it  was  held  otherwise 
where  pay  and  bounty  had  been  voluntarily  exchanged 
for  other  property  (Wygant  v  Smith,  2  Lans.y  185). 
In  Hodge  v.  Leaning  (2  Dem.y  553),  the  Surrogate  of 
Otsego  held  that,  even  after  the  pensioner's  death  her 
creditor  could  not  reach  moneys  received  by  her 
before  her  death,  so  as  to  take  it  away  from  her  minor 
children,  resting  his  decision  upon  the  evident  inten- 
tion of  the  government  to  devote  pensions  to  the  per- 
sonal benefit  of  the  soldier,  and,  upon  his  death,  of 
his  widow  or  minor  children  under  sixteen  years  of 
age.  In  Becker  v.  Becker  (47  Barh.,  497),  it  was 
held  in  a  ease  where  it  was  sought  to  reach  property, 
exempt  under  the  statute,  by  levy  and  sale  under  an 
execution  issued  before  the  death,  and  levy  made 
thereunder  after  the  death,  of  the  debtor,  that  such 
property  was  still  exempt  in  favor  of  tlie  debtor's 
family,  and  could  not  be  sold  away  from  them  for  his 
debts,  upon  the  ground  that  the  legislature  made  the 
exemption  not  only  in  favor  of  the  debtor,  but  also  of 
his  family.  See,  also,  Vedder  v.  Sexton  (46  Barh.^ 
189). 

I  think  it  is  clear  that  the  privilege  of  exemption 
is  not  made  an  incident  of  the  thing  exempted,  but  is 
a  privilege  personal  to  an  individual  or  individuals. 
It  has  been  so  held  in  Micks  v.  Tousley  (1  Cow.,  114) 
and  Baker  v  Brintrall  (52  Barb.,  188:  s.  c.  5  -466., 
N,  S.,  258).  But  these  were  cases  where  the  right 
was  sought  to  be  asserted  by  strangers  to  the  debtor. 


r 


"TT^ 


ORANGE  COUNTY,  APRIL,  1887.  141 

HATTER  OF  YOUNGS. 

The  exetnption  under  §  1393  of  the  Code  of  Civil 
Procedure  is  not  made  to  depend  upon  being  a  house- 
holder, a8  in  §  1390,  nor,  as  in  §  1391,  upon  "  being 
a  householder  or  having  a  family  for  which  he  pro- 
vides," and  it  perhaps  would  not  carry  with  it  the 
enlarged  privilege  in  favor  of  that  family.  However, 
as  this  is  not  a  case  in  which  the  exemption  is  sought 
in  favor  of  a  soldier,  or  any  one  dependent  upon  him, 
I  think  the  moneys  are  not  exempt  under  the  United 
States  statute.  Nor  is  it  a  case  where  the  exemption 
is  sought  in  favor  of  the  pensioner  or  any  member  of 
the  family  of  a  deceased  pensioner,  and  such  moneys 
are  not  exempt,  therefore,  under  the  Code  of  Civil 
Procedure.  \ 

The  decree  will  direct  the  payment  of  the  judg- 
ment. 


Orange  County.— Hon.  R.  C.  COLEMAN,  Surbo- 

GATE. — April,  1887. 

Matter  of  Youngs, 

-f»  th  matter  of  the  disposition  of  the  real  property 
of  Henry  Youngs,  deceased^  for  the  payment  of 
^18  debts. 

It  Hem  that  trust  money  may  be  followed,  not  only  into  land  wrongfully 

Purchased  therewith  by  the  trustee,  but  also  into  land  purchased 

therewith  by  one  to  whom  the  trustee  has  wrongfully  lent  it. 

^^^^  to  impress  a  trust  upon  land  purchased  by  one  holding  money 

belonging  to  the  trust,  the  conversion  of  the  trust  money  into  the 

Property  Bought  to  be  reached  must  be  clearly  shown  ;  it  is  not  enough 

^to  show  possession  of  trust  funds  and  purchase  of  the  property. 

^^  trust  moneys  are  deposited  in  a  bank,  and  tlie  depositor  subse- 
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qaeiitly  purchases  property  with  funds  drawn  from  that  bank,  the 
cestui  que  trust,  seeking  to  follow  the  trust  moneys  into  the  property 
purchased,  must  show  that,  but  for  the  intermingling  of  moneys  in  the 
bank,  the  money  employed  in  the  purchase  would  have  been  the  iden- 
tical trust  moneys  deposited. 

Hence,  where,  in  a  special  proceeding  instituted  to  procure  the  disposition 
of  a  parcel  of  real  property  of  decedent,  for  the  payment  of  his  debts, 
certain  incompetent  infant  cestuis  que  triLstent  sought  to  be  paid  out 
of  the  proceeds  in  preference  to  other  creditors,  on  the  ground  that 
their  trustee  had  unlawfully  lent  funds  of  their  trust  to  decedent  who 
bad  purchased  the  property  in  question  therewith  ;  and  the  evidence 
showed  that,  though  decedent  had  borrowed  such  funds  and  deposited 
them  in  his  bank,  his  account  had  been  overdrawn  thereafter  and  be- 
fore he  drew  the  amounts  which  he  paid  for  the  property, — 

Held,  that  the  preference  sought  to  be  secured  must  be  refused. 

Application  for  the  disposition  of  decedents  real 
property,  for  the  payment  of  his  debts. 

Decedent  died  September  9th,  1885,  and  his  widow, 
Annie  J.  Young  was  duly  appointed  administratrix. 
At  the  time  of  his  death,  he  was  the  owner  of  valua- 
ble real  estate  in  New  York  city,  Brooklyn  and  Orange 
county,  one  parcel  being  a  tract  of  30  acres  in  the 
last  named  county,  known  as  the  Thompson  purchase. 
Even  after  the  sale  of  the  real  estate,  there  would  not 
be  sufficient  to  pay  the  debts.  The  other  facts  ap- 
pear sufficiently  in  the  opinion. 

II.  C.  DuRYE A,  for  petitioner,  the  administratrix, 

G.  O.  HuLSE,  for  committee  of  Henry  T.  and  Caroline  Lewis, 

The  Surrogate. — Henry  Youngs,  Sr.,  the  uncle 
of  the  decedent,  and  Mrs.  Caroline  Lewis,  were  the 
executor  and  executrix  of  Charles  G.  Ferris,  deceased, 
the  father  of  Mrs.  Lewis.  Henry  Youngs,  Sr.,  died, 
and  the  decedent  and  one  Kelly  were  appointed  his  . 
executors.  Upon  a  settlement  had,  on  December 
24th,  1870,  between  Mrs.  Lewis  as  surviving  execu- 
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trix  of  Ferris  and  the  executors  of  Henry  Youngs, 
Sr.,  it  was  ascertained  that  Youngs,  Sr.,  as  executor 
of  Ferris,  owed  the  estate  $10,350.97.  For  this  amount 
the  executors  made  their  check  to  Mrs.  Lewis,  and 
took  her  receipt  in  full  settlement.  Mrs.  Lewis  en- 
dorsed the  check,  and  gave  it  to  her  husband  to 
deposit.  The  check  was  left  by  him  in  the  safe  of 
the  decedent,  to  be  called  for,  which  Mr.  Lewis  did 
several  days  after,  when  he  was  informed  by  the  dece- 
dent that  he  had  used  it,  and  he  then  offered  Mr. 
Lewis  his  not^  payable  "  to  Samuel  I.  Lewis,  guard- 
ian," for  $10,000,  and  cash,  $350.97,  in  place  of  the 
check.  Mr.  Lewis  says  he  demurred,  but  received  the 
note  and  money.  These*  moneys  were  a  trust  fund, 
to  be  held  for  the  benefit  of  Mr.  and  Mrs.  Lewis' 
minor  children  under  the  will  of  said  Ferris.  In 
May,  1874,  the  decedent  paid  Mr.  Lewis  on  this  note 
$6,000,  and  gave  a  similar  new  note  for  the  balance 
then  unpaid,  $7,455.66.  On  November  1st,  1881,  the 
eum  of  $506  jvas  paid  on  the  second  note,  and  on 
May  23d,  1883,  the  further  sum  of  $5,600,  when  the 
second  note  was  taken  up  and  a  third  note  given  for  the 
balance  then  unpaid,  $5,574.59,  which  is  still  unpaid. 
The  $10,350.97  check  was  deposited  by  the  deced- 
ent in  the  bank  to  his  credit,  on  February  21st,  1871. 
On  that  day,  before  depositing  this  check,  his  account 
was  overdrawn  $1,179.61.  Afterwards,  on  the  same 
day,  he  drew  from  his  account  $10,936.65,  leaving  his 
account  again  overdrawn  $2,116.26.  After  that  day 
and  before  May  24th,  following,  he  deposited  various 
sums,  and  drew  against  the  same,  so  that  on  the  last 
mentioned  day,  there  stood  a  balance  in  his  favor  of 
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$8,010.48.  Out  of  this  amount  he  drew  $1,500  and 
paid  it  to  one  Thompson  as  part  of  the  purchase  price 
of  30  acres  of  land  sold  by  the  latter  to  decedent,  and 
on  January  31st,  following,  the  decedent  drev  and 
paid  to  Thompson  the  further  sum  of  $2,000,  the  bal- 
ance of  the  purchase  price.  How  much  had  been 
deposited  and  drawn  out  in  the  meantime  does  not 
appear,  except  the  general  statement  of  "  large  sums." 
He  did  not,  however,  at  any  time  overdraw  his  ac- 
count. It  is  proper  to  state  that  the  knoAvledge  of 
the  decedent's  bank  account  is  derived  from  a  cash 
account  kept  by  him,  which  the  parties  assume  to  be 
a  correct  showing  of  the  former. 

Upon  this  state  of  facts,  it  is  claimed  in  behalf  of 
Caroline  F.  and  Henry  Y.  liCwis,  by  their  committee, 
that  a  resulting  trust  is  raised  in  their  favor  in  this  30 
acres  of  land,  so  that  they  are  entitled  to  be  first  paid 
from  the  proceeds  of  the  sale  before  the  general  cred- 
itors. 

When  the  executors  of  Youngs,  ^.,  gave  their 
check  to  Mrs.  Lewis  as  the  executnx  of  Ferris,  and 
took  her  receipt  therefor,  the  trust  fund  under  the 
circumstances,  passed  from  them  to  Mrs.  Lewis,  and 
she  became  its  custodian,  and  when  the  decedent  sub; 
sequently  received  the  check,  he  did  so  simply  as  a 
borrower  from  her,  but  with  a  full  knowledge  of  the 
trust  character  of  the  fund.  Whatever  may  be  in- 
tended to  be  implied  by  the  testimony  of  Mr.  Lewis 
as  to  the  manner  in  which  the  decedent  possessed 
himself  of  the  check,  it  is  evident  that  Mr.  Youngs 
considered  it  as  a  loan,  and  the  subsequent  acts  of 
both  Mr.  and  Mrs.  Lewis  were  a  recognition  and  rati- 
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fication  of  the  transaction  as  a  loan.  But  it  is  said 
these  children  were  minors,  and  non  compotes,  and 
hence  never  did  or  could  consent  to  the  transfer  of 
the  fund  from  the  decedent  as  one  of  the  executors 
of  Youngs,  Sr.,  to  himself  as  borrower  from  the  exec- 
utrix. The  payment  to  Mrs.  Lewis  as  the  surviving 
executrix  of  Ferris  was  a  proper  act  and  bound  the 
eesiuis  que  trustent,  and  the  only  right  they  can  have 
to  present  their  claim  against  the  decedent's  estate  is 
by  subrogation  to  the  right  of  the  executrix  to  do  so. 
I  do  not  consider  the  fact  that  the  notes  were  made 
payable  to  "  Samuel  I.  Lewis,  guardian,"  changes  the 
relation  of  any  of  the  parties.  He  was  not  the 
guardian  of  the  children,  and  could  not  recover  on 
the  notes,  either  as  guardian  or  individually.  His 
only  standing  in  the  transaction  was  that  of  an  agent 
of  his  wife  as  executrix  of  Ferris. 

Conceding  the  law  to  be  that  trust  money  can  be 
followed  not  only  into  lands  wrongfully   purchased 
with  it  by  the  trustee,  but  also  into  lands  purchased 
with  it  by  one  to  whom  the  trustee  has  wrongfully 
iotfned  it,  and  Wilson  v.  Foreman  {2Dicke7i8  JS.,  593), 
wiich  is  still  quoted  as  good  law,  would  seem  to  so 
hold,  I  am,  nevertheless,  of  the  opinion  that  this  land 
is  not  impressed  with  this  trust  because  of  a  failure 
to  trace  the  funds  into  its  purchase.     The  conversion 
of  the  trust  moneys  8peci6cally,  as  distinguished  from 
other  moneys,  into  the  property  sought  to   be  sub- 
jected to  the  trust  must  be  clearly  shown.     It  is  not 
sufficient  to  show  the  possession  of  trust  funds  and  the 
purchase  of  property  (Ferris  v.  Van  Vechten,  73  iV. 
T.J  113).     This  rule  may  appear  to  have  been  some- 

Vot.  v.— 10 
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what  relaxed  in  a  case  where  the  moneys  were  inter- 
mingled with  other  moneys  in  a  bank  account,  and 
that  account  drawn  from,  so  that  less  than  the  trust 
fund  remained.  What  remained  was  held  to  belong 
to  the  fund  (Rabel  v.  Griffin,  12  Daly^  24).  And  so  in 
another  case,  where  trust  moneys  were  intermingled 
with  other  moneys,  and  wrongfully  invested  in  a 
stock  of  clothing,  it  was  held  the  trust  attached  to  the 
clothing,  even  as  against  general  creditors  (Hooley  v. 
Gieve,  9  Daly,  104 ;  82  N.  Z.,  625).  In  these  cases, 
it  was  clear  to  be  seen  that  the  fund  or  some  part  of 
it  was  either  actually  in  the  bank  account  or  clothing, 
or  could  be  supposed  to  be. 

In  this  case,  the  whole  amount  deposited  had  been 
drawn  out,  and,  although  subsequently  made  good,  the 
account  cannot  be  supposed  to  contain  any  part  of 
the  trust  moneys.  While  it  is  true  that  when  moneys 
are  paid  into  bank  they  are  indiscriminately  mixed 
with  the  money  of  others  there  on  deposit,  and  that 
the  depositors  probably  will  not  again  receive  a  dollar 
of  the  identical  money  deposited  by  him  even  if  drawn 
within  the  hour,  still  in  order  to  impose  a  trust  on 
property  purchased  with  money  drawn  from  that 
bank  account,  it  must  be  made  to  appear  that  the 
purchase  was  made  with  money  which,  except  for  the 
intermingling  by  the  bank,  would  have  been  the  iden- 
tical money  deposited  ;  otherwise  we  might  be  con-, 
fronted  with  several  resulting  trusts  upon  the  same 
fund  of  money  or  property  purchased  by  it,  which 
from  the  very  nature  of  the  doctrine  creating  such  a 
trust  could  not  occur. 

The  preference  claimed  is  not  allowed. 
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Oeangb  County. — ^Hon,  R.  C,  COLEMAN,  Surro- 
gate.— June,  July,   1887. 

Matter  op  Townsend, 

In  the  matter  of  the  estate  of  Peter  Townsend, 

deceased. 

Testator  died  in  September,  1885,  aged  84  years,  leaving  a  large  estate,  and 
leaving*  him  surviving,  three  daughters,  to  one  of  whom,  C,  he  gave, 
by  ills  will,  executed  in  1883,  besides  certain  absolute  bequests,  a  life 
interest  in  more  than  two  thirds  of  his  property,  with  remainder  to  her 
children.  Upon  the  judicial  settlement  of  the  account  of  the  execu- 
tors, it  appeared  that  C.  claimed  certain  personal  property,  consisting 
o!  a  deposit  in  a  trust  company  and  railroad  bonds,  of  the  value  of 
about $120,000,  as  a  gift  from  testator  in  his  lifetime,  which  the  other 

I  legatees  contended  belonged  to  the  estate. 

The  bonds  were  purchased  by  the  testator,  and,  after  being  registered  in 
C.'sname,  were  retained  by  him,  and  found,  after  his  death,  among 
.  his  papers,  he  having  regularly  rtooved  the  coupons  and  collected  the 
interest.  The  money,  amounting  to  over  $100,000,  was,  except  the 
last  item  of  ^,000,  deposited  in  the  trust  company,  at  different  dates, 
before  the  execution  of  his  will,  in  C.'s  name,  by  the  testator,  who 
8*^  to  the  company  a  slip  containing  the  former's  signature,  to  be 
P»«ted  in  the  signature-book.  C.  kept  the  pass-book  in  her  possession, 
but  never  drew  against  the  deposit.  There  was  evidence  of  declara- 
tions by  testator  that  he  wanted  to  create  a  fund  for  C.*s  benefit.  It 
*w contended  that  the  alleged  gifts  Mere  void  for  want  of  delivery, 
**»<!  that,  if  sustained,  they  must  be  regarded  as  adeeming,  pro  tanto^ 
the  provisions  in  C.'s  favor,  contained  in  the  will— 
^<W,  that  the  gifts  were  valid,  the  control  of,  and  title  to  the  subject-matter 
baving  passed  from  testator  to  the  donee;  and  that  there  was  no  ademp- 
tion of  the  testamentary  disposition. 
Jackson  V.  Twenty-third  St.  R.  R.  Co.,  88  N,  K,  520;  Young  v.  Young, 

j  ^<<i.,  422— distinguished. 

Testator,  by  IjIb  ^jh^  gave  the  residue  of  his  real  and  personal  property  to 
^1*  executors,  in  trust  to  sell  the  former,  and  divide  the  proceeds  of 
tbe entire  residue  into  thirty-two  equal  parts;  whereof  he  directed  the 
executors  to  invest,  in  their  names  as  tnistees,  five  for  the  benefit  of 

I  ^^  daughter,  M.,  eight  for  that  of  his  daughter,  B.,  and  nineteen  for 

tbatof  his  daughter,  C,  during  their  respective  natural  lives,  and, 
*tthe  death  of  each  of  his  said  daughtei*s,  to  pay  the  principal  in- 
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vested  for  her  benefit  to  her  descendants.  He  appointed  C.  and  two 
others  **  executors  of  this  my  will,  and  trustees  of  the  several  trusts  here- 
inbefore created,"  and  provided  iu  case  **  any  of  said  trustees''  should 
die  or  become  disqualified,  for  the  appointment  of  a  successor. — 

Held,  that  tlie  executors  were  not  entitled  to  double  commissions. 

Lajtinv.  Davidson,  95  N.  T.,  2<$3— distinguished. 

Contest  concerning  alleged  gifts  inter  vivos,  npon 
judicial  settlement  of  executors' account;  and  deter- 
mination of  question  whether  executors  were  entitled 
to  additional  commissions  as  trustees.  The  facts  are 
stated  in  the  head  note. 

Platt  St  Bo  WEBS,  for  executors : 

Cited,  in  favor  of  donee's  claim,  Bedell  v.  Carll  (33 
N.  r.,  581);  Martin  v.  Funk  (75  id.,  134);  Noble  v. 
Smith  (2  Johns.,  52) ;  Fulton  v.  Fulton  (48  Barh.y 
581) ;  Schouler's  Pers.  Prop.,  vol.  2,  §  67  ;  Francis  v. 
B'klyn  El.  R.  R.  Co.  (17  Abh.  N.  C,  1);  Grymes  v. 
Hone  (49  N.  Y.,  17);  De  Caumart  v.  Bogert  (36 
Hun,  382) ;  Robert's  Appeal  (85  Penn.  St.,  84);  Scott 
V.  Simes  (10  Bosw.,  314) ;  Cooper  v.  Burr  (45  Barb.y 
9) ;  Standing  v.  Bowring  (Z.  i?„  27  Ch.  JD.,  341) ; 
Bennet  v.  Bennet  (Z.  i?.,  10  Ck.  Z>.,  474);  Dummer 
V.  Pitcher  (5  Sim.,  35 ;  affi'd,  2  M.  &  K.,  262). 

G.  L,  RiVBS,  far  objecting  legatees  : 

Cited  Noble  v.  Smith  (2  Johns.,  52) ;  Grangiac  v. 
Arden  (10  id.,  293) ;  Bedell  v.  Carll  (33  N.  T.,  581); 
Westerlo  v.  De  Witt  (36  id.,  340) ;  Young  v.  Young 
(80  id.,  422) ;  Jackson  v.  Twenty-third  St.  R.  R.  Co. 
(88  id.,  520) ;  Stokes  v.  Pease  (19  Week.  Dig.,  310) ; 
Bunn  V.  Markham  (2  Taunt,  224) ;  Trimmer  v.  Dan- 
by  (25  L.  J.,  JSr.  8.  [Eq.],  424) ;  Farquharson  v. 
Cave  (2  Collyer,  356).     As  to  ademption,  Hine  v. 
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Hine  (39  Barb.,  507)  ;  Exp.  Oakley  (1  Bradf.,  281); 
Langdon  v.  Astor  (16  N.  Y,^  9);  Benjamin  v.  Dim- 
niick  (4  Redf.,  7) ;  Beebe  v.  Estabrook  (79  N.  Z., 
246);  Alexander  v.  Alexander  (1  iV^.  T.  State  -ff., 
508);  Paine  v.  Parsons  (14  Pick.,  318);  Kirk  v. 
Eddowe8(3  Hare,  509);  Dugan  v.  Hollins  (14  M'd. 
Ck,  139) ;  Hopwood  V.  Hopwood  (7  H.  L.  Cas.,  728) ; 
Miner  V.  Atherton  (36  Penn.  St.,  528);  Leighton  v. 
Leighton  (L.  i?.,  18  Eq.,  458) ;  Van  Hoiiten  v.  Post 
(33iV:  J.,  Eq.y  344) ;  Lawrence  v.  Lindsay  (68  iV.  Z., 
108). 


The  Surrogate. — To  have  constituted  the  transac- 
tions good  gifts,  two  things  were  essential — an  inten- 
tion to  give,  and  a  suflBcient  delivery.  The  intention 
to  give  I  think  is  clearly  established.  Was  there  a 
8ufl5cient  delivery?  *^  The  delivery  must  be  such  as 
to  vest  the  donee  with  the  control  and  dominion  of 
the  property,  and  to  absolutely  divest  the  donor  of 
his  dominion  and  control,  and  the  delivery  must  be 
made  with  the  intent  to  vest  the  title  of  the  property 
in  the  donee"  (Jackson  v.  Twenty-third  Street  R.  Co., 
88  K  T.,  520). 

By  the  registration  of  the  bonds  in  Mrs.  Crawford's 
name,  Mr.  Townsend  placed  them  under  her  control 
and  dominion,  and  divested  himself  of  that  control 
and  of  the  title.  It  is  true  that  he  could  and  did  re- 
tain the  actual  custody  of  the  bonds,  and  also  collect- 
ed the  interest  accruing  on.  them  during  his  lifetime ; 
but  these  acts  are  not  conclusive  evidence  of  owner- 
ship, nor  do  they  disprove  a  gift.  By  his  own  act, 
Mr.  Townsend  -caused  that  to  be  done  (the  registration 
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of  the  bonds  in  Mrs.  Crawford^s  name)  which  placed 
them  beyond  his  control,  except  as  to  the  mere  cus- 
tody of  them,  and  thereby  made  it  necessary,  in  case 
of  a  transfer  of  title,  to  apply  to  her  for  authority'  for 
that  purpose.  The  moneys  deposited  with  the  trust 
co!npany  by  Mr.  Townsend  were  thereby  made  sub- 
ject exclusively  to  Mrs.  Crawford's  control,  and  he  so 
understood  it,  for  he  procured  from  her  and  delivered 
her  signature  to  the  bank,  for  its  guidance  for  that 
purpose. 

The  distinction  between  this  case  and  the  cases  of 
Jackson  v.  Twenty-third  Street  R.  Co.  {Huprci)  and 
Young  V.  Young  (80  N,  Z.,  422),  I  think  is  that,  in 
the  case  of  Jackson,  the  intention  to  give  was  not 
shown,  and,  in  the  case  of  Young,  there  was  an  inten- 
tion to  make  the  gift  shown,  but  nothing  which  could 
be  construed  to  be  a  delivery.  In  the  latter  case, 
there  was  no  parting  with  the  dominion,  nothing  was 
done  which  precluded  the  donor  from  selling  the 
bonds  or  exercising  any  other  act  of  ownership  over 
them.  I  am  of  opinion  that  the  gifts  in  each  instance 
were  valid. 

It  remains  to  be  determined  whether  these  gifts 
are  to  be  adjudged  ademptions,  in  whole,  or  in  part, 
of  the  provision  in  the  will  for  Mrs.  Crawford.  The 
greater  portion  of  the  ^102,020,  deposited  to  the  cred- 
it of  Mrs.  Crawford  with  the  Trust  Company, — ^in  fact 
all  but  the  sum  of  $4,020,  which  was  the  amount  of 
the  last  deposit, — were  deposited  by  Mr.  Townsend 
before  he  made  his  will.  We  are,  therefore,  to  sup- 
pose that,  at  the  time  he  made  his  will,  he  considered 
this  fact  in  determining  what  portion -he  should  give 
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Mrs.  Crawford  by  the  will,  and  any  amount  advanced 
by  him  to  her  before  that  is  not  to  be  considered  an 
ademption  of  what  was  given  her  by  the  will  (Arnold 
V.  Haroun,  Gen.  T.  Sup.  Ct.,  5th  Dept.,  26  JST.  T. 
Week.  Dig.,  22). 

Generally,  advancements  made  by  a  parent  to  a 
child  after  the  making  of  a  will  are  presumed  to  be 
intended  to  extinguish  a  legacy  to  the  extent  of  such 
advance,  but  this  presumption  may  be  overcome  by 
evidence  of  declarations  of  the  testator  at  the  time  of 
making  such  advancements,  which  show  the  intent 
with  which  the  act  was  done,  and  if  done  with  one  in- 
tent, it  will  operate  as  an  ademption,  and,  if  with  a 
different  intent,  otherwise. 

I  think  the  fair  inference  to  be  drawn  from  Mr. 
Townsend's  remarks  to  Mr.  Clark  and  Dr.  Boyd  is 
that  the  bonds  and  moneys  were  intended  to  be  out 
and  out  gifts,  and  were  not  to  be  deducted  from  the 
portion  given  her  by  the  will.  I  think  this  view  is, 
in  a  measure,  sustained  by  the  nature  of  the  legacy 
to  Mrs.  Crawford, — it  is  to  her  for  life  only, — and  it 
can  hardly  be  supposed  that  the  testator  intended,  by 
making  absolute  gifts  to  Mrs.  Crawford,  to  thereby 
diminish  the  fund  to  be  received  by  her  children. 

The  decree  will  settle  the  account  of  the  executors 
as  filed. 


The  following  opinion  was  filed,  in  the  same  matter, 
in  July,  1887 : 

The  Surrogate. — It  is  necessary  to  decide  now 
whether  the  executors  will  be  entitled  to  double  com- 
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missions  in  the  administration  of  this  estate,  in  order 
to  determine  whether  they  are  now  entitled  to  be 
allowed  full  commissions ;  for,  if  this  is  a  case  in  which 
they  will  not  be  entitled  to  double  commissions,  they 
should,  on  this  accounting,  be  allowed  full  commis- 
sions on  sums  received  and  paid  out,  and  half  com- 
mist^ions  for  receiving  the  balance  still  retained  and 
not  directed  to  be  paid  out  herein. 

The  rule  by  which  to  determine  this  question  is 
laid  down  by  Judge  FiscH,  in  Johnson  v.  Law- 
rence (95  N,  Y.y  154)  at  page  160,  where  he  says: 
"Where,  by  the  terms  or  true  construction  of  the 
will,  the  two  functions  with  their  corresponding  duties 
co-exist,  and  run  from  the  death  of  the  test*itor  to  the 
final  discharge,  interwoven,  inseparable  and  blended 
together,  so  that  no  point  of  time  is  fixed  or  contem- 
plated in  the  testamentary  intention,  at  which  one 
function  should  end  and  the  other  bec'in,  double  com- 
missions  or  compensation  in  both  capacities  cannot 
be  properly  allow^ed." 

It  is  claimed,  on  behalf  of  the  executors,  that  the 
testator  contemplated  such  a  point  of  time  where,  by 
his  will,  he  directs  his  executors  to  hold  the  residue 
of  his  estate  in  trust  tor  the  benefit  of  his  children 
and  grandchildren.  I  am  unable  to  discover  the  point 
of  time  at  which  one  function  is  to  cease  and  the 
other  begin.  The  true  construction  of  this  provision 
of  the  will,  it  seems  to  me,  is  the  one  followed  by  the 
executors,  i,  «.,  that  liis  children  are  entitled  to  the 
income  upon  his  estate  (excepting  the  two  parcels  of 
real  estate  given  to  Mrs.  Crawford  and  her  children) 
from  his  death,  not  from  and  after  a  year  from  his 
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death,  or  after  settlement  and  judicial  determination 
of  the  amount  of  the  residue ;  in  other  words,  that 
their  duties  in  regard  to  these  trust  funds  began  at 
once,  and  will  continue  until  the  final  distribution 
under  the  provisions  of  the  will.  It  is  true  that  a 
portion  of  the  fund  is  and  will  be  required  to  pay 
debts  and  expenses ;  still  the  duties  under  the  trusts, 
as  to  the  residue,  began  at  once,  and  are  inseparable 
ia  point  of  time,  from  their  other  executorial  duties, 
and  will  continue  blended  until  the  final  determina- 
tion. 

To  reconcile  the  rule  laid  down  in  Johnson  v.  Law- 
rence (supra),  with  the  facts  in  Laytin  v.  Davidson 
(95  K  Y,y  263),  in  which  latter  case  the  court 
allowed  the  executors  double  commissions,  and  upon 
which  case  the  counsel  for  the  executors  herein  rely, 
is  not  without  its  diflBculties ;  but  the  difference  be- 
tween that  case  and  this  case  seems  to  me  to  lie  in 
the  fact  mentioned  by  Judge  Finch,  at  page  266.  In 
that  case,  "  the  duty  of  division  into  shares  and  to 
receive  and  apply  the  income  of  the  several  shares  to 
the  use  of  the  beneficiaries,  respectively,  could  not  be 
performed  until  the  residue  should  be  ascertained  by 
an  accounting."  Be  this  as  it  may,  however,  the 
decision  is  stated  to  be  based  on  tlie  conclusion  that 
"  the  will  contemplated  an  eventual  separation  of  the 
functions  and  duties,"  which,  as  I  have  pointed  out, 
is  not  the  fact  in  this  case. 

I,  therefore,  conclude  that  this  is  a  case  in  which 
only  one  set  of  commissions  can  be  allowed. 
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Orange  County.— Hon.  R.  C.  COLEMAN,  Surro- 
gate.— June,  1887. 

Matter  of  Elston. 

In  the  matter  of  the  application  for  revocation  of  pro- 
bate of  the  will  of  Joseph  D.  Elston,  deceased. 

One  employed  and  acting  as  the  legal  adviser  of  a  testator,  who  becomes 
a  subscribing  witness  to  the  latter's  will,  is  competent,  under  Code 
Civ.  Pro.,  §  835,  to  testify  to  facts  appertaining  to  the  queeiion  of  due 
execution. 

Decedent  died  in  December,  1885,  leaving  a  will 
dated  November  3d,  1882,  which  was  admitted  to 
probate  by  the  Surrogate  of  Orange  county  June  1st, 
1886.  This  proceeding  was  to  obtain  a  revocation  of 
such  probate  on  the  petition  of  Amelia  L.  Quick,  a 
niece.  The  application  was  resisted  by  the  executor, 
John  R.  Haulstead,  and  Eliza  Elston,  executrix,  who 
was  also  the  widow  and  sole  legatee  of  decedent. 

Upon  the  hearing,  Wilcox  one  of  the  subscribing 
witnesses,  in  substance  testified  that  he  did  not  see 
the  testator  sign  his  name  to  the  paper,  that  the  tes- 
tator did  not  declare  it  to  be  his  will  to  him,  and  that 
the  testator  did  not  request  him  to  sign  as  a  witness. 
He,  however,  said  he  was  present  in  the  room  at  the 
time,  saw  the  will,  signed  his  name  at  the  request  of 
the  other  Avitness,  and  saw  the  testator  sitting  at  the 
table  at  which  the  will  was  signed.  The  other  wit- 
ness, Hulse,  was  the  lawyer  who  prepared  the  will, 
and  was  at  the   time   employed   and   acting  as   the 
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attorney  of  the  testator.  He  was  permitted  by  the 
Surrogate,  subject  to  objection  under  Code  Civ.  Pro., 
§  835,  to  testify  to  the  facts  incident  to  the  execution 
of  the  will,  but  not  as  to  other  matters.  He  testified 
to  a  full  and  proper  compliance  with  the  statute. 

H.  D.  WuLCOX  and  E.  P.  Kast,  for  petitioner. 

T.  S.  HuLSE,  H.  A.  Wadswokth,  and  W.  Van amee, /or  executors. 

The  Surrogate. — ^The  only  objection  to  the  pro- 
bate, which  is  seriously  urged,  is  that  the  testimony 
of  the  witness,  Wilcox,  shows  a  failure  to  comply  with 
the  statutory  requirements  as  to  the  manner  of  execu- 
tion of  wills.  Standing  alone,  this  would  be  so,  but  a 
full  compliance  is  testified  to  by  the  witness,  Hulse, 
and  the  attestation  clause,  signed  by  Wilcox,  shows 
the  same.  The  witness,  Wilcox,  is  an  old  man,  ap- 
parently somewhat  deaf  and  stupid,  and  evidently, 
very  forgetful.  I  am  satisfied  from  the  evidence  and 
by  his  manner,  that  Wilcox  has  forgotten  many  of 
the  facts  connected  with  the  execution  of  the  will, 
and  that  the  will  was  executed  in  conformity  with  all 
the  statutory  requirements.  It  has  been  held  fre- 
quently by  the  courts  that  mere  failure  of  memory 
of  a  subscribing  witness,  will  not  defeat  the  probate 
of  the  will. 

It  is  claimed,  however,  on  behalf  of  the  petitioner, 
that  the  evidence  of  the  witness,  Hulse,  should  be 
disregarded,  because  it  should  have  been  excluded 
upon  the  trial  under  §  835  of  the  Code  of  Civil 
Procedure.  Although,  at  that  time,  Hulse  was  an 
attorney,  and  was  employed  and  acting  as  the  legal 
adviser  of  the  testator,  nevertheless,  when  the  testa- 


\!^ 


166     CASES  IN  THE  SURROGATES'  COURTS. 


MATTER  OF  WOODWORTH. 


iK 


E..    •  f 


'.*-< 


tor  requested  him  to  become  a  subscribing  witness  to 
the  will,  he  was  thereby  placed  by  the  testator  in 
another  relation  to  himself  than  that  of  attorney  and 
client,  and  another  duty  was  imposed  upon  him,  the 
very  nature  of  which  necessitated  publicity.  The 
duty  imposed  upon  him,  as  a  subscribing  witness,  was 
outside  of  and  disconnected  from  any  duty  growing 
out  of  the  other  relation  of  attorney  and  client,  and 
concerning  which  he  was  not  only  at  liberty  to  tes- 
tify, but  in  duty  bound  to  do.  The  courts  have  even 
gone  further  and  held  that  communications  to  an 
attorney,  employed  to  prepare  a  will,  with  reference 
to  the  will  and  its  trusts,  are  not  privileged  (Matter  of 
Austin,  42  Hun,  516).    . 

A  decree  will  be  made,  denying  the  application  to 
revoke  the  probate. 


Cattaraugus  County.— Hon.  ALFRED  SPRING,  Sur- 
rogate.— July,  1886. 

Matter  of  Woodworth. 

In  the  matter  of  the  estate  of  Lottie  M.  WooDWORTn, 

,   deceased. 


Code  Civ.  Pro.,  §§  1^32,  1833  and  1834,  relating  to  the  mode  of  impeaching 
or  contradicting  an  inventory,  were  not  intended  to  operate  upon  an 
accounting  where  a  trustee's  management  of  his  trust  is  on  trial. 

A  Surrogate's  court  cannot  determine  the  right  of  inheritance  of  heirs  at 
law,  in  a  contested  proceeding  ;  nor  is  the  division  of  real  property  or 
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its  aviuls  within  the  compass  of  its  jurisdiction,  except  where  such 
property  is  sold  pursuant  to  its  decree  under  the  statute. 

Proceeds  of  a  sale  of  an  infant's  land,  made  in  his  lifetime,  are  real  prop- 
erty, and  descend  to  his  heirs,  where  he  dies  intestate  during  minority. 

Decedent  died  an  infant,  intestate,  leaving,  her  surviving,  a  mother  and 
three  sisters.  During  her  lifetime,  certain  land  of  which  she  was 
seized  was  sold  in  proceedings  instituted  for  that  purpose,  and  the 
proceeds  of  sale  were  paid  to  the  county  treasurer.  After  her  death, 
her  administrator,  assuming  the  money  to  be  personal  property,  ob- 
tained an  order  directing  it  to  be  paid  to  him,  included  the  amount  in 
his  inventory,  paid  the  bulk  thereof  to  decedent's  mother,  and,  after 
the  death  of  the  latter,  paid  thereout  $50  on  account  of  her  funeral  ex- 
penses. Upon  the  judicial  settlement  of  the  administrator's  account, 
on  objection  by  the  surviving  next  of  kin, — 

Beldj  that  the  money  in  question  was  real  property,  and  retained  its  char- 
acter as  such  notwithstanding  the  acts  of  the  administrator  in  respect 
thereto,  and  that  the  court  had  no  jurisdiction  to  determine  the  rights 
of  inheritance  thereof. 

Hearing  of  objections  to  account  of  administrator 
of  decedent's  estate,  interposed  in  proceeding*^  for 
judicial  settlement. 

£.  £.  A  G.  W.  Habdino,  for  administrator. 
C.  D.  Van  Aebn am,  for  objector. 

The  Surrogate. — The  petitioner  in  this  proceeding 
was  appointed  administrator  of  intestate  in  the  year 
1870.  At  the  time  of  her  death,  she  was  a  minor, 
leaving  her  surviving  no  child,  husband  or  father,  but 
a  mother  and  three  sisters.  The  mother  has  since 
died. 

Some  time  prior  to  the  death  of  the  intestate,  cer- 
tain real  estate  of  which  she  was  seized,  and  which 
was  situated  in  Wyoming  county,  was  sold  in  proceed- 
ings had  therefor,  and  the  proceeds  of  sale,  amount- 
ing to  over  $600,  were  paid  to  the  treasurer  of  that 
county,  pursuant  to  the  order  of  the  county  judge. 
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After  her  death  the  administrator,  supposing  this 
money  was  personal  property,  of  which  he  was  the 
proper  custodian,  obtained  an  order  from  the  county 
judge,  directing  the  treasurer  to  pay  it  to  him,  the 
administrator,  which  was  accordingly  done.  Five  hun- 
dred and  fifty  dollars  of  this  were  subsequently  paid 
to  the  mother  of  decedent  by  the  administrator,  and 
later  $50  were  paid  to  liquidate  the  funeral  expenses 
of  the  mother,  upon  her  death.  These  payments  are 
objected  to  by  the  contestant,  and  the  main  contro- 
versy now  arises,  as  to  the  character  of  this  money  so 
paid  by  the  administrator,  and,  if  "  impressed  with 
real  uses  "  when  received  by  him,  what  effect  his  ac- 
tion has,  in  inventorying  and  treating  it  as  personal 
property. 

If  the  purchase  price  of  this  real  estate  was  the 
same  as  the  land  itself,  the  statute  of  descent  would 
compel  a  partition  or  division  of  the  fund  among  the 
heirs  at  law,  and  it  would  go  to  the  mother  for  life, 
and  upon  her  decease  to  the  sisters  (R.  S.,  part  2,  ch. 
2,  §  6  ;  Wheeler  v.  Clutterbuck,  52  I^.  Z.,  67-72). 
In  that  event,  the  mother,  by  virtue  of  her  life  inter- 
est therein,  would  be  entitled  to  the  possession  of  this 
monej'^,  and  the  payments  made  to  her  by  the  admin- 
istrator would  be  valid.  At  least,  he  could  not  be 
made  to  account  for  this  money  as  administrator,  for 
in  that  capacity  he  is  only  chargeable  with  the  per- 
sonal effects  of  deceased  (Shumway  v.  Cooper,  16 
Barb.,  556). 

If,  however,  this  money  was  personal  property,  it 
would  be  distributed  to  the  mother  and  the  sisters 
equally,  according  to  the  statute  of  distribution  (R. 
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S.,  part  2,  cb.  6,  tit.  3,  §  90.  And  in  that  case,  the 
payments  made  to  the  mother  would  be  excessive, 
and  the  administrator  would  be  liable  to  the  amount 
of  such  over  payments  (Adair  v.  Brimmer,  74  iV^.  Y.^ 
539,  558).  So  that  it  is  essential  to  a  proper  disposi- 
tion of  this  matter,  to  determine  whether  this  money 
was  descendible  to  the  heirs  at  law,  like  real  estate,  or 
distributable  to  the  next  of  kin,  as  personal  property. 
It  is  a  general  proposition,  well  sustained  by  author- 
ity, that  the  proceeds  of  the  sale  of  an  infant's  lands 
are  deemed  and  treated  as  real  estate,  and  descend  to 
his  heirs  at  law,  in  case  of  his  death  intestate  during 
his  minority  (Forman  v.  Marsh,  1  Kerii.,  544;  Matter 
of  Price,  67  iV.  F.,  231 ;  Horton  v.  McCoy,  47  iV^.  T., 
21;  Sweezy  v.  Thayer,  1  Dtter,  286).  This  is  neces- 
sary, to  preserve  intact  the  right  of  inheritance,  as 
the  statutes  of  descent  and  distribution  are  not  the 
same.  But  in  this  case,  the  counsel  for  the  contest- 
ant claims  that,  inasmuch  as  the  administrator  re- 
ceived this  money  on  the  hypothesis  that  it  was 
personal  estate,  and  inventoried  it  as  such,  and  incor- 
porated it  in  his  account,  he  is  now  estopped  from 
asserting  the  money  to  be  real  property,  and  that  he 
cannot  rebut  and  impeach  his  inventory.  Sections 
1832,  1833  and  1834  of  the  Code  of  Civil  Procedure 
are  re-enactments  of  long  existing  statutes,  and,  while 
they  specify  in  what  particulars  an  inventory  can  be 
rebutted  or  explained,  also  provide  that  the  prohibi- 
tion does  not  infringe  upon  any  rule  of  evidence  which 
the  administrator  was  otherwise  permitted  to  invoke, 
nor  were  these  statutes  designed  to  operate  upon  an 
accounting  where  the  trustee's  management  of   his 
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trust  is  upon    trial   (Thorne    v.  Underbill,    1    Devi., 
306,  313;  Redf.  Surr.    Prac,  711;    McClellan   Surr. 

Prac,  601). 

The  administrator  makes  his  inventory  soon  after 
assuming  the  trust,  and  when  ordinarily  he  is  only 
slio-htly  familiar  with  the  estate  of  his  intestate,  and 
if  he  inadvertently  causes  property  to  be  appraised 
which  belongs  to  other  parties,  he  should  not  be 
chargeable  therewith.  The  obligation  he  assumes  is 
to  manage  the  property  of  the  decedent,  and  when  he 
has  done  that  as  the  law  directs,  his  duties  to  the  next 
of  kin  end.  Nor  does  the  doctrine  of  estoppel  apply 
to  this  case  in  favor  of  contestant.  This  money  was 
paid  to  Mr.  Randall  with  the  knowledge  of  the  next 
of  kin,  and  they  knew  of  these  payments  made  to  the 
mother,  and  did  not  interfere  to  prevent  the  adminis- 
trator making  them.  But  beyond  all  this,  the  bare 
fact  that  the  administrator  has  seen  fit  to  designate 
this  money  as  personal  property  does  not  in  truth 
alter  its  character.  If  that  is  so,  then  by  that  act  the 
mother's  right  to  the  use  of  this  property  would  be 
effectually  cut  off,  for  an  estoppel  is  nothing  unless 
reciprocal  in  its  effect  and  operation  (Clute  v.  Jones, 
28  N.  J\,  284).  The  administrator  in  this  case  has 
given  the  usual  bond,  for  what?  To  ensure  to  the 
next  of  kin  a  faithful  performance  of  the  trust  com- 
mitted to  him — to-wit  the  management  of  the  per- 
sonal effects  of  the  intestate  as  the  statutes  provide. 
The  sureties  guarantee  to  them  a  strict  compliance 
with  the  terms  of  this  bond,  but  their  liability  cannot 
be  extended  beyond  its  terms  (People  v.  Pennock, 
60  N.  r.,  421 ;  Miller  v.  Stewart,  9    Wheaton,  680). 


r^ 


CATTARAUGUS  COUNTY,  JULY,  1886.      161 

■ 
HATTER  OP  WOODWORTH. 

Again  the  Surrogate's  court  can  have  no  jurisdic- 
tioQ  to  determine  the 'rights  of  these  parties  to  this 
money.  That  court  is  one  of  limited  jurisdiction,  and 
its  powers  and  limitations  are  prescribed  and  defined 
by  statute  (Code  Civ.  Pro.,  §  2472 ;  Bevan  v.  Cooper, 
12  N.  T.,  317,  327).  It  cannot  determine  the  right 
of  inheritance  of  heirs  at  law  to  real  estate  in  a  con- 
tested proceeding ;  nor  are  the  division  and  partition 
of  real  estate,  or  its  avails,  within  the  compass  of  the 
Surrogate's  jurisdiction,  except  by  proceedings  to  pay 
the  debts  of  decedent.  The  mere  ipse  dixit  of  an 
administrator,  characterizing  as  personal  property  that 
which  the  law  designates  as  real  estate,  does  not  in 
fact  alter  its  character,  so  as  to  vest  the  Surrogate 
with  jurisdiction.  The  jurisdiction  of  a  court  is  not 
80  pliable  and  elastic  that  it  can  be  enlarged  or  re- 
stricted to  suit  the  caprice  of  every  suitor.  The  con- 
testant must  seek  redress  in  another  court  for  the 
proceeds  of  this  real  estate. 

The  administrator,  in  addition  to  the  avails  of  this 
land,  received,  in  1870,  $202.97.  He  expended  a 
few  dollars  of  this,  and  the  residue  he  has  kept  for  a 
small  portion  of  the  time  in  bank,  in  his  own  name, 
but,  for  the  greater  part  of  this  long  time,  he  has  had 
it  stowed  away  in  his  bureau  drawer.  He  testifies 
this  could  have  been  invested  with  reasonable  dili- 
gence; and  it  was  incumbent  upon  him  to  do  so 
(Shuttle worth. V.  Winter,  55  N.  F.,  624,  631 ;  Hasler 
V.  Hasler,  1  Bradf.,  248). 

Vol.  v.— 11 
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Cattaraugus  County.— Hon.  ALFRED  SPRING,  Sun- 

iiOGATE. — June,  1887. 


MattePw  of  Reuter. 


•a- 


In  the  matter  of  the  estate  of  Augustus  Reuter, 

deceased. 


U^' 


f 


Notwithstanding  the  passage  of  the  married  women's  acts,  husband  and 
wife  remain  generally,  in  legal  contemplation,  one,  and  can  contract 
with  one  another  only  in  matters  appertaining  to,  and  when  necessary 
for  the  protection  of,  the  separate  estate  of  the  latter. 

Upon  the  judicial  settlement  of  the  account  of  the  widow,  and  administra- 
trix of  the  estate,  of  decedent,  who  was  a  cheeseraaker  by  occupation, 
the  former  presented  a  claim  for  services  rendered  by  her  in  working 
with  decedent  at  his  business,  and  proved  a  promise  by  him  to  pay  her 
therefor. — 

Held,  that  the  claim  in  question  was  not  enforceable  either  at  common 
law,  or  under  the  statutes  of  this  State;  and  that  the  same  should  be 
disallowed. 


'>t' 


^^" 


Hearing  of  objections  interposed  by  next  of  kin  of 
decedent,  to  account  filed  by  administratrix,  in  pro- 
ceedings for  judicial  settlement. 

Laidlaw  «fe  McNAiR,/or  toidow, 
W.  H.  Ticknob, /or  next  of  kin. 

The  Surrogate. — Augustus  Reuter  died  without 
issue,  but  left  him  surviving  his  widow.  He  was  a 
cheesemaker  by  vocation,  and  his  wife  worked  with 
him  at  that  business.  She  presents  a  claim  for  the 
services  so  rendered,  predicated  upon  a  promise  by 
him  to  pay  her  therefor.  The  evidence  fairly  shows 
that  the  decedent  made  such  promises,  and  the  only 
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question  is  aa  to  her  legal  right  to  enforce  a  claim  of 

this  kind.  ^ 

Of  course,  at  common  law,  no  such  claim  could  be 
made  (1  Blacks.  Comm.  [Sharswood],  442;  2  Kent's 
Coram.,  129).  In  the  various  statutes,  passed  since 
1848  in  our  State,  extending  the  rights  of  a  married 
woman  over  her  property,  and  also  increasing  her 
liability  for  the  acts  affecting  her  property,  I  do  not 
find  that  she  has  been  vested  with  any  right  to  con- 
tract with  her  husband,  unless  the  contract  directly 
pertains  to  her  separate  estate.  These  statutes  have 
frequently  received  a  construction  adverse  to  that  of 
the  claimant  in  this  proceeding.  In  Whitaker  v. 
Whitaker  (52  iV.  Z.,  368),  the  husband  gave  to  his 
wife  his  promissory  note  for  $4,000,  for  services  per- 
formed by  her  in  doing  out-of-door  work  upon  his 
farm.  The  note  was  proved  by  his  widow  against  his 
estate,  and  allowed  by  the  Surrogate,  although  under 
the  objection  of  the  collateral  next  of  kin.  The 
Court  of  Appeals  reversed  the  decree  of  the  Surro- 
gate. At  page  371,  Judge  Rapallo,  in  giving  the 
opinion  of  the  court,  says  :  "  If  a  wife  can  be  said  to 
be  entitled  to  higher  consideration  or  compensation 
because  she  labors  in  the  field,  instead  of  in  her 
household  (which  I  do  not  perceive  and  cannot  admit), 
the  law  makes  no  such  distinction.  It  has  never 
recognized  the  right  to  compensation  from  her  hus- 
band on  account  of  the  peculiar  character  of  her 
services.  In  most  cases,  she  probably  contributes 
more  to  the  happiness  of  her  family  by  the  proper 
discharge  of  the  delicate  and  responsible  duties  of  her 
household,  than  by  any  outside  labors,  however  ardu- 
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ous.  It  is  clear  that  the  law  regards  neither  as  any 
consideration  for  a  promise,  founded  thereon,  from  her 
husband." 

In  Coleman  v.  Burr  (93  N.  F.,  17),  the  wife  had 
taken  care  of  the  paralytic  mother  of  her  husband, 
upon  his  explicit  promise  to  pay  her  therefor.  The 
Court  of  Appeals,  in  deciding  such  a  claim  could  not 
be  sustained  against  the  husband,  say,  at  page  25  : 
"  It  would  operate  disastrously  upon  domestic  life, 
and  breed  discord  and  mischief,  if  the  wife  could  con- 
tract with  her  husband  for  the  payment  of  services  to 
be  rendered  for  him  in  his  home ;  if  she  could  exact 
compensation  for  services,  disagreeable  or  otherwise, 
rendered  to  members  of  his  family ;  if  she  could  sue 
him  upon  such  contracts,  and  establish  them  upon 
the  disputed  and  conflicting  testimony  of  the  members 
of  the  household."    -See  also  pages  28  and  29. 

The  following  cases  are  in  the  same  line :  Bertles 
V.  Nunan  (92  N.  IT.,  158);  Fairlee  v.  Bloomingdale 
(67  How.  Pr,,  292);  Kaufman  v.  Schoeffel  (37  Sun, 
140);  Noel  v.  Kinney  (15  Abb.  N.  C,  403);  Bamett 
V.  Harshbarger  (5  N.  E.  Rep.,  718) ;  Kniel  v.  Egles- 
ton  (4  i\^.  E.  Rep.,  573);  1  Bishop,  Mar.  Wom.,  35. 
These  cases,  while  giving  a  fairly  liberal  interpreta- 
tion to  these  statutes,  and  the  rights  and  obligations 
of  married  women  thereunder,  still  hold  uniformly 
to  the  doctrine  that,  in  legal  contemplation,  the  hus- 
band and  wife  are  still  one,  and,  as  between  them- 
selves, can  only  make  such  contracts  as  are  necessary 
to  protect  her  separate  estate. 

In  each  of  the  cases  of  Benedict  v.  Driggs  (34  Hun, 
94);  Granger  v.  Granger   (2  State  Rep.y  211);  and 
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Fairbanks  v.  Mothersell  (60  Barb.,  406),  it  pointedly 
appeared  that  the  wife  was  possessed  of  a  separate 
estate,  and  the  acts  there  upheld  were  those  espec- 
ially relating  to  this  estate.  In  the  case  under  con- 
sideration, the  husband  was  a  cheesemaker,  and  the 
wife  very  naturally  aided  him  in  carrying  on  this 
business  during  the  cheesemaking  season,  so  that  the 
case  is  not  distinguishable  from  Whitaker  v.  Whit- 
aker  (supra). 

If  every  service  rendered  by  a  wife  for  her  husband 
outside  of  the  household  duties,  strictly  considered, 
can  be  made  the  basis  of  a  charge  against  the  hus- 
band's estate,  it  will  practically  abolish  the  making  of 
vrills  by  married  men,  for  the  wife  can  very  easily 
absorb  the  estate  in  claims  of  this  kind.  Every 
hastily  put  admission,  every  statement  made  by  the 
husband  in  commendation  of  his  wife's  services,  would 
be  tortured  into  an  intention  to  compensate  her  for 
work  jeally  inseparably  connected  with  the  marital 
relation.  The  temptation  to  perpetrate  fraud  in  the 
presentation  of  claims  of  this  kind  would  be  too 
patent  and  too  available  to  be  resisted.  The  widow 
who  imagined  she  was  wronged,  by  the  disposition 
of  her  husband's  property  in  accordance  with  the 
statutes  of  distribution  or  of  descent,  or  by  his  will, 
would  be  very  liable  to  seek  what  she  would  term 
"her  rights"  by  claims  for  unusual  services  rendered 
her  husband.  A  construction  of  these  statutes  per- 
mitting the  enforcement  of  claims  of  this  character 
would  injure  instead  of  benefiting  married  women,  in 
that  it  would  weaken  the  marriage  relation,  and 
foment  domestic  turmoil.     The  common   law   unity 
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of  the  husband  and  wife,  the  disabilities  incident  to 
the  marriage  contract,  so  far  as  they  affect  deahngs 
between  themselves  during  coverture  should  be  en- 
croached upon  with  exceeding  care. 

The  claim  in  this  case  should  be  disallowed,  and  I 
direct  that  an  order  be  entered,  accordingly. 


<^»^» 


Albany  CouNxr.— Hon.  FRANCIS   H.   WOODS,  Sur- 
rogate.— September,  1886. 

Matter  of  McPheuson. 

In  the  matter  of  the  estate  of  Mary  McPherson,  de- 
ceased. 


A  Surrogate's  court  sliould  not  declare  a  statute  void  as  unconstitutional, 
unless  satisfied  of  its  invalidity  upon  that  ground,  beyond  a  reasonable 
doubt. 

L.  1885,  ch.  483,  entitled  ''an  act  to  tax  gifts,  legacies  and  collateral  inherit- 
ances in  certain  cases,"  does  not  contravene  the  constitution  of  the 
State,  by  reason  of  its  confeiTing  upon  Surrogates  powers  unauthorized 
by  that  instrument,  or  omitting  to  require  proper  notice  to  be  given  to 
the  x)ersons  to  be  taxed,  or  failing  to  state  the  object  to  which  the  tax 
is  to  be  applied.  * 

Application  by  the  district  attorney  of  Albany 
county,  to  compel  payment  by  the  executors  of,  and 
legatees  under  the  will  of  decedent,  of  the  tax  im- 
posed by  L.  1885,  ch.  483. 

Hugh  Reilly,  district  attorney y  for  the  application. 

John  F.  Montignani,  Robert  G.  Schereb  and  Eugene  BuBLni"- 
GAME,  Opposed. 


*  Affirmed,  proforma^  at  General  Term,  and  subsequently  affinned  in  Court 
of  Appeals,  104  N.  Y.,  306. 


f 


ALBANY  COUNTY,  SKPTEMBER,  1886.       167 

^^^^^^^^■^^■^■^^^^^—M ^— ^^^^^^^-^^^—  ■    ■     ■  ■■■■■■■■■■  11  I  ■■■I  1^     ■   ■—  ^   II       »■  ■     I  l^^l         I         m^^^^   ■      .    ^1   P  M  I  III  ■  ^ 

HATTER  OF  M*PHERSON. 

The  Surrogate. — This  is  a  proceeding  instituted  by 
the  district  attorney  for  the  purpose  of  having  the 
Surrogate  assess  and  fix  the  cash  value  of  the  estate 
of  Miss  Mary  McPherson,  deceased,  in  order  that  the 
tax  thereon  may  be  collected  pursuant  to  chapter  483 
of  the  laws  of  1885,  entitled  "  An  act  to  tax  gifts,  lega- 
cies and  collateral  inheritances  in  certain  cases." 

Out  of  about  seventy-five  estates  certified,  as  re- 
quired by  said  act,  to  the  county  treasurer,  this  is  the 
first  contested  proceeding,  and,  at  the  threshhold  of 
it,  the  attorney  for  the  people  is  confronted  with  the 
objection  that  the  act  in  question  is  unconstitutional. 
The  proceeding  may,  therefore,  be  considered  a  test 
one,  and  more  particularly  so,  for  the  reason  that  the 
courts  have  not,  after  controversy,  passed  on  the  vali- 
dity of  this  statute. 

The  question  of  law  raised  on  the  arguments  before 
me  seem  to  be  of  such  grave  difficulty  and  importance 
that  counsel  representing  almost  the  entire  estate, 
candidly  announce  that,  whichever  way  the  question 
here  presented  shall  be  determined,  an  appeal  is  like- 
ly to  be  taken  to  the  appellate  courts.  It  is  very  de- 
sirable that  the  matter  be  speedily  and  finally  settled, 
not  only  on  account  of  the  magnitude  of  interests  of 
the  State  and  the  persons  directly  concerned,  which 
are  involved  in  it,  but,  also  in  order  to  avoid  the  pos- 
sibly varying  and  conflicting  decisions  of  the  Surro- 
gates' courts  which  might  result  in  great  embarrass- 
ments in  the  conduct  of  executors  and  administrators, 
and  in  the  settlement  of  estates. 

It  is  claimed  that  this  act  is  unconstitutional ;  first, 
in  that  it  confers  upon  Surrogates  powers  unauthor- 
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ized  by  the  constitution;  second,  in  that  proper  notice 
is  not  required  to  be  given  to  the  persons  to  be  taxed  ; 
third,  in  that  the  object  for  which  the  tax  is  to  be  ap- 
plied is  not  stated.  From  such  examination  as  I  have 
been  able  to  give  the  matter,  and  of  the  authorities  to 
which  I  have  been  referred  in  the  learned  and  ingen- 
ious briefs  submitted  by  counsel,  I  cannot  say  that  I 
am  free  from  doubts  as  to  the  constitutionality  of  this 
act,  nor  can  I  say  beyond  a  reasonable  doubt  that  this 
act  is  null,  void  and  unconstitutional. 

It  is  said  by  Judge  Cooley  that,  when  courts  are 
called  upon  to  pronounce  the  invalidity  of  an  act  of 
legislation  passed  with  all  the  forms  and  ceremonies 
requisite  to  give  it  the  force  of  law,  they  will  never 
declare  a  statute  void  unless  its  nullity  and  invalidity 
are  placed,  in  their  judgment,  beyond  a  reasonable 
doubt  (Cooley  Const.  Lim.,  p.  181,  3d  ed.).  To  same 
effect  is  Embury  v.  Conner  (3  N,  JT.,  511). 

Nothing  but  a  clear  violation  of  the  con:<titution  will 
justify  the  court  in  overriding  the  legislative  will  (C. 
C.  R.  V.  23d  St.  R.  R.  Co.,  54  How.y  Pr.,  180 ;  Matter 
of  Elevated  R.  R.  Co.,  3  Abb.  N.  C,  413).  Every 
presumption  is  in  favor  of  a  statute  until  its  violation 
of  the  constitution  is  shown  beyond  all  reasonable 
doubt  (Ogden  v.  Saunders,  12  Wheat. ^  270 ;  1  Am. 
Rep.,  238). 

In  view  of  this  doctrine  so  authoritatively  laid  down, 
and  not  being  satisfied  beyond  a  reasonable  doubt  that 
the  act  in  question  is  unconstitutional,  I  am  persuaded 
that  in  good  conscience  in  this  tribunal  of  the  first  in- 
stance, I  should  decline  to  pronounce  it  unconstitu- 
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tional,  but  on  the  contrary  should  pronounce  it  a  con- 
stitutional act,  which  I  accorduigly  do. 

On  the  proofs  offered,  and  on  the  authority  of  the 
cases,  Hebrew  Orphan  Asylum  v.  Mayor  (11  Hitn, 
110);  People  V.  Commissioners  of  Taxes  (36  Hun, 
311),  I  hold  and  decide  that  the  following  named  lega- 
tees are  not  subject  to  any  tax  under  the  said  act : 
"The  Society  for  the  Relief  of  Orphan  and  Destitute 
Children  in  the  City  of  Albany,"  "  The  Home  for 
Aged  Men,"  "  The  Albany  Hospital,"  and  "  The  Al- 
bany  Guardian  Society." 

Let  a  decree  be  entered  accordingly. 


<^«^» 


Albany  County.— Hon.  FRANCIS    H.  WOODS,  Sue- 

ROGATE. — October,  1886. 

Smith  v.  Buchanan. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Charles  J.  Buchanan,  George  M.  Wright 
and  Charles  McLaren,  as  executors  of  the  will 
o/ Henry  Smith,  deceased. 

Proceeds  of  the  sale  of  a  decedent's  real  property,  made  by  the  executors 
pursuant  to  valid  directions  contained  in  the  will,  are  to  be  reckoned 
u  part  of  the  personal  estate,  for  the  purpose  of  an  allowance  of  com- 
missions under  Code  Civ.  Pro.,  §  2736,  according  to  which,  where  the 
pergonal  estate  of  a  decedent  amounts  to  $100,000,  or  over,  above  all 
debts,  three  full  commissions  are  distributable  among  three  or  more 
etecutors,  according  to  the  services  rendered  by  them,  respectively. 

The  statute  enlarging  the  commissions  of  executors,  etc..  In  case  of  the 
estates  described,  was  based  upon  the  theory  that  such  an  estate  could 
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afford  to  suitably  reward  a  faithful  trustee  for  its  administration,  and 
that  the  rate  previously  allowed  was  too  small  to  compensate  him  for 
the  labor  and  responsibility  involved. 

Testator  died,  leaving  an  estate,  which  comprised  both  real  and  personal 
property,  amounting  to  more  than  $100,000,  over  all  his  debts,  and  a 
will  appointing  three  executors,  who  qualified  and  acted,  and  to  whom 
the  residue,  after  certain  specific  dispositions,  was  given  in  trust  to 
convert  into  money,  liold  and  invest  sufficient  of  the  proceeds  to  pro- 
vide for  the  payment  of  annuities,  and  ultimately  to  divide  the  entire 
principal  among  testator's  children.  The  right  to  three  full  commis- 
sions, claimed  by  the  executors  upon  their  accounting,  had  after  the 
death  of  the  annuitants,  depended  upon  whether  the  proceeds  of  realty 
disposed  of  by  the  former  were  to  be  considered,  for  this  purpose,  per- 
sonal estate.  Most  of  the  parcels  of  such  property  had  been  conveyed, 
at  agreed  valuations,  to  the  children,  by  the  executors,  who  took  re- 
ceipts for  the  purchase  price,  and  applied  the  amounts  upon  the  dis- 
tributive shares  of  the  grantees. — 

Heldy  that,  under  the  will,  the  real  property  was  to  be  converted  into  per- 
sonalty, and  distributed  to  the  children  as  such  ;  and  that  the  execu- 
tors were  entitled  to  three  full  commissions,  to  be  awarded  in 
proportions  which  appeared  to  have  been  fairly  earned. 

Decedent  died  December  Ist,  1884.  By  the  first 
clause  of  his  will,  executed  June  19th,  1882,  he  gave 
his  homestead  at  Cobleskill  to  his  wife,  in  lieu  of 
dower,  during  her  widowhood,  and  thereafter  to  his 
son  Henry,  and  also  gave,  in  the  same  way,  the 
library  furniture  and  property  therein,  with  right  to 
the  wife  to  use  up  all  household  stores.  By  the  sec- 
ond clause,  he  gave  to  his  mother  during  life  the  use 
of  a  house  and  lot  in  Cobleskill  where  she  resided. 
The  3rd  and  the  6th  clauses  of  the  will  were  as  fol- 
lows : 

"  Third.  To  Charles  McLaren,  George  M.  Wright 
and  Charles  J.  Buchanan  all  the  rest  of  my  property 
in  trust  for  the  following  uses  and  with  the  following 
regulations :  First.  They  shall  not  be  required  to  give 
bail  or  make  an  inventory.  They  shall  manage  and 
improve  the  property  and  let  or  sell  it  as  they  think 
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best  SO  as  to  turn  the  same  into  money.  They  may 
compromise  any  matters  as  they  think  best  so  as  to 
connrt  all  into  money  as  soon  as  can  he  to  advantage 
and  pay  over  the  proceeds,  keeping  it  well  invested  in 
the  meantime,  as  fast  as  they  can  do  it  in  view  of  the 
payments  to  be  made.     They  must  pay  my  mother, 

dollars  a  week  during  her  life  and  my  wife, 

dollars  a  week  during  her  widowhood,  and  from  that 
time,  as  the  state  of  their  funds  on  hand  will  allow  it, 
to  pay  the  balance  to  my  children  hi  equal  parts.'' 

''Sixth.  When  my  wife  and  mother  are  dead,  the 
fund  required  to  be  kept  invested  shall  be  turned  into 
money  or  in  kind  be  divided  equally  amongst  all  my 
children,  and  before  that  time  any  income  that  may 
not  be  needed  to  pay  the  sums  I  have  mentioned,  or 
to  be  invested  to  bring  an  income  to  pay  such  sums 
shall  from  time  to  time,  as  the  same  may  accumulate 
to  warrant  it,  be  paid  in  equal  parts  to  such  children, 
but  not  more  than  ten  dollars  a  week  shall  be  paid  to 
such  children  each  until  my  son  shall  have  attained 
the  age  of  twenty-one  years." 

The  son,  Henry,  was  twenty-one  years  of  age  at  his 
father's  death.  At  the  time  of  his  death,  testator 
had,  as  appeared  by  the  executors'  account,  $71,942.25 
of  personal  property.  Besides  the  "  homestead  "  in 
Cobleskill,  he  also  owned  thirt^een  parcels  of  real  es- 
tate, three  in  the  city  of  Albany,  nine  in  Schoharie 
covmty  and  one,  the  formal  title  to  which  he  held  sub-  ] 

]ect  to  a  defeasance.     From  this  last  parcel  there  was  > 

realized  on  a  sale  thereof,  by  consent  of  the  grantor,  5 

|6j200.    The  other  parcels  of  real  estate  had,  when  1 

the  executors  filed  their  account,  with  the  exception  j 
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of  a  house  and  lot  in  the  city  of  Albany,  been  sold 
and  conveyed  by  the  executors  for  $49,087.94. 

Most  of  these  parcels  were  sold  and  conveyed,  after 
considerable  negotiations,  to  the  three  children  of  Mr. 
Smith,  the  executors  taking  from  the  purchasers  re- 
ceipts for  the  purchase  price  to  apply  upon  his  or  her 
share  in  the  estate  of  the  father.  The  proceeds  of  the 
real  and  personal  estate,  at  the  time  the  account  was 
filed,  amounted  to  $127,230.19 — making  over  one  hun- 
dred thousand  dollars  over  all  his  debts.  The  only 
question  raised  was  as  to  the  commissions  of  the  exe- 
cutors and  the  costs  and  expenses  of  the  accounting. 

The  widow,  and  the  mother,  of  decedent  had  died 
before  the  filing  of  the  executors'  account. 

Nathaniel  C.  Moak,  for  executors. 

Gboboe  M.  Wbight,  and  Charles  J.  Buchanan,  executors  in  person. 

J.  Shepabd  Smith,  for  himself,  as  devisee  and  legatee  of  Fanny  S. 
Rich. 

Norton  Chase,  for  Henry  Smith. 

Kate  S.  Piersox,  a  daughter,  and  Dewitt  CI  Dow,  as  executor  of 
Fq.nny  S.  Rich  a  deceased  daughter,  in  persoTU 

The  Surrogate. — The  executors  claim  that,  under 
§  2736  of  the  Code  of  Civil  Procedure,  they  are  enti- 
tled to  three  full  commissions,  to  be  apportioned 
among  them  according  to  the  services  rendered  by 
them  respectively,  and,  under  §  2562,  to  their  counsel 
fees  and  other  expenses  for  settlement  of  the  estate. 
Their  right  to  three  full  commissions  is  challenged  by 
J.  Shepard  Smith,  a  devisee  and  legatee  of  Fanny  S. 
Rich  a  daughter  of  Mr.  Smith,  who  died  subsequently 
to  her  father. 
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The  right  to  the  three  full  commissions  claimed 
depends  upon  whether  the  proceeds  of  the  real  estate, 
accounted  for  with  the  proceeds  of  the  personalty,  are 
to  be  considered  and  treated,  on  this  accounting,  as 
personal  estate.  The  sales  and  conveyances  of  real 
estate  to  the  children,  the  acceptance  of  the  purchase 
price  and  receipting  therefor  as  a  portion  of  their 
share  of  the  estate  of  the  father  was,  in  legal  effect 
and  in  substance,  a  sale  and  conveyance  of  such  real 
estate,  and  the  same  as  if  the  purchaser  had  paid  to 
the  executors  the  purchase  money  and  the  executors 
had  immediately  repaid  it  as  so  much  on  the  portion 
of  the  purchaser  (Pratt  v.  Foote,  9  N.  Z.,  463,  468 ; 
10  N.  Z.,  601 ;  Beach  v.  Smith,  30  N.  T.,  131 ; 
Wright  V.  Nostrand,  24  N.  Y,  Week,  Dig.,  418). 

I  am  of  opinion  that,  under  the  will  of  the  testator, 
the  real  estate  was  to  be  converted  into  personalty 
and  distributed  to  his  children  as  such.  The  execu- 
tors were  vested  with  the  legal  title  thereto ;  they 
were  directed  to  sell  it  and "  turn  the  same  into 
money."  They  were  to  compromise  claims,  etc.,  "  so 
as  to  convert  all  into  money  as  soon  as  can  be  to  advan- 
tage and  pay  over  the  proceeds,  keeping  it  well  in- 
vested in  the  meantime,  as  fast  as  they  can  do  it  in 
view  of  the  payments  to  be  made."  After  payments 
to  the  widow  and  mother  they  are  "  to  pay  the  6a?- 
(xnce  to  my  children  in  equal  parts."  By  the  sixth 
clause,  what  is  not  needed  for  investment  to  pay  the 
annuities  to  the  widow  and  mother  is  "  from  time  to 
time  as  the  same  may  accumulate  to  warrant  it  to  be 
paid  in  equal  parts  to  such  children." 

Under   these   provisions,  and  the  authorities  as  I 
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understand  them,  this  was  a  conversion  of  the  realty 
into  personalty.  Such  conversion  was,  in  fact  and  in 
law,  made  by  the  executors,  and  the  proceeds  of  the 
sales  divided  as  personalty  (Lent  v.  Howard,  89  iV.  Y.^ 
172;  Martin  v.  Sherman,  2  Sandf.  Ch.,  341;  Power 
V.  Cassidy,  79  N.  Y.,  602 ;  Matter  of  Mahan,  32  Hun, 
73,  affi'd,  98  N.  T.,  372 ;  Flanagan  v.  Flanagan,  8 
Ahh.  N.  a,  413;  Hatch  v.  Bassett,  52  iV:  Y,  359; 
Dodge  v.  Pond,  23  N.  Y,  69,  71 ;  Fisher  v.  Banta, 
66  N.  r.,  408 ;  Hood  v.  Hood,  85  N.  Y,  561 ;  Bogert 
V.  Hestell,  4  Hill,  492.) ;  it  is  to  be  considered  as  per- 
sonalty from  the  time  of  the  testator's  death  (Lent  v. 
Howard,  sitjyra ;  Roberts  v.  Corning,  89  JV.  Y,  226,; 
Fisher  v.  Banta,  68  iV^.  Y,  468  ;  Stagg  v.  Jackson,  1 
iV:  Y,  206  ;  Fish  v.  Coster  15  N.  Y.  Week.  Dig., 
482 ;  Kain  v.  Gott,  24  Wend.,  659). 

The  legal  title  was  in  fact  vested  in  the  executors 
and  trustees  (Morse  v.  Morse,  85  i\r.  Y,  53 ;  Tobias 
V.  Ketchum,  32  N.  Y,  319 ;  Leggett  v.  Perkins,  2 
iV.  Z.,  207;  Vernon  v.  Vernon,  53  iV.  T.,  358; 
Brewster  v.  Striker,  2  N.  Y,  19). 

The  power  of  sale,  conferred  on  the  trustees  was 
absolute  and  imperative,  without  discretion  except  as 
to  the  time  and  manner  of  performing  the  duty  im- 
posed. It  was,  therefore,  a  valid  express  trust  (Cook 
v.  Piatt,  98  iV.  Yj  38),  and  the  power  to  lease  carried 
with  it  and  included  the  power  to  receive  the  rents 
accruing  from  its  execution  (Morse  v.  Morse,  85  iV. 

r.,  59). 

Even  if  the  real  estate  were  sold  under  a  naked 
power,  the  executors  and  trustees  were  still  bound  to 
consider  the  real  estate  as  personalty  and  account  for 
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the  personalty  as  such.  In  Lent  v.  Howard  (89  Y, 
Z,  177,  8upra)y  there  was  no  devise  to  the  executors 
(see  will,  page  172)  and  the  executors  acted  under  a 
simple  power  of  sale.  The  rents  and  proceeds  of  real 
estate  were  held  to  be  personal  property  in  their 
hands  and  they  were  held  accountable  therefor.  See, 
also,  Marsh  v.  Wheeler  (2  Udw.  Ch.y  157) ;  Bunce  v. 
Vandergrift  (3  Faige,  37) ;  Stagg  v.  Jackson  (1  JST. 
I\  206) ;  Hood  v.  Hood  (85  N.  F.,  561) ;  Code  Civ. 
Pro.,  §  2724,  subd.  4. 

The  real  estate  having  come  into  the  hands  of  the 
trustees,  having  been  treated  in  all  respects  as  per- 
sonalty and  accepted  by  the  parties  in  interest  as  such, 
it  seems  clear  to  me  it  should  be  so  considered  for  all 
purposes  including  the  estimation  of  the  commissions 

of  the  trustees. 

In  Cox  v.  Schemerhorn  (18  Sun,  16),  the  Supreme 
court,  in  the  second  Department,  held  that,  where  an 
executor  sold  real  estate  subject  to  mortgages,  he 
was  entitled  to  commissions  on  the  whole  purchase 
price,  including  the  amount  secured  to  be  paid  by  the 
mortgages,  and  is  not  limited  to  commissions  on  what 
remains  after  deducting  the  amount  of  the  mortgages 
therefrom.  It  is  not  necessary  here  to  consider  wheth- 
er so  much  of  this  case  as  holds  the  executor  entitled 
to  commissions  on  sums  which  the  purchaser  never 
pays  and  he  never  receives  or  disburses,  and  cas  to 
which  he  never  has  any  authority,  is  sound  or  not. 
The  case  is  clearly  an  authority  that  he  is  entitled 
to  commissions  on  what  the  purchaser  pays,  and  the 
executor  receives  and  disburses.  In  Baucus  v.  Stover 
(24  Hun,  109),  it  was  held,  in  this  Department,  more 
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in  accordance  with  my  views  of  the  law  where  an  ex- 
ecutor sells  subject  to  a  mortgage,  and  neither  re- 
ceives nor  pays  anything  by  reason  thereof,  that, 
where  an  executor  under  a  power  in  the  will  author- 
izing a  sale  for  the  division  of  the  proceeds,  sells  real 
estate  subject  to  mortgages  existing  thereon,  at  the 
time  of  the  testator's  death,  or  sells  the  real  estate  free 
from  the  incumbrance,  paying  off  such  incumbrance 
from  the  proceeds  of  sale,  he  is  only  entitled  to  com- 
missions upon  the  amounts  actually  received  for  the 
equity  of  redemption,  and  cannot  charge  them  also 
upon  the  amount  of  the  property  sold  (see  opinion  of 
BocKES,  J.,  page  114 ;  Learned,  J.,  page  115).  It  is 
true  this  case  was  reversed  by  the  Court  of  Appeals 
(89  JV.  Jr.,  1),  but  on  an  entirely  different  point,  leav- 
ing this  point  under  consideration  untouched  as  an 
adjudication. 

In  the  Matter  of  Leggett  (4  Med/.,  148),  Calvin, 
Surrogate,  said  (p.  150) :  "  It  seems  to  me  to  be  a  too 
narrow  construction  to  hold  that  section  71,  above 
cited,  confines  the  allowance  of  full  commissions  to 
three  executors  and  trustees  to  such  estates  as  reach 
$100,000,  over  and  above  debts,  in  personalty.  If 
commissions  are  to  be  allowed  as  a  compensation  for 
services  rendered  an  estate  by  executors  or  trustees, 
whether  for  the  receipt  and  disbursement  of  personal 
assets  or  the  collection  of  rents  and  sale  of  lands, 
there  seems  to  be  no  good  reason  why  less  should  be 
paid  for  the  latter  than  the  former,  as  it  may  very 
often  occur  that  the  performance  of  the  latter  is  much 
more  laborious  and  troublesome.  Obviously,  the  stat- 
ute enlarging  the  commissions  of  executors  in  certain 
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cases  was  based  upon  the  idea  that  commissions  on  an 
estate  of  $100,000  under  the  former  statute,  were  too 
small  for  the  labor  and  responsibility  of  its  adminis- 
tration, and  that  such  an  estate  could  afford  to  suita- 
bly reward  a  faithful  trustee  for  its  administration. 

"The  provision  that  it  shall  amount  to  that  sum, 
over  and  above  all  debts,  points  directly  to  this  latter 
reason.  That  such  a  statute  should  not  be  strictly 
and  literally  construed,  so  as  to  unreasonably  circum- 
scribe its  effect,  is  declared  to  be  the  rule  in  Mann  v. 
Lawrence  (3  Bradf.,  425) ;  Wagstaff  v.  Lowerie  (23 
Barh.,  207);  Matter  of  De  Peyster  (4  Sandf.  Ch., 
511).  These  cases  hold  that  trustees  are  entitled  to 
commissions  upon  real  estate  held  in  trust.  I  am  of 
opinion  that  a  reasonable  construction  of  the  statute 
in  question  entitles  the  executors  and  trustees  to  three 
full  commissions." 

In  Savage  v.  Sherman  (24  Hurij  307),  it  w^as  held 
that  "  trustees  appointed  prior  to  the  passage  of  chap- 
ter 362  of  the  Laws  of  1863,  giving  not  to  exceed 
three  commissions  to  executors  when  the  personal 
estate  amounts  to  not  less  than  $100,000,  are  within 
the  equity  of  that  statute,  and  are  entitled  upon  an 
accounting,  had  subsequent  to  the  passage  thereof,  to 
the  commissions  given  by  it  when  the  value  of  the 
estate  vested  in  them,  whether  it  consists  of  real  or 
personal  estate,  or  both,  amounts  to  the  sum  therein 
named."  The  decision  of  this  case  on  appeal  (87  iV^. 
K,  277,  287)  did  not  question  this  portion  of  the  de- 
cision of  the  Supreme  court,  but  on  the  contrary 
affirmed  it. 

In  Phoenix  v.  Livingston  (101  N.  K,  451),  the  fee 
Vol.  v.— 12 
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of  the  lands  vested  in  the  beneficiaries  but  the  execu- 
tors, under  a  power  of  sale,  sold  considerable  real 
estate.  Rapallo,  J.,  said  (page  457) :  "  Upon  all 
sums  of  money  thus  realized  and  passing  through 
their  hands,  they  were  entitled  to  commissions ;  but 
the  unsold  lands,  at  the  close  of  the  trust,  passed 
to  the  possession  of  the  remaindermen,  not  through 
any  title  derived  from  the  trustees,  but  by  force  of 
the  original  devise."  See,  also,  Ward  v.  Ford  (4 
Bed/,,  47);  Matter 'of  Rosevelt  (24  Eun,  325). 

The  testator  himself  had  it  in  his  powder  to  deter- 
mine whether  his  lands  should  be  personal  estate, 
whether  the  entire  burden  of  their  care  and  manage- 
ment should  be  thrown  upon  his  executors,  whether 
they  should  be  compelled  to  account  for  the  proceeds, 
and  whether  these  should  be  distributed  as  money 
among  his  beneficiaries.  If  he  so  chose,  it  was  legal- 
ly personal  estate  from  the  time  of  his  death,  certain- 
ly in  fact  from  the  sale  and  conversion  into  money. 

Having  reached  a  conclusion  that  the  executors 
and  trustees  should  be  allowed  three  full  commissions, 
it  only  remains  to  consider  how  they  should  be  "  ap- 
portioned among  them  according  to  the  services  ren- 
dered by  them  respectively."  Under  this  provision 
each  should  be  awarded  the  proportion  thereof  which 
the  evidence  shows  he  fairly  earned  (Matter  of  Harris, 
4  Dem.y  463,  466 ;  Hill  v.  Nelson,  1  lU,  357,  362). 
This  cannot,  of  course,  be  ascertained  to  a  mathe- 
matical certainty.  The  evidence  shows  that  Mr.  Bu- 
chanan was  a  lawyer  residing  at  Albany,  Mr.  Wright 
a  lawyer  residing  in  New  York,  and  Mr.  McLaren 
a  merchant  residing  in  Brooklyn,  doing  business  in 
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New  York ;  that  Mr.  Buchanan  prepared  all  the  pa- 
pers and  vouchers  relative  to  the  estate,  including 
the  deeds  of  the  real  estate ;  that  he  conducted  the 
negotiations  for  the  sale  thereof,  and  had  the  prin- 
cipal charge  of  such  sales ;  that  he  prepared  the  inven- 
tories, and,  in  several  important  matters,  conducted 
the  negotiations  for  settlement ;  that  Mr.  Wright  was 
frequently  at  Albany  and  Schoharie,  relative  to  the 
business  of  the  estate,  and  Mr.  McLaren  but  a  few 
times.    It  is  evident  from  the  situation  of  the  estate, 
and  of  Mr.  Buchanan's  proximity  of  residence  thereto, 
that  the  burden  of  the  labors  fell  upon  him.     Up- 
on the  whole,  I  think  that  three  twelfths  of  the  com- 
missions should   be  awarded  to  Mr.  McLaren,  four 
twelfths  to  Mr.  Wright  and  five  twelfths  to  Mr.  Bu- 
chanan.    The  latter  may  not  thus  get  a  mathematical 
proportion,  according  to  his  services  and  responsibili- 
ty, but  it  approximates  justice  as  near  as  I  can. 


<*•»» 


Orleans  County.— Hon.  ISAAC  S.  SIGNOR,  Sur- 

BOGATE. — January,  1887. 

Matter  of  Wirt. 

J»  the  matter  of  the   estate  of  Henry  J.  Wirt, 

deceased. 

^^*^^t,  in  pursuance  of  an  ante-nuptial  promise,  but  without  other  con- 
>i(leracion,  transferred  a  mortgage  to  his  wife,  by  a  written  assignment, 
^'liich  provided  that  "  the  interest  on  said  mortgage  and  the  money 
thereby  secured"  were  to  belong  to  the  assignor  during  his  lifetime; 
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and  delivered  to  lier  the  mortgage  and  assignment,  retaining  the  bond 
tn  his  own  possession.  Upon  her  accounting,  as  executrix,  the  widow 
claimed  title  to  the  mortgage  as  donee. — 
Held,  that  the  transfer  could  only  be  sustained,  if  at  all,  as  a  gift  inter 
vivos;  and  that  it  was  invalid  as  such,  by  reason  of  the  Interest  retain- 
ed in  the  subject  by  decedent. 

Hearing  of  objection  to  account  of  executrix  of 
decedent's  will,  in  proceedings  for  judicial  settlement. 

W.  M.  Jones,  for  executrix. 
Geo.  Bullabd,  for  objectors. 

The  Surrogate. — The  accounting  executrix  is  also 
the  widow  of  the  decedent.  The  legatees  and  benefi- 
ciaries, or  a  portion  of  them,  seek  to  surcharge  the 
account  presented  with  the  amount  of  a  certain  mort- 
gage for  $2,000,  owned  by  the  decedent  during  his 
lifetime,  and  certain  other  personal  property.  The 
widow  claims  that  this  mortgage  was  transferred  to 
her  by  a  written  assignment  by  a  delivery  of  the  mort- 
gage, without  the  bond,  February  15th,  1883.  It  ap- 
pears by  the  evidence  that,  before  the  marriage  of  the 
parties,  which  occurred  January  30th,  1883,  the  de- 
cedent proposed  that,  on  his  marriage,  he  would  give 
to  his  wife  this  mortgage  as  a  bridal  gift,  to  be  used 
by  her  in  religious  and  charitable  work.  For  the  pur- 
pose of  carrying  out  this  promise  the  parties  went  to 
the  office  of  Mr.  Bullard,  and  had  the  assignment 
drawn  up  in  the  usual  form  on  the  printed  blank,  but 
which  contained,  in  addition  to  the  usual  provisions 
of  an  assignment,  this  clause  :  "  The  interest  on  said 
mortgage  and  the  money  thereby  secured  to  belong  to 
the  said  Henry  J.  Wirt  during  his  lifetime."  It  also 
appears  that  the  mortgage,  and  this  assignment,  after 
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execution,  were  delivered  to  Mrs.  Wirt  by  her  hus- 
band, and  that  no  consideration  was  ever  paid  therefor. 

The  transfer,  if  sustained  at  all,  must  be  sustained 
as  a  gift  inter  vivos.  I  should  find  no  diflficulty  in 
doing  this,  were  it  not  for  the  clause  above  quoted. 
The  acceptance  of  the  mortgage  was  an  acceptance 
under  and  in  accordance  with  the  terms  of  the  assign- 
ment— consequently  with  the  reservations  therein 
contained.  The  question  remaining  is  one  as  to  the 
legal  effect  of  such  a  provision  in  a  paper  attempting 
to  convey  a  mortgage  as  a  gift.  The  gift  is  no  more 
effective  because  the  promise  of  the  gift  was  reduced 
to  writing ;  the  principles  of  law  applicable  are  the 
same  as  if  the  transfer  had  been  orally  made  and  ac- 
companied by  an  actual  delivery. 

An  absolute  gift  requires  a  renunciation  by  the 
donor  and  acquisition  by  the  donee  of  all  the  interest  in 
and  title  to  the  subject  of  the  gift.  A  portion  cannot 
be  retained  and  the  remainder  disposed  of  (Gary  v. 
Powers,  17  iV^.  T.,  217 ;  Irish  v.  Nutting,  47  Barh., 
383),  In  this  case,  the  gift  contains  the  express  res- 
ervation, not  only  of  the  interest  but  of  the  principal 
so  long  as  the  donor  shall  live,  and  is  practically  only 
a  gift  to  take  effect  at  the  death  of  the  testator.  It 
lacks  all  the  important  elements  necessary  to  consti- 
tute a  gift  causa  mortis.  In  Young  v.  Young  (80  iV. 
T.,  432),  it  is  said  that,  to  establish  a  valid  gift,  the 
delivery  of  the  subject  of  the  gift  to  the  donee  or  to 
some  person  for  him,  so  as  to  divest  the  possession  and 
title  of  the  donor,  must  be  shown ;  but  in  that  case 
the  question  is  raised  whether  it  is  practicable  to  make 
a  valid  gift,  in  prcesentij  of   an  instrument  securing 
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the  payment  of  money,  and  reserving  to  the  donor 
the  accruing  interest,  and  it  is  said  that  perhaps  it  may 
be  done  by  a  written  transfer  delivered  to  the  donee ; 
but  if  the  donor,  where  there  is  no  written  transfer, 
retains  the  instrument  under  his  control,  although  he 
do  so  merely  for  the  purpose  of  collecting  the  inters 
est,  there  is  an  absence  of  the  complete  transfer  which 
is  essential  to  the  validity  of  the  gift.  But,  aside 
from  the  delivery,  a  written  instrument  is  no  stronger 
than  a  verbal  gift  (Rosenberg  v.  Rosenberg,  40  Hun^ 
91).  The  writing  at  most  can  only  take  the  place  of 
the  delivery  of  the  security,  but  must  transfer  all  le- 
gal title  of  the  property  sought  to  be  conveyed,  and 
must  vest  the  entire  legal  title,  upon  the  transferred 
undertaking  to  account  to  the  donor  for  the  interest 
he  may  collect  thereon  (Young  v.  Young,  Bwpro). 

The  express  provision  of  this  assignment  was  that 
the  legal  title  of  both  principal  and  interest  shall  not 
pass  to  the  transferee  during  the  lifetime  of  the  donor, 
but  should  pass  at  his  death.  Parsons  on  Contracts, 
chap.  15th,  §  1,  5th  ed.)says:  "If  it  (the  gift)  regards 
the  future,  it  is  but  a  promise  without  consideration 
and  has  no  validity  "  ;  and  in  Rosenberg  v.  Rosenberg 
(40  Hun^  91),  it  is  said :  "  any  gift  of  chattels  which 
expressly  reserves  the  use  of  the  property  to  the 
donor  for  a  certain  period  or  as  long  as  the  donor 
should  live  is  ineffectual  (Schouler  on  Personal  Prop- 
erty, 118  ;  Vars  v.  Hicks,  3  Murphy  \N.  G\  494)." 
This  rule  has  been  applied  when  the  gift  is  made  by  a 
written  instrument  or  deed  purporting  to  transfer  the 
title  but  containing  the  reservation;  but  the  case 
under  consideration  is  even  stronger,  for  here  there 
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IS  an  express  reservation  not  only  of  the  use  but  of 
the  title,  and  notwithstanding  the  giving  and  the  sub- 
sequent recording  of  the  assignment  containing  the 
reservation.  I  have  no  doubt  it  was  in  the  power  of 
the  donor  to  resume  possession  of  his  property  at  any 
time,  or  to  make  any  other  disposition  of  it  during  his 
lifetime,  and  that  failing  so  to  do  it  would  become 
assets  of  the  estate. 

It  appears  from  the  evidence  that  the  bond  was 
never  delivered.  The  assignment  was,  with  the  mort- 
gage, placed  in  a  box,  to  which  both  had  access  and 
in  which  they  both  kept  their  papers.  The  testimony 
of  Mrs.  Wirt  is  that  she  did  not  see  it  after  some  time 
the  next  spring ;  that  she  found  he  was  unwilling  that 
she  should  deliver  the  money  to  charitable  purposes, 
and  that  without  his  knowledge  she  made  an  assign- 
ment to  his  son.  This  assignment  was  made,  and 
thereafter  she  told  her  husband  what  she  had  done, 
and  he  asked  her  if  she  had  reserved  the  interest,  and, 
on  her  replying  that  she  had  not,  he  expressed  dissat- 
isfaction at  her  failure  so  to  do.  After  this  conversa- 
tion, it  appears  that  he  took  both  the  assignments 
away  and  left  them  with  his  counsel,  where  they  re- 
mained up  to  the  time  of  his  death  which  occurred 
May  27th,  1885.  She  also  says  that  she  discovered 
that  it  was  gone  the  same  spring  that  they  had  a  con- 
versation about  the  transfer  to  William,  perhaps  a 
month  after  this  conversation.  She  says  that,  some 
six  weeks  before  the  transfer  to  William,  when  she 
found  that  he  was  not  willing  that  she  should  use  it 
for  charitable  purposes,  she  asked  what  she  should  do 
mtk  it,  and  he  said  she  could  assign  it  to  William  but 
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reserve  the  interest,  and  that  he  did  not  know  of  it  at 
the  time  she  did  make  the  assignment.  If  Mrs.  Wirt 
acquired  no  title  to  the  property  by  the  transfer  from 
her  husband,  she  could  transfer  none  to  William.  She 
could  transfer  only  what  interest  she  had  in  hLs  assign- 
ment which  expressly  provided  that  it  was  subject  to 
the  right  of  the  testator  to  receive  the  interest  there- 
on, and  also  stated  that  it  was  intended  to  convey  the 
interest  of  Sophia  Wirt  as  conveyed  to  her  by  Henry 
S.  Wirt. 


M     ••; 


N  . 


A  decree  may  be  entered,  surcharging  the  account 
with  the  amount  of  the  mortgage,  and  otherwise  allow- 
ing it  as  presented.  ,    . 


Ulster  County.— Hon.  O.  P.  CARPENTER,  Sur- 

BOGATE. — July,  1887. 

Matter  of  Lefever. 

In  the  matter  of  the  estate  of  Philip  A.  Lefever,  de- 

ceased. 

Under  L.  18S5,  ch.  483,  entitled  **  An  act  to  tax  gifts,  legacies  and  collat- 
eral inheritances  in  certain  cases,*'  property  is  not  taxable  unless  and 
until  it  **  passes  "  in  the  manner  therein  described.  Hence,  a  contin- 
gent remainder,  bestowed  by  will  upon  one  not  in  a  class  exempted  by 
the  act  mentioned,  is  not  to  be  appraised  or  taxed,  until  the  defeating 
contingency  has  been  rendered  forever  impossible  of  occurrence. 

Matter  of  Cogswell,  4  Dem.,  248 — distinguished. 

The  executors  of  decedent's  will  having  filed  a  pe- 
tition for  the  appointment  of  an  appraiser  to  ascer- 
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tain  the  value  of  the  property  bequeathed,  under  L. 
1885,  eh.  483,  and  an  appraiser  having  been  appointed 
accordingly,  and  having  made  and  filed  his  report, 
the  legatees  in  remainder  contended  that  their  be- 
quests were  contingent  and  not  then  liable  to  assess- 
ment or  taxation,  and  asked  the  opinion  of  the  court 
upon  the  question. 

JoH27  X.  Vanderlyn,  district  attorney,  for  taxation, 
David  M.  DeWitt,  for  remaindermen, 

Thk  Surrogate. — The  decedent  died  October  1st 

m 

1885,  and  his  will  was  admitted  to  probate  November 
10th,  of  the  same  year. 

The  third  clause  of  the  will  is  as  follows :  ^'  I  give 
and  bequeath  to  my  sister,  Catharine  Bogardus,  the 
income  and  interest,  for  and  during  the  term  of  her 
natural  life,  of  the  amount  of  three  thousand  dollars 
of  the  stock  of  the  Quassaick  National  Bank  of  New- 
burgh,  New  York,  and  the  sum  of  three  thousand  dol- 
lars of  county  bonds  of  Otoe  county,  in  the  state  of 
Nebraska,  and  from  and  after  her  death  I  give  and 
bequeath  the  same  to  my  nephews,  Abraham  El  ting, 
Jacob  Elting,  Walter  Elting  and  Philip  L.  Elting,  chil- 
dren of  my  sister  Sarah,  or  to  the  survivors  of  them 
who  shall  be  living  at  the  time  of  the  death  of  the 
said  Catharine  Bogardus,  in  equal  portions,  share  and 
share  alike." 

The  fourth  clause  is  like  the  third,  except  substitu- 
ting Sarah,  wife  of  Philip  D.  Elting,  in  place  of  Cath- 
arine Bogardus,  and  the  bank  stock  of  another  bank. 

By  the  laws  of  1885,  ch.  483,  entitled  "  An  act  to 
tax  gifts,"  etc.,  it  is  provided  in  §  2,  **  when  any  per- 
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son  shall  bequeath  or  devise  any  property/'  etc.,  to  a 
person,  whereby  the  same  is  not  liable  to  the  tax, 
*^  during  life  or  for  a  term  of  years,  and  the  remainder 
to  a  collateral  heir  of  the  decedent,"  etc.,  at  the  de- 
cease of  such  life  tenant,  **  or  the  expiration  of  such 
term,  the  property  so  passing  shall  be  appraised  im- 
mediately after  the  death  of  the  decedent,  at  what 
was  the  fair  market  value  thereof  at  the  time  of  the 
death  of  the  decedent,'*  etc. 

I  think  the  act  in  question,  and  particularly  §  2, 
must  necessarily  be  held  and  construed,  as  to  future 
estates,  to  apply  only  to  vested  remainders.  A  con- 
tingent remainder  cannot  be  the  "remainder"  men- 
tioned and  intended  in  §  2,  as  liable  to  the  tax,  which 
by  another  section  is  due  and  payable  at  the  death  of 
the  decedent,  because,  let.  The  person  is  uncertain 
to  whom  the  remainder  will  pass;  2c?,  No  interest 
whatever  vests  at  the  time  of  the  decedent's  death, 
when  the  tax  becomes  due  and  payable ;  3rf,  In  the 
event  of  the  contingency  happening ;  to  wit,  the 
death  of  the  remaindermen  before  the  death  of  the 
life  tenants,  which  will  defeat  the  ultimate  vesting  of 
the  remainder;  the  property  may  pass  to  the  lineal 
heirs  of  the  decedent,  and  not  be  liable  to  the  tax. 

The  bequests  being  to  the  nephews  named,  or  to 
the  survivors  of  them,  who  shall  be  living  at  the  time 
of  the  death  of  the  life  legatees,  are  not  followed  by  a 
gift  over,  in  the  event  of  the  death  of  any  one  or  all 
of  them ;  as  was  the  case  in  the  Matter  of  Cogswell  (4 
Dem.,  248),  cited  to  show  that  the  remainders  are 
vested,  and  therefore  subject  to  the  tax;  and,  there- 
fore, "  standing  alone,"  as  stated  in  the  extract  from 
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Jarman  on  Wills  quoted  in  the  opinion  of  the  court, 
these  remainders  are  contingent.  (See  Carrnichael  v. 
Carmichael,  4  Keyea^  346 ;  Purdy  v.  Hayt,  92  N.  Y.y 
446.) 

When  the  property  bequeathed  or  devised  actually 
vests,  that  is  "  passes  '*  to  the  collateral  heir,  then  the 
tax  becomes  due  and  payable.  In  the  case  of  a  vested 
remainder,  the  vesting  takes  place  at  the  death  of  the 
decedent.  In  the  case  of  a  contingent  remainder,  the 
vesting  takes  place  when  the  defeating  contingency 
has  been  rendered  impossible ;  and  then,  and  not 
until  then,  does  the  interest  pass  to  a  collateral  heir 
and  become  liable  to  the  tax. 

A  subsequent  clause  of  the  will  directs  that  the  life 
tenants  shall  respectively  be  entitled  to  the  possession 
of  the  said  stock  and  bonds,  the  income  and  interest 
of  which  is  bequeathed  to  them  during  the  term  of 
their  natural  lives,  for  and  until  tl^eir  death ;  when 
the  parties,  to  whom  the  same  are  then  bequeathed 
in  fee,  are  to  have  the  possession  and  ownership 
thereof. 

The  said  stock  and  bonds  may  have  become  very 
much  depreciated  in  value  at  the  time  they  may  pass 
to  the  remaindermen,  and  therefore  should  not  be  as- 
sessed until  they  actually  pass,  if  ever,  to  them.  I, 
therefore,  hold  that  the  property  bequeathed  to  the 
legatees  named,  as  aforesaid,  is  not  yet  subject  to  the 
tax,  nor  to  be  assessed. 
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Montgomery  County.— Hon.  Z.  S.  WESTBROOK, 

Surrogate. — July,  1887. 

Matter  op  Dunkel. 

In  the  matter  of  the  estate  of  John  Dunkel,  Jr., 

deceased. 

The  authority  possessed  by  a  Surrogate's  court,  to  apportion  commissions 
among  co-executors,  carries  witli  it,  incidentally,  power  to  enforce  pay- 
ment of  a  sum  awarded  in  such  behalf,  in  like  manner  as  any  other 
moneys  decreed  to  be  paid. 

It  seems  that  the  responsibility  of  his  position,  alone,  entitles  one  of  two 
or  more  co-executors  to  a  share  of  the  commissions,  independently  of 
the  services  rendered  by  him  in  the  administration  of  his  decedent's 
estate. 

One  of  the  two  co-executors  of  decedent's  will,  who  were  also  legatees 
thereunder,  having  filed  a  petition  praying  for  a  judicial  settlement  of 
the  account  of  liimself,  and  associate,  and  an  apportionment  of  com- 
missions, the  latter  set  up  and  proved  that  petitioner  and  the  other 
beneficiaries  had  executed  an  instrument  acknowledging  the  receipt  of 
their  respective  shares,  and  consenting  to  the  entry  without  notice,  of 
an  order  discharging  respondent  from  office  as  executor.  The  sum 
due  for  commissions  had  also  been  agreed  upon,  and  the  entire 
amount  thereof  retained  by  respondent,  though  the  evidence  showed 
no  intent,  on  the  part  of  petitioner,  to  waive  his  right  to  a  ratable 
proportion. — 

Heldj  that  the  instrument  In  question  did  not  affect  petitioner's  claim  to  a 
share  of  the  commissions;  that  respondent  could  be  compelled  to 
account  for  the  amoimt  thereof,  withheld  by  him,  with  interest,  as  for 
assets  in  his  hands;  and  that  the  same  should  be  apportioned  be- 
tween the  executors  according  to  the  services  rendered  by  them,  re- 
spectively. 

Controversy  as  to  apportionment  of  commissions, 
on  judicial  settlement  of  executors'  account. 

George  F.  Cbmuby,  for  petitioner, 
HiBAM  L.  Huston, /or  respondent. 
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The  Surrogate. — This  is  a  proceeding  on  the 
petition  of  Peter  J.  Dunkel,  executor  of  the  will  of 
John  Dunkel,  Jr.,  late  of  the  town  of  Minden,  de- 
ceased, for  a  final  settlement  of  the  accounts  of 
himself  and  of  his  co-executor  Harvey  Dunkel,  and 
for  an  apportionment  of  commissions.  All  the 
legatees  are  made  parties,  the  executors  being  also 
legatees  and  interested  in  the  residue  of  the  estate. 
The  controversy  has  resulted  in  a  contest  between 
the  executors  as  to  their  rights  in  and  to  their  com- 
missions, Harvey  retaining  and  claiming  the  whole, 
and  Peter  J.  claiming  a  share  to  be  determined  and 
awarded  by  the  court. 

Harvey  alleges  a  private  settlement  and  a  written 
release  from  payment  of  any  share  of  the  commis- 
sions, signed  by  Peter  J.  and  the  other  legatees.  No 
settlement  nor  accounting  has  ever  been  had  in 
this  court;  but  it  appears  that,  on  June  11th,  1884, 
the  executors  and  other  legatees  came  together  at 
the  law  oflSce  of  Harvey  in  Canajoharie,  and  there 
had  a  private  settlement  between  them,  of  the  pro- 
ceeds of  the  estate  in  the  hands  of  the  executors,  the 
bulk  of  the  estate  being  then  in  Harvey's  hands,  and 
the  amount  then  held  by  the  executors  was  distribu- 
ted. Harvey  has  not  since  received  any  further 
assets,  and  he  is  not  now  chargeable  with  more. 
Peter  J.  has  since  found  and  recovered  assets  then 
imknown,  amounting  to  $38,  which  are  now  in  his 
hands. 

The  executors'  commissions  were  agreed  upon,  at 
the  time  of  the  settlement  referred  to,  at  the  sum  of 
$354,  which  sum  Harvey  then  had  and  has  since 


'^ 


190    CASES  IN  THE  SURROGATES'  COURTS. 

UATTEK  OF  DITNKEL. 

retained.  Upon  the  distribution,  the  following  re- 
ceipt was  prepared  by  Harvey,  signed  by  Peter  J.  and 
the  other  legatees,  and  taken  by  Harvey,  viz : 

*'  In  the  matter  of  the  estate  ) 

of  y 

John  Dunkel,  Jr.,  deceased  ) 

Received,  June  11th,  1884,  of  Harvey  Dunkel  one  of  the 
executors  of  John  Dunkel,  Jr.,  late  of  the  town  of  Minden, 
county  of  Montgomery,  deceased,  our  and  each  of  our  respective 
shares,  which  we  are  and  were  entitled  to,  in  the  final  distribu- 
tion of  the  assets  of  said  estate ;  and  we  do  severally  consent 
that  an  order  be  entered  by  the  Surrogate  of  said  county  dis- 
charging said  Harvey  Dunkel  as  such  executor  as  aforesaid  from 
his  said  office  without  any  notice  to  us. 

P.  J.  Dunkel 
W.  J.  Dunkel 
A.  E.  Beardslev." 

It  is  well  settled  that  executors  are  only  entitled  to 
claim  or  receive  commissions  by  order  of  the  court, 
upon  a  settlement  of  their  accounts  by  the  court 
(Redf .  Surr.  Prac,  708,  709,  and  authorities  cited ; 
Matter  of  Harris,  1  iVi  Y.  State  Eep,,  331 ;  s.  c,  4 
Dem.y  463;  Valentine  v.  Valentine,  2  Barb.^  430; 
Drake  v.  Price,  5  N.  JT.,  430 ;  Betts  v.  Betts,  4  Abb. 
iV.  a,  317;  Morgan  v.  Hannas,  13  Abb.  N.  S,y  361). 
The  rule  is  different  in  cases  of  trustees,  accounting 
annually  to  beneficiaries  (Hancox  v.  Meeker,  94  iV. 
F.,  528;  Matter  of  Mason,  98  id.,  527). 

Of  course,  on  a  private  settlement  by  parties,  if 
commissions  were  agreed  upon,  and  the  amount  re- 
tained by  consent  of  the  parties  interested,  without 
misrepresentation  or  imposition  of  any  kind,  the 
amount  would  be  allowed  to  the  executors  by  the 
court ;  not  however  as  an  absolute  legal  right,  for  exe- 
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cutors  and  persons  interested  in  an  estate  should 
always  have  their  settlements  before,  or  sanctioned 
by  the  court,  so  that  the  determination  would  be  judi- 
cial and  final.  The  receipt  in  question  does  not  estop 
or  prevent  the  executor  Peter  J.,  nor  any  of  the  other 
legatees,  from  calling  Harvey  to  an  accounting  before 
the  Surrogate's  court.  That  right  always  exists  un- 
less and  until  a  final  judicial  settlement  has  been  had. 
Of  course,  if  a  private  accounting  and  settlement  has 
been  had,  honestly  and  fairly,  it  would  be  ratified  and 
confirmed  in  the  decree  of  the  court.  But  the  doors 
of  the  court  cannot  be  shut  against  a  judicial  settle- 
ment, and  a  thorough  investigation  of  the  rights  of 
parties,  by  receipts  and  private  stipulations  (Harris 
v.  Ely,  25  N.  F.,  138 ;  Reilley  v.  Duflfy,  4  Bern,,  366 ; 
Matter  of  Read,  41  Huny  95). 

I  think  that  the  receipt  given  does  not  deprive  the 
executor,  Peter  J.,  of  his  fair  share  of  the  commis- 
sions. Harvey  may  have  so  intended,  but  Peter  J. 
did  not  so  intend.  He  could  not  be  deprived  of  his 
share  without  his  consent.  I  am  satisfied  from  the 
evidence  given  that  Peter  J.  did  not  suppose  or  con- 
sent that  Harvey  should  retain  all  the  commissions, 
nor  intend  that  the  receipt  released  his  share  to 
Harvey.  The  receipt  does  not,  upon  its  face,  release 
the  commissions.  It  is  only  a  receipt  for  the  distri- 
butive share  of  each,  and  a  consent  that  Harvey  be 
discharged  by  the  Surrogate.  It  nowhere  refers  to 
the  question  of  commissions,  nor  stipulates  that  Har- 
vey shall  have  them  all.  Whatever  effect  might  have 
been  given  to  Harvey's  discharge,  had  it  been  granted 
by  the  court,  it  is  enough  to  say  that  the  receipt  was 
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never  filed,  nor  the  discharge  obtained;  and  now 
when  all  the  parties  are  before  the  court  in  the  appro- 
priate proceeding,  with-  all  the  facts,  the  court  has  full 
power,  and  it  is  its  duty  to  adjust  and  enforce  all  the 
rights  of  the  parties  as  between  each  other. 

The  power  of  the  court,  under  the  provisions  of  the 
Code  of  Civil  Procedure,  to  adjust  and  enforce  the 
rights  of  these  executors  between  each  other  I  consider 
ample  and  complete.  The  moneys  in  Harvey's  hands 
($354)  retained  as  commissions,  not  having  been 
allowed  nor  apportioned  by  the  court,  are  the  same  as 
so  much  assets  in  his  hands  undisposed  of,  and  he  can 
now  be  compelled  to  account  for  the  same.  That 
sum  is  now  properly  applicable  to  satisfy  the  claim  of 
each  executor  for  commissions.  Presumptively,  each 
executor  is  entitled  to  an  equal  share  (White  v. 
Bullock,  4  Ahh.  Ct  App.  Dec.^  578).  Commissions 
are  intended  to  compensate  executors  or  administrar 
tors  for  their  services,  care,  and  responsibility  in  the 
administration,  and  they  should  be  apportioned  upon 
the  aggregate  of  the  assets  received  and  paid  out, 
according  to  the  services  and  care  given,  and  the  res- 
ponsibility assumed  by  each  in  the  entire  administra- 
tion of  the  estate  (3  R.  S.  Banks,  7th  ed.,  2303  ; 
Code  Civ.  Pro.,  §  2736 ;  Matter  of  Harris,  4  Dem.y 
463  ;  Hill  v.  Nelson,  1  id,,  357). 

It  ouffht  not  to  be  held  that,  because  one  executor 
voluntarily,  and  perhaps  by  design,  takes  possession 
of  all  the  assets,  and  transacts  substantially  all  the 
business  of  the  estate,  he  should  receive  all  and  his 
co-executor  none  of  the  commissions.  The  responsi- 
bility of  the  position  alone  should  entitle  an  executor 
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to  compensation.  But  the  commi«sions  should,  as  the 
statute  prescribes,  be  apportioned  by  the  court,  ac- 
cording to  the  amount  of  service  rendered  by  each 
executor.  Both  executors  in  this  case  rendered  valu- 
able services  to  the  estate.  Harvey  is  a  lawyer,  and 
perforoied  the  greater  part  of  the  work  and  is  entitled 
to  the  larger  share.  From  the  evidence  produced,  I 
think  that  Harvey  should  have  two  thirds,  or  $236, 
and  Peter  J.  one  third,  or  $118,  and  I  so  apportion 
them  between  them  accordingly. 

The  authority  given  to  the  court,  to  apportion  com- 
missions, carries  with  it  incidentally  and  necessarily 
the  power  to  enforce  payment  thereof,  the  same  as 
any  other  sum  authorized  and  directed  to  be  paid  by 
decree  or  order  of  the  court.     The  amount  of  the  com- 
missions, until  allowed  and  apportioned  by  the  court, 
as  before  stated,  remains  in  the  hands  of  the  execu- 
tors as  assets,  for  which  the  court,  with  the  parties 
before  it,  has  ample  power  to  compel  an  accounting, 
*^d  to  direct  and  enforce  payment  of   the  same  to 
®"ch   parties  and  in  such   shares  as  the  court  may 
determine  and  decree.     The  balance  of  $30  in  the 
iands  of  Peter  J.  Dunkel,  as  shown  by  his  account, 
«iay  be  retained  by  him,  and  applied  towards  his  costs 
^^    this  proceeding,  and  the  same  are  allowed  him  for 
^^t  purpose. 

A.  decree  should  be  entered,  finally  and  judicially 

^''^ling  the  account  of   the  executors  and   each   of 

^^131,  and  discharging  each  from  any  further  liability 

^     account  of  any  and  all  assets  received.     To  the 

^K^^  of  $118,  allowed  to  Peter  J.  for  his  portion  of 

^^  commissions,  must  be  added  interest  from  June 

Vol.  V.--13 
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11th,  1884,  amounting,  at  this  date,  to  $22,  making  a 
total  of  $140.00,  which  sum  shall  be  paid  to  Peter  J. 
by  his  co-executor  Harvey  Dunkel.  The  proper  de- 
cree will  be  prepared  and  entered  accordingly. 


<•■»» 


New  York  County. — Hon.  D.  G.  ROLLINS,  Surbo- 
GATE.— May,  Nov.,  1886;  Feb.,  1887. 

Matter  of  Weeks. 


In  the  matter  of  the  two  several  accountings  of  the 
executors  of  the  will  of  Jacob  Weeks,  deceased. 

The  purpose  of  the  act,  L.  1875,  ch.  542— declaring  that  certain  rents,  an- 
nuities, dividends  and  other  payments  shall  he  apportioned  so  that  on 
the  death  of  any  person  interested  therein,  or  on  the  determination  by 
any  other  means  lohateveTf  of  his  interest,  he  or  his  executors,  etc.,  shall 
be  entitled  to  a  proportion  therein  specified — as  regards  property  devised, 
was  to  provide,  not  for  the  apportionment  of  rents  as  between  those 
entitled  to  the  testator's  personal  estate  and  the  devisees  of  his  real 
property,  but  for  such  apportionment  as  between  successive  takers  of 
the  realty. 

Matter  of  Eddy,  10  Abb.  N.  C,  396--disapproved. 

Under  Code  Civ.  Pro.,  §  2737— enacting  that  where  a  "will  provides  a  spe- 
cific compensation  to  an  executor,  he  is  not  entitled  to  any  allowance 
for  his  services,  unless,  by  a  written  instrument  filed  with  the  Surro- 
gate, he  renounces  the  specific  compensation  " — the  time  within  which 
an  executor  may  renounce  his  legacy  is  not  limited  by  law.  So  long  as 
lie  has  not  indicated  his  election  between  such  provision  and  the  stat- 
utory commissions,  either  by  taking  to  himself  one  or  the  other,  or  by 
some  other  mode,  his  right  to  file  a  renunciation,  and  to  avail  himself 
of  its  benefits,  remains  unimpaired. 

As  to  whether  such  a  renunciation  can  be  retracted — qucere. 

Testator,  at  the  time  of  the  execution  of  his  will,  and  at  his  death,  was  the 
owner  of  a  large  estate,  of  which  his  personal  propert>y  formed  a  ti'iv- 
ial  and  insignificant  portion.  He  appointed  four  executors,  to  each  of 
whom,  or  such  &s  might  serve,  he  gave  **  the  sum  of  $1,200  annually. 
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in  liea  of  all  commissions  or  compensation  allowed  by  law."    By  seven- 
teen distinct  provisions,  certain  parcels  of  realty  were  devised  to  the 
executors  upon  trust,  to  collect  the  rents,  etc.,  and  pay  the  same  to 
specified  beneficiaries  during  life,  after  proper  deductions  for  taxes,  and 
other  charges,  with  respective  remainders  over.     The  will,  however,  in 
no  instance,  designated  the  executors  as  **  trustees." — Held,  that 
•  ^n  construing  the  provision  for  a  salary  to  the  executors,  the  court  might 
inquire  into  the  character  and  amount  of  the  testator's  estate,  both  at 
the  time  of  execution  of  his  will,  and  at  the  time  of  his  death. 
«•  It  appearing  that  the  personal  property  would  be  little  more  than  ade- 
quate for  the  payment  of  the  fixed  salary  for  a  single  year,  while  the 
will  imposed  upon  the  executors  onerous  and  delicate  duties  in  hand- 
ling the  real  property  and  distributing  its  rents  and  profits,  such  sal- 
ary must  be  deemed  to  have  been  intended  as  a  reward  for  all  services 
at  any  time  rendered  in  connection  with  the  entire  estate. 
S.  It  being  impossible  to  fix  upon  any  just  and  fair  basis  of  apportionment 
of  the  salaries,  as  between  the  real  estate  and  the  personalty,  and  as 
*       between   the  life  devisees  and  the  remaindermen,  the  provision  for 
executorial  compensation  must  fail  because  of  its  vagueness  and  un- 
certainty. 
The  per  diem  allowance,  authorized  by  Code  Civ.  Pro.,  §  25C2,  for  prepar- 
.ng  for  trial,  cannot  be  lawfully  made  except  to  a  party  accounting, 
and  can  be  properly  made  to  such  a  party  only  in  so  far  as  the  labor 
of  preparation  is  demanded  by  the  best  interests  of  the  estate  concerned. 
Where  two  co-executors,  who  differed  respecting  matters  appertaining  to 
the  execution  of  their  trust,  which  might  have  been  satisfactorily  pre- 
sented in  one  proceeding,  filed  separate  accounts  of  their  transactions, 
each  of  which  was  contested  and  referred,  with  substantially  the  same 
results  that  would  have  been  accomplished,  had  the  controversy  arisen 
in  respect  of  the  account  first  filed, — 
Held,  that  neither  executor,  nor  any  of  the  other  parties,  could  recover 
costs  or  counsel  fees  out  of  the  estate  in  both  proceedings. 

Hearing  of  exceptions  to  report  of  referee,  to 
whom  were  referred  the  separate  accounts,  and  ob- 
jections thereto,  of  the  two  executors  of  decedent's 
will,  in  proceedings  for  judicial  settlement. 

Van  Schaick,  Gillendeb  &  Stoibkr, /or  executor,  Weeks, 

Van  Winkle,  Chandleb  &  J  ay,  for  executor,  Cornwell. 

Anderson  &  Man,  W.  B.  Pittney,  Abner  C.  Thomas,  J.  Mai> 
THEWS,  H.  B.  Blauvelt,  and  Ezekiel  Fixm an, /or  other  parties. 

The   Surrogate. — In  his  findings  respecting  the 
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apportionment  of  rents  I  think  the  referee  has  erred. 
The  statute,  L.  1875,  ch.  542,  is  in  these  words :  "  all 
rents  reserved  on  any  lease  ....  granted  after  the 
passing  of  this  act  and  all  annuities  and  dividends, 
and  other  payments  of  every  description,  made  pay- 
able or  becoming  due  at  fixed  periods,  under  any 
instrument  executed  after  the  passing  of  this  act,  or 
(being  a  last  will  and  testament)  that  shall  take  effect 
after  the  passing  of  this  act,  shall  be  apportioned  so 
that  on  the  death  of  any  person  interested  in  any  such 
rentSy  annuities,  dividends,  or  other  payments  as  afore- 
said, or  in  the  estate  or  fund  from  or  in  respect  of 
which  the  same  shall  issue  or  be  derived,  or  on  the 
determination  by  any  otjier  means  whatever  of  the 
interest  of  any  such  person,  he  or  she  and  his  or  her 
executors,  administrators  or  assigns  shall  be  entitled 
to  a  proportion  of  such  rents,  annuities,  dividends  and 
other  payments  according  to  the  time  which  shall 
have  elapsed  from  the  commencement  or  last  period 
of  payment  thereof  respectively  (as  the  case  may 
be),  including  the  day  of  the  death  of  such  person  or 
of  the  determination  of  his  or  her  interest." 

There  are  three  classes  of  cases  to  which  the 
referee  has  found  this  statute  applicable :  (1)  cases  in 
which  rents  became  due  before  Mr.  Weeks  died 
and  were  collected  by  him  in  his  lifetime ;  (2)  cases 
in  which  rents  fell  due  in  his  lifetime  and  were  col- 
lected by  his  executors  after  his  death ;  (3)  cases 
in  which  rents  fell  due  after  he  died  and  have  been 
since  collected  by  his  executors. 

It  is  claimed  by  counsel  for  some  of  the  contesUmts 
that  the  act  of  1875  has  no  application  to  any  of 
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these  cases;  that  its  purpose,  as  regards  property 
devised  by  will,  was  to  provide,  not  for  the  apportion- 
ing of  rents  as  between  those  entitled  to  the  testator's 
personal  estate  and  the  devisees  of  his  real  property, 
but  for  such  apportionment  as  between  successive 
takers  of  the  realty,  A  strong  argument  has  been 
made  in  support  of  this  contention,  based  upon  the 
supposed  reason  of  the  law  and  the  supposed  mis- 
chiefs or  inconveniences  which  its  'enactment  was 
designed  to  remedy.  It  first  appeared  upon  pur 
statute  book  several  years  after  the  passage  of  the 
English  apportionment  act  of  33d  and  34th  Vict.,  ch. 
35.  It  is  not,  however,  modeled  upon  that  statute, 
but  upon  the  apportionment  act  of  4th  and  5tli 
William  IV,  ch.  22,  whereof  it  is  almost  a  literal 
transcript-  Indeed  there  are  no  differences  in  their 
phraseology  that  could  possibly  be  claimed  to  justify 
or  even  to  suggest  a  difference  in  their  construction. 
Vice  Chancellor  Wigram,  in  Browne  v.  Amyot  (3 
Hare,  173  [1844]),  declared  that  the  common  law 
doctrine  under  which  the  profits  and  income  inciden- 
tal to  the  beneficial  enjoyment  of  real  estate  fol- 
lowed the  title  to  the  premises  (so  that  rents  falling 
due  before  a  testator  s  death  would  go  to  his  personal 
representative,  and  rents  falling  due  after  his  death 
would  go  to  his  heir  or  devisee)  had  not  been  affected 
by  the  then  recent  statute  of  4th  and  5th  William 
IV.  It  was  held  that  the  term  "  person  interested  in 
any  such  rents,"  when  taken  in  connection  with  the 
context,  meant  a  person  whose  legal  interest  would 
determine  or,  in  other  words,  cease  and  become  ex- 
tinguished, either  upon  his  own  death  or  upon  the 
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happening  of  some  other  event,  and  that  such  term 
was  not  at  all  descriptive,  therefore,  of  a  tenant  in 
fee  or  absolute  owner.  The  estate  of  absolute  owner, 
which  was  admittedly  the  estate  held  by  this  testtitor 
in  the  property  devised,  did  not  determine,  or,  in 
other  words,  was  not  extinguished  by  his  death.  On 
the  contrary,  it  is  through  him  and  by  operation  of 
his  will  that  it  passed  to  his  executors  in  trust,  and 
will  ultimately  be  enjoyed  by  the  several  remainder 
mep. 

The  decision  in  Browne  v.  Amvot  was  followed  in 
1852  by  Maule,  J.,  in  Beer  v.  Beer  (12  Com.  B.,  60, 
77),  and  in  1857  by  Vice  Chancellor  Wood,  in 
Clulow's  Estate  (3  Kay  &  J.,  689).  The  construc- 
tion to  which  the  English  courts  seem  to  have  uni- 
formly adhered  while  the  apportionment  act  of  4th 
and  5th  William  IV  was  in  force  seems  to  be  much 
more  reasonable  than  that  which  commended  itself  to 
Westbrook,  J.,  in  Matter  of  Eddy  (10  Abb.  JV.  (7., 
386).  I  feel  constrained  to  adopt  it,  and  all  the 
more  because  the  act  of  1875  is  thus  brought  into 
harmony  with  the  provisions  of  section  6,  tit.  3,  ch.  6, 
part  2  of  the  Revised  Statutes  (3  Banks,  7th  ed., 
2295).  That  section  declares  that  there  shall  be 
included  among  the  property  of  a  decedent's  estate 
which  shall  be  deemed  assets,  and  shall  pass  as  such 
to  his  executors  and  administrators  as  part  of  the  per- 
sonalty, "  rents  reserved  to  the  deceased  which  had 
accrued"  (i.  c,  become  due)  "at  the  time  of  his 
death." 

At  the  time  Mr.  Weeks  made  his  will,  and   at  the 
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time  of  his  death,  his  personal  property  formed  a 
very  trival  and  insignificant  part  of  his  possessions. 
It  is  well  nigh  inconceivable  that  he  should  have 
thought  fit  to  appoint  four  executors  for  its  manage- 
ment and  disposition,  or  that  having  done  so  he 
should  have  given  them  each  an  annual  compensa- 
tion of  $1,200  for  their  services  in  its  administration. 
On  the  other  hand,  he  held  numerous  parcels  of  real 
estate  of  great  value,  and  by  his  will  he  imposed  upon 
his  executors  onerous  and  delicate  duties  in  handling 
such  real  estate  and  in  distributing  its  rents  and 
profits.  Under  these  circumstances,  I  cannot  avoid 
the  conclusion  that  when  he  bequeathed  to  the  execu- 
tors an  annual  salary  of  $1,200,  each,  he  fixed  upon 
that  sum  as  their  reward  respectively  for  all  services 
that  they  might  at  any  time  render  in  connection 
with  his  entire  estate,  including  the  real  property 
devised.  It  will  be  noted  that  although  such  real 
estate  as  was  not  given  directly  to  the  widow  was  given 
to  the  executors  in  trust,  the  testator  nowhere  refers 
to  them  by  the  name  of  trustees.  The  question  is 
presented,  what  compensation,  if  any,  should  be  now 
awarded  to  the  parties  here  accounting.  Prior  to  , 
the  adoption  of  the  Code  of  Civil  Procedure,  it  was 
declared  by  section  59,  tit.  3,  ch.  6,  part  2  of  the 
Bevised  Statutes  (3  Banks,  6th  ed.,  101),  that, 
"  where  any  provision  shall  be  made  by  any  will  for 
specific  compensation  to  an  executor,  the  same  shall 
be  deemed  a  sufficient  satisfaction  for  his  services,  in 
lieu  of  the  allowance  aforesaid "  (that  is  the  allow- 
ance of  statutory  commissions)  "  unless  such  executor 
shall,  by  a  written  instrument,  to  be  filed  with  the 
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Surrogate,  renounce  all  claim  to  such  specific  legacy.'* 
In  place  of  that  provision,  there  has  since  been 
substituted  §  2737  of  the  Code  of  Civil  Procedure, 
which  declares  that  "  where  the  will  provides  a  spe- 
cific compensation  to  an  executor,  he  is  not  entitled 
to  any  allowance  for  his  services,  unless  by  a  written 
instrument  filed  wdth  the  Surrogate  he  renounces  the 
specific  compensation."  It  cau  scarcely  be  cLaimed 
that  this  change  in  phraseology  was  designed  to  effect 
any  cliange  in  the  policy  of  the  statute.  The  "  spe- 
cific compensation  "  is  still  in'  the  nature  of  a  "  leg- 
acy." No  time  is  fixed  by  law  within  which  an 
executor  must  choose  between  his  statutory  commis- 
sions and  his  testamentary  bequest,  and  I  see  no  rea- 
son to  doubt  that  so  long  as  he  has  not  indicated  his 
election,  either  by  taking  to  himself  one  or  the  other, 
or  by  some  other  mode,  his  right  to  file  a  renunciar 
tion  and  to  avail  himself  of  its  benefits  remains  unim- 
paired. Now,  executor  Weeks  lately  undertook  to 
exercise  that  right,  not  having  theretofore  demanded 
or  received  any  reward  for  his  services  and  not  having 
in  any  manner  indicated  his  acceptance  of  the  specific 
compensation.  The  referee  has  found  that  this  re- 
nunciation is  ineffective  because  it  w\as  not  seasonably 
filed  with  tlie  Surrogate.  Inthis  view  I  cannot  con- 
cur. Nor  do  I  deem  myself  authorized  to  permit  Mr. 
Weeks  to  retract  his  renunciation,  as  he  now  offers  to 
do,  unless  perhaps  such  retraction  shall  be  consented 
to  by  all  the  parties  to  this  accounting.  Executor 
Weeks  will  therefore  be  allowed  by  decree  herein  his 
appropriate  share  of  the  statutory  commissions  upon 
the  personal  assets  accounted  for. 
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Executor  Comwell  has  never  filed  any  renunciation 
of  his  claim  to  the  $1,200  provision,  nor  did  the  exec- 
utrix file  such  renunciation  in  her  lifetime,  and  it  is 
claimed  that  their  acts  in  transferring  to  their  co-ex- 
ecutor their  respective  claims  to  the  legacy  given 
them  by  the  will  must  be  treated  as  a  waiver  on  their 
part  of  any  right  to  statutory  compensation.  On  the 
other  hand  it  is  urged  by  Mr.  Cornwell's  counsel  that 
it  is  impossible  to  make  the  testator's  scheme  for  spe- 
cific compensation  operative,  and  that  the  provision  . 
establishing  it  must  therefore  be  treated  as  practically 
void.  I  have  found  no.  reported  case  in  which  a 
testator's  clearly  expressed  intention  has  been  disre- 
garded by  the  courts  upon  the  ground  that  its  execu- 
tion would  lead  to  inconvenient  or  unjust  results,  or 
results  that  the  testator  had  probably  failed  to  antici- 
pate. But  the  question  whether  the  provision  refer- 
red to  is  valid  or  invalid  cannot  be  here  determined. 
Whatever  might  be  my  opinion  on  the  subject,  I  ought 
not  to  hold  that  the  provision  is  ineffectual  until  after 
a  broader  inquiry  into  its  alleged  impracticability  than 
has  been  made  in  these  proceedings,  nor  until  persons 
interested  who  are  not  parties  to  this  accounting  have 
been  afforded  an  opportunity  to  be  heard. 

On  the  other  hand,  if  it  be  assumed  that  the  dis- 
puted provision  is  valid,  no  award  of  compensation 
can  be  made  upon  the  facts  before  me.  I  have  al- 
ready declared  that  in  my  opinion  the  bequest  is  in- 
tended as  a  reward  for  services  respecting  both  real 
and  personal  estate.  These  accounts  do  not  show  the 
amount  of  the  rents,  nor  do  they  show  how  much 
time  and  labor  have  been  devoted  to  the  management 
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of  the  real  estate,  as  compared  with  the  time  and  labor 
devoted  to  other  features  of  administration.  It  is, 
therefore,  impossible  to  ascertain  what  proportion  of 
Mr.  Cornwell's  salary  or  that  which  accrued  to  the 
executrix  in  her  lifetime  may  properly  be  charged 
against  the  personal  estate.  The  decree  may  reserve 
all  questions  as  to  the  amount  and  basis  of  compensa- 
tion to  or  on  account  of  any  of  the  persons  who  quali- 
fied as  executor,  except  so  far  as  in  pursuance  of  this 
decision  it  shall  award  to  executor  Weeks  statutory 
commissions. 

^^*  ^^  ^^  ^^  ^^^  ^^^  ^^* 

Except  in  the  particulars  that  I  have  indicated,  the 
referee's  report  is  confirmed.'' 


In  November,  1886,  the  following  opinion  was  filed 
in  the  same  matter : 

The  Surrogate. — ^In  accordance  with  the  decision 
of  the  General  Term  of  the  Supreme  court  in  Weeks 
V.  Cornwell  (reported,  in  part,  in  39  Sun,  643),  I 
modify  my  decision  of  May  14th,  1886,  wherein  it 
was  declared  that  persons  other  than  those  cited  to 
attend  these  proceedings  should  be  brought  in  as  par- 
ties, before  certain  questions  touching  the  compensa- 
tion of  the  executors  could  be  determined  by  the 
Surrogate.  All  who  are  interested  in  the  determina- 
tion of  that  question  being  now  before  the  court,  it 
becomes  necessary  to  pass  upon  the  validity  and  con- 
struction of   that  portion  of   the   32d  article  of  the 
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testator's  will  which  undertakes  to  provide  for  the 
compensation  of  his  executors.  The  provision  in 
question  is  as  follows : 

"  I  nominate  and  appoint  my  wife,  Catharine  Weeks 
executrix,  my  adopted  son,  Jacob  Weeks  Cornwell, 
my  nephew,  Samuel  Weeks,  Jr.,  and  George  Wash- 
ington Weeks  executors  of  this  my  last  will  and  tes- 
tament, and  I  hereby  give  to  them  each,  or  to  such  of 
them  as  may  serve,  the  sum  of  $1,200  annually^  in 
lieu  of  all  commissions  or  compeiisation  allowed  by 
lawr 

It  is  insisted  in  behalf  of  some  of  the  parties  to  this 
proceeding  that  the  provision  just  quoted  should 
either  be  treated  as  wholly  invalid  because  of  the  im- 
practibility  of  enforcing  it,  or  should  be  construed 
as  relating  simply  to  the  administration  of  the  per- 
sonal property  by  the  executors,  as  such,  and  as  hav- 
ing no  application  to  their  dealings  with  the  real 
estate.  The  latter  alternative  cannot,  it  seems  to  me, 
be  entertained  for  a  moment.  There  are  numerous 
and  irrefragable  reasons  why  the  disputed  provision, 
if  it  is  held  to  mean  anything  at  all,  must  be  regarded 
as  establishing  the  measure  of  the  compensation 
which  the  persons  selected  by  the  testator  to  effect- 
uate his  testamentary  purposes  should  annually  re- 
ceive for  their  entire  services  in  that  regard. 

This  interpretation  is  plainly  written  on  the  face  of 
the  will;  and,  besides,  if  it  is  proper,  as  I  think  it  is, 
to  consider,  in  deciding  the  question  under  discussion, 
the  character  of  the  testator's  estate  at  the  time  the 
will  was  made  and  executed,  and  at  all  times  there- 
after until  his  death,  it  is  preposterous  to  suppose  that 
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he  could  have  intended  by  the  32d  clause  of  that  in- 
strument to  allow  his  executors,  for  services  in  admin- 
istering upon  his  personal  property,  a  fixed  salary  to 
whose  payment,  even  for  a  single  year,  such  personal 
property,  all  told,  would  be  little  more  than  adequate. 

As  was  suggested  in  the  memorandum  of  May  14th, 
the  will  does  not  from  its  beginning  to  its  end  make 
use  in  a  single  instance  of  the  word  "  trustee."  It  is 
for  "  executors  "  alone  that  it  provides  compensation, 
and  it  is  only  upon  executors  that  it  imposes  any 
duties  or  responsibilities.  By  seventeen  distinct  pro- 
visions certain  parcels  of  real  estate  are  devised  to  the 
executors,  upon  trust  to  collect  the  rents,  profits  and 
income  thereof  and  to  pay  the  same  to  a  specified 
beneficiary  during  his  life,  after  proper  deductions  for 
taxes,  assessments,  insurance  and  repairs.  In  every 
instance  the  properties  so  devised  are  to  go  upon  the 
death  of  the  beneficiaries  to  a  specified  remainderman. 
If  I  am  correct  in  holding  that  the  testator's  bequest 
of  $1,200  annual  salary  to  his  executors  was  intended 
in  part  as  compensation  for  the  management  of  these 
trusts,  then,  unless  such  bequest  is  for  some  cause 
invalid  and  ineffectual,  the  burden  of  paying  the  sal- 
aries of  the  executors  must  somehow  fall  upon  the 
eestuis  que  trustent  for  life  of  the  real  estate  devised. 

How  can  any  reasonable  scheme  be  established  for 
carrying  into  effect  the  testator's  purposes  ?  Is  the 
will  definite  and  certain  enough  in  this  regard  to  war- 
rant a  court  in  declaring  that  this  or  that  suggested 
mode  of  apportionment  is  warranted  by  its  terms  ? 
These  are  questions  that  demand  an  answer,  despite 
the  fact  that  the  executors  are  here  accounting  for 
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the  personal  estate  only.     For  if  the  salary  bequest 
is  valid,  the  parties  to  this  accounting  may  properly 
insist  that  the  decree  about  to  be  entered  shall  ad- 
judge what  sum,  if  any,  shall  be  therein  awarded  to 
executor  Weeks,  in  view  of  the  agreement  to  which 
his  associates  and  himself  are  parties,  as  the  propor^ 
tion  of  the  total  compensation  to  which,  but  for  such 
agreement,    such   associates   would  be  now   entitled 
under  the  will.     The  vain  effort  which  I  have  made, 
to  fix  upon  any  just  and  fair  basis  of  now  apportioning 
the  burden  of  these  salaries  between  the  real  estate 
and  the  personalty,  and  of  apportioning  it  hereafter 
between  the  various  persons  having  life  interests  in 
the  real  estate  trusts,  has  forced  me  to  the  conclu- 
sion that  the  testator's  provision  for  compensating  his 
executors  must  fail  because  of  its  vagueness  and  un- 
certainty. 

It  is  not  necessary  to  discuss  in  detail  the  difficul- 
ties which  stand  in  the  way  of  practically  enforcing 
this  provision.  Many  of  these  have  been  pointed  out 
by  counsel.  Who  can  say,  in  the  absence  of  any 
direction  by  the  testator,  how  he  intended  that  the 
salary  charges  should  be  apportioned  ?  Shall  the  ap- 
portionment be  made,  for  example,  in  the  ratio  of  the 
gross  income  of  the  several  beneficiaries,  or  in  the. 
ratio  of  their  net  income,  or  in  the  ratio  of  the  value 
of  the  services  required  in  the  management  of  the 
several  trusts  ?  Suppose  that  a  conclusion  is  reached 
upon  this  point,  and  suppose  it  to  be  determined  that 
the  salary  expense  must  be  borne  by  the  cesfuis  que 
irustent  in  the  ratio  of  their  gross  income,  and  sup- 
pose the  executors  to  have  in  hand  at  a  given  time 
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certain  income  belonging  to  one  of  these  trusts, — how 
much  shall  they  pay  over  to  the  beneficiary?  In 
order  to  determine  that  question,  they  must  first 
ascertain  the  aggregate  income  of  all  the  trusts  for 
the  entire  year ;  and  as  they  cannot  be  certain  that 
all  the  trusts  will  outlast  the  year,  and  as,  in  case  any 
of  them  should  determine  by  the  death  of  the  benefi- 
ciary, the  corpus  of  that  trust  would  pass  at  once  to 
the  specified  remainderman,  the  only  course  which 
the  executors  could  pursue, 'in  justice  to  themselves 
and  the  beneficiaries,  would  be  to  retain  until  the  end 
of  the  year  a  portion  of  the  income  of  each  trust  pre- 
sumably sufficient  to  meet  their  claim..  The  will, 
however,  gives  no  authority  for  such  withholding. 
Similar  obstacles  would  stand  in  the  way  of  adjusting 
the  portion  of  salary  to  be  charged  to  each  trust  if 
the  apportionment  should  be  based  upon  net  income 
instead  of  gross  income,  or  should  be  fixed  with  refer- 
ence to  the  value  of  the  trustee's  services.  In  view 
of  the  impediments  to  the  practical  execution  of  the 
provision  of  the  testator's  will  which  relates  to  the 
compensation  of  his  executors,  I  hold  that  provision 
is  void  for  uncertainty. 

One  effect  of  the  foregoing  decision  is  to  make  the 
tripartite  agreement  ineffective  for  the  purposes  of 
this  proceeding.  That  agreement  does  not  pretend 
to  make  any  assignment  or  transfer  except  of  the 
f  1,200  salary  given  to  the  executors  by  the  will. 
The  decree  will  award  to  the  accounting  parties  such 
portion  of  the  statutory  commissions  as  they  may  show 
themselves  entitled  to  receive.  Any  expense  that 
may  attend  a  controversy  in  this  regard  must  be  de- 
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frayed  out  of  the  aggregate  commissions  (Matter  of 
Harris,  4  Dem,,  463). 

The  following  are  extracts  from  the  opinion  filed  iti 
February,  1887,  upon  settlement  of  the  decree : 

The  Surrogate. — The  decree  proposed  by  the  attor- 
neys of  executor.  Weeks,  is  in  substantial  conformity 
with  my  decisions  of  May  14th,  1886,  and  November 
3rd,  1886.  Certain  of  the  amendments  proposed  by 
executor  CornweU's  attorneys  should,  however,  be  al- 
lowed. 


.* 


The  provisions  suggested  by  Mr.  Candler,  respect- 
ing the  payments  of  commissions,  costs,  etc.,  may  be 
substituted  for  the  provisions  suggested  by  Mr.  Man, 
and  for  this  reason.  The  testator  left  real  estate  of 
great  value,  and  an  insignificant  amount  of  personal 
property.  Nearly  all  of  the  latter  was  specifically  be- 
queathed to  his  widow,  and  it  has  been  decided  by  the 
Supreme  court,  that  her  title  is  absolute,  and  that  re- 
sort must  be  had  to  the  real  estate  to  satisfy  the 
claims  of  creditors,  before  the  personal  property  be- 
queathed to  the  widow  can  be  used  for  that  purpose. 

Before  this  decision  was  announced,  the  executors 
had  applied  a  portion  of  the  personal  property  to  the 
payment  of  debts,  and  there  afe  now  in  their  hands 
no  funds  wherewith  to  pay  the  expenses  of  this  ac- 
counting. A  large  portion  of  the  real  estate  is  spe- 
cifically devised,  some  of  it  in  fee  and  some  of  it  in 
trust.     By  the  24th  article  of  his  will  *,  the  testator 

•See  Weeks  v.  Comwell  (104  N,  F.,  325). 


208    CASES  IN  THE  SURROGATES'  COURTS. 


MATTEK  OF  W££KS. 


gave  to  his  executors  all  the  rest,  residue  and  remain- 
der of  his  estate,  real  and  personal,  in  trust  for  cer- 
tain specified  purposes.  By  the  26th  article,  the  very 
property  referred  to  in  article  24  is,  upon  the  termi- 
nation of  the  trust,  given  in  fee  to  the  several  ''  lega- 
tees "  under  the  will,  in  proportion  to  the  value  which 
the  provisions  in  their  behalf  respectively  bear  to  each 
other. 

The  trust  attempted  to  be  created  in  the  24th  arti- 
cle has  been  pronounced  void  by  the  Supreme  court, 
but  it  by  no  means  follows  that  that  article  may  not 
be  so  far  effective  as  to  impress  upon  the  property 
devised  by  article  25th,  the  character  of  a  residuary 
fund.  If  it  has  that  effect,  any  changes  which,  by 
reason  of  a  deficiency  of  personal  assets,  may  fall  up- 
on the  real  estate,  must  fall  upon  this  particular  por- 
tion of  the  real  estate,  rather  than  upon  an}'  portion 
specifically  devised.  If,  on  the  other  hand,  it  should 
be  decided  that  the  burden  imposed  upon  the  real 
estate  by  the  Supreme  court  decision  must  fall  entire- 
ly upon  the  income  of  the  several  trust  estates,  it  is 
manifestly  impossible  to  direct  the  application  of  any 
definite  sum  from  the  income  of  any  particular  trust 
without  a  full  account  of  the  receipts  of  all  the  trusts 

as  well  those  that  have  fallen  in,  as  those  that  are  still 
existincr. 

After  careful  consideration  of  the  matter  under  dis- 
cussion, I  am  convinced  that  in  the  decree  to  be  en- 
tered herein  no  direction  can  properly  be  given  as  to 
the  fund  from  which  shall  be  paid  the  commissions 
and  costs  of  this  accounting,  except  a  direction  that 
the  executors  shall  pay  the  same  out  of  that  part  of 
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the  tesUitor's  estate  not  specifically  bequeathed  or  de- 
vised to  his  widow. 

On  April  9th,  1883,  executor  Weeks  filed  a  petition 
for  the  judicial  settlement  of  his  account,  alleging 
therein  that  his  co-executor  had  refused  to  unite  with 
him  in  the  proceeding.  On  July  10th,  1883,  the  re- 
turn day  of  the  citation,  executor  Cornwell  filed  an 
answer  to  the  Weeks  petition,  in  which  he  set  forth 
the  reasons  for  this  refusal.  The  proceeding  was  ad- 
journed to  September  11th,  1883.  On  September  8th 
1883,  executor  Cornwell  filed  his  petition  for  a  separ- 
ate accounting  and  took  out  citations  returnable  on 
October  25th,  1883.  On  October  4th,  1883,  executor 
Weeks  filed  his  account  together  with  a  reply  to  Corn- 
well's  answer,  alleging  that  that  answer  furnished  no 
adequate  excuse  for  the  course  of  action  which  it  un- 
dertook to  defend. 

On  October  25th,  1883,  the  return  day  of  the  cita- 
tion on  executor  Cornwell's  petition,  Weeks  filed  on 
answer  thereto  praying  that  the  proceeding  be  dis- 
missed upon  the  ground  that  the  estate  should  be 
spared  the  expense  of  two  accountings.  On  January 
18th,  1884,  executor  Cornwell  filed  his  separate  ac- 
count. It  does  not  appear  that  the  Surrogate  was 
asked  to  pass  upon  the  issues  raised  by  the  petitions 
and  answers  above  specified  imtil  after  the  coming  in 
of  the  referee's  report.  The  referee  found  that  there 
was  such  a  difference  of  opinion  between  the  execu- 
tors, as,  in  his  judgment,  justified  them  in  accounting 
separately.  In  my  memorandum  of  May  14tb,  1886, 
I  stated  that  this  portion  of  the  referee's  report,  to 
which  some  of  the  parties  had  excepted,  was  only  im- 
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portant  as  bearing  upon  the  question  of  costs  and  al- 
lowances, and  that  its  consideration  would  therefore 
be  postponed  until  the  settlement  of  the  decree.  Ap- 
plications are  now  made  for  costs  and  counsel  fees  not 
only  by  the  two  executors,  but  by  five  other  persons 
who  are  here  represented.  The  special  guardian  of 
an  infant  interested  in  the  estate  also  makes  claim  to 
compensation. 

These  several  applications  are  formally  presented 
in  both  the  accounting  proceedings.  Although  the 
two  accounts  were  filed  pursuant  to  separate  petitions 
and  citations,  there  has  practically  been  but  one  liti- 
gation. Before  executor  Cornweirs  account  was  pre- 
sented, objections  had  been  interposed  to  the  account 
of  executor  T^eeks  by  the  several  parties  in  interest, 
including  Mr.  Cornwell  himself,  and  including  also 
Mr.  Cornwell  in  his  capacity  as  executor  of  Cather- 
ine Weeks,  in  whose  will  he  was  named  as  residuary 
legatee. 

The  issues  of  the  Weeks  accounting  were  submitted 
to  the  referee  on  December  29th,  1883,  and  to  the 
same  referee  were  submitted  on  November  17th,  1884, 
the  issues  of  the  Cornwell  accounting.  Although,  in 
certain  formal  respects,  the  earlier  proceeding  and 
the  later  were  kept  distinct,  nearly  all  the  testimony 
taken  in  the  one  was  by  common  consent  admitted  in 
the  other.  The  cases  were  summed  up  together,  and 
although  in  each  of  them  the  referee  filed  a  separate 
report,  the  two  reports  covered  substantially  the  same 
ground  and  were  accompanied  by  a  single  opinion  in 
which  the  referee  gave  his  reasons  for  the  conclusions 
which  the  report  embodied. 
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All  the  matters  respecting  which  the  executors  dif- 
fered might,  it  seems  lo  me,  have  been  as  satisfactor- 
ily  presented  in  one  proceeding.  Cornwell  inserted 
in  his  own  account  a  personal  claim  against  the  estiite 
for  a  debt  alleged  to  have  been  due  him  from  the  de- 
cedent. But  this  claim  was  disallowed  by  the  referee, 
and  the  disallowance  was  confirmed  by  the  Surrogate. 
In  all  other  respects,  the  practical  results  of  the  Uti-  . 
gation  are  the  same  that  would  have  been  accom- 
plished if  the  controversy  had  arisen  in  the  Weeks 
accounting  alone.  I  hold,  therefore,  that  none' of  the 
parties  hereto  are  entitled  to  costs  or  counsel  fees  in 
both  proceedings. 

In  computing  the  per  diem  allowance,  regard  may 
be  had  to  the  total  number  of  days  actually  occupied, 
whether  in  the  one  accounting  or  in  the  other.  It 
appears  that  the  number  of  days  so  occupied  in  the 
taking  of  testimony  and  in  the  summing  up  before 
the  referee  was  twenty-four.  On  three  occasions, 
questions  relating  to  these  accountings  have  been  dis- 
cussed before  the  Surrogate.  The  parties  to  whom 
costs  may  be  awarded  under  §  2561  of  the  Code  of 
Civil  Procedure  will  therefore  be  allowed  as  for  twen- 
ty-seven, less  two,  or  twenty-five  days. 

Section  2562  authorizes  an  additional  allowance  to 
an  accounting  executor  for  the  time  necessarily  em- 
ployed in  preparing  his  account  and  in  preparing  for 
trial.  This  allowance  for  preparing  for  trial  cannot 
lawfully  be  made  to  any  party  except  a  party  account- 
^^gj  and  can  properly  be  made  to  such  a  party  only  so 
*''^r  as  the  labor  of  preparation  is  demanded  by  the 
^^st  interests  of  the  estate. 
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The  claim  of  executor  Cornwell  to  counsel  fees  un- 
der §  2562  I  feel  compelled  to  disallow  in  considerable 
measure. 

The  account  of  executor  Weeks  who  was  engaged 
far  more  actively  than  his  associate  in  the  manage- 
ment of  this  estate,  was  on  the  files  of  the  court  for 
more  than  three  months  before  that  of  Cornwell  was 
.  pi^esented.  The  Weeks  account  was  not  claimed  by 
executor  Cornwell  to  be  incomplete  or  incorrect,  except 
as  regards  certain  variances  between  himself  and  his 
co-executor  which  might  hiive  been  satisfactorily  indi- 
cated upon  its  face. 

The  Cornwell  account  is  in  almost  all  respects  a 
literal  copy  of  the  Weeks  account,  and  its  transcription 
cannot  have  been  a  laborious  or  protracted  task.  I 
have  said  that  the  allowance  for  preparation  for  trial, 
sanctioned  by  §  2562,  can  be  claimed  by  the  account- 
ing party  only,  and  in  his  capacity  as  representative 
of  the  estate.  It  must  often  happen  that  such  a  rep- 
resentative has  a  personal  interest  in  the  estate  as 
legatee  or  creditor ;  it  is  manifestly  not  the  policy  of 
the  law  to  give  such  a  person,  merely  because  of  his 
official  relation  to  the  estate,  an  advantage,  in  respect 
to  allowance  of  costs,  over  other  legatees  or  creditors, 
in  a  proceeding  brought  by  himself  for  the  protection 
of  his  individual  as  distinct  from  his  representative 
interests. 

Now  the  order  of  reference  in  the  Cornwell  account- 
ing was  not  entered  until  November  7th,  1884  ;  and 
the  trial  did  not  commence  until  December  26th. 
The  great  bulk  of  all  the  testimony  submitted  to  the 
referee  had  been  taken  upon  the  hearing  in  the  other 
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accounting.  In  that  proceeding  Mr.  Cornwell  had  ap- 
peared in  the  attitude  of  a  contestant,  and  by  far  the 
largest  part  of  such  preparation  for  trial  as  was  made 
in  his  behalf  must  unquestionably  have  been  devoted 
to  the  protection    of  his  individual  interests. 

The  decree  may  make  provisions  for  costs  and  coun- 
sel fees  as  follows : 
To  executor  "Weeks 

Coats •  70 

26  days  at  trial 250 

158  days  propariog  account  and  preparing  for 

trial 1,580 

Total $1,900 

And  disbursements. 
To  executor  CornwelL 

Costs $  70 

25  days  at  trial 350 

40  days  preparing  account  and  prepaiing  for  trial  400 

Total  «720 

And  disbursements. 
To  James  W.  and  Martha  Trask, 

Costs $  70 

21  days  at  trial 210 

Total 8280 

Aiid  disbursements. 
To  Henry  A.  Weeks 

Coats        .         .         .■ *  70 

25  days  at  trial     .......  250 

Total 8320 

And  disburaeinente. 
And  a  like  allowance  to  Mr.  Blauvelt,  and  to  the 
parties  respectively  represented  by  Mr.  Thomas,  Mr. 
Matthews  and  Mr.  Fixman. 
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New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.—July,  1886. 

Matter  of  Lichtenstadter. 

In  the  matter  of  the  estate  of  Sophia  Lichtenstad- 
ter, deceased. 

The  will  of  decedent,  which  bequeathed  a  share  of  her  residuary  estate  to 
two  of  the  infant  children  of  her  son,  provided  :  "  And  I  hereby  ap- 
point ray  said  son,  S.,  guardian  of  the  said  estate  of  his  said  children  ; " 
and  autliorized  S.  to  expend  principal  and  income  in  the  care,  educa- 
tion and  maintenance  of  the  infants.  Upon  an  application  by  S.,  to 
x;ompel  payment  to  him,  by  the  executor,  of  the  share  bequeathed  to 
his  children, — 

Held  J  that  the  attempt  to  create  a  guardian,  though  abortive  as  such,  in 
effect  constituted  petitioner  a  tmstce  of  the  property  bequeathed,  and 
that  the  same  might  be  turned  over  to  him,  without  his  obtaining  let- 
ters of  guardianship. 

Petition  by  Solomon  Lichtenstadter,  for  decree  di- 
recting payment  to  him,  by  executor,  of  legacies  be- 
queathed to  his  children  by  the  will  of  decedent. 

Simon  Steinfeldeb,  and  Geoboe  F.  Mubbat,  for  petitioner. 

The  Surrogate. — By  the  seventh  clause  of  her  will, 
this  testatrix  bequeathed  a  certain  share  of  her  resid- 
uary estate  to  her  grandchildren  Rosalie  and  Sarah, 
infants,  the  children  of  her  son  Solomon. 

"  And  I  hereby  appoint  my  said  son  Solomon,"  the 
will  says,  "  guardian  of  the  said  estate  of  his  said  chil- 
dren : said  Solomon  is  not  to  be  required  to 

give  any  bond  or  sepurity  in  the  matter  of  said  guar- 
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dianship,  and  he  is  hereby  authorized  to  expend  such 
portion  of  the  principal,  interest,  income,  rents,  issues 
or  profits  of  their  said  estate,  in  the  care,  education 
and  maintenance  of  said  children  as  to  him  may  seem 
advisable." 

A  legacy  bequeathed  directly  to  an  infant  must,  if  it 
exceeds  $50  in  value,  be  paid  to  its  general  guardian, 
and  such  guardian,  before  he  can  claim  the  legacy, 
must  (except  in  a  case  where,  in  pursuance  of  §  2746 
of  the  Code  of  Civil  Procedure,  the  Surrogate  has  re- 
lieved him)  furnish  the  bond  required  by  that  section 
(see  amendment,  L.  1886,  ch.  358 ;  and  McLoskey  v. 
Reid,  4  Bradf,,  334  ;  Rieck  v.  Fish,  1  Dm.,  79  ;  Mat- 
ter of  Moody,  2  id,,  624  ;  Toler  v.  Landon,  3  id.,  337). 

Now  the  infants,  in  behalf  of  whom  this  application 
is  made,  have  no  general  guardian.  The  testatrix  has 
attempted,  by  her  will  to  constitute  their  father  the 
guardian  of  their  estates.  This  she  was  unable  to  do 
in  law.  The  power  of  appointing  the  guardian  of  an 
infant  can  only  be  exercised  by  the  courts  having  au- 
thority in  such  cases,  or  by  the  infant's  father  or  moth- 
er (Fullerton  v.  Jackson,  5  Johns.  Ch.,  278 ;  Hoyt  v. 
Hilton,  2  Edw.  Ch.,  202 ;  R.  S.,  part  2,  ch.  8,  tit.  3, 
§  1 ;  3  Banks,  7th  ed.,  2346). 

I  am  disposed,  however,  to  think  that  the  provision 
above  quoted  from  the  will,  though  abortive  as  an  ap- 
pointment of  a  guardian,  has  in  effect  made  this  peti- 
tioner a  trustee  of  the  property  bequeathed  to  his 
children ;  and  that  that  property  may  properly  be 
turned  over  to  him  without  his  obtaining  letters  of 
guardianship.  But  in  view  of  the  fact  that  less  than 
a  year  has  elapsed  since  the  executor  received  his  let- 
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ters  testamentary,  he  cannot  be  directed  to  pay  the 
legacies  in  question  except  upon  the  filing  of  a  bond 
as  prescribed  in  such  cases  by  §  2719  of  the  Code  of 
Civil  Procedure. 


#*•»» 
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gate.—July,  1886. 

Matter  of  Rowland. 

In  the  matter  of  the  estate  of  William  F.  Rowland, 

deceased. 


Where  an  executor  or  administrator  has  lost  a  voucher,  relating  to  a  pay- 
ment for  which  he  asks  credit  upon  his  account! ng,  the  burden  is 
upon  him  to  prove  ^*  that  the  charge  is  correct  and  just"  (Code  Civ. 
Pro..  §  2734),  as  against  a  party  objecting  to  its  allowance. 

2  R.  S.,  93,  §  58,  as  amended  by  L.  1863,  ch.  362— compared. 

Hearing  of  exceptions  to  report  of  referee  to  whom 
were  referred  the  account,  and  objections  thereto,  of 
the  administrator  of  decedent's  estate,  in  proceedings 
for  judicial  settlement. 

Morgan  &  Worthington,  for  administrator, 
Franklin  Bartlett.  special  guardian. 

The  Surrogate. — I  think  that  the  referee  is  mis- 
taken in  supposing  that  the  burden  of  proof  as  to  that 
item  in  the  account  regarding  which  the  special  guar- 
dian has  interposed  an  exception  rested  upon  the 
contestant.  Where  a  voucher  taken  by  the  repre- 
sentative of  an  estate  is  lost,  the  payment  to  which 
such  voucher  relates,  and  for  which  such  representa- 
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ust  be  proved  before  such  credit 
ode  Civ.  Pro.,  §  2734),  and  it  must 
estimony  of  the  person  to  whom  it 
person  be  living  and  can  after  diH- 
nd  (id.).  And  even  after  the  fact  of 
established,  credit  therefor  cannot 
I  the  Surrogate  is  satisfied  that  the 
,nd  just"  (id.). 

in  this  particular,  very  much  like 
y  virtue  of  which  the  Surrogate  is 
I  to  accounting  executors  oradmin- 
awance  for  their  actual  and  neces- 
iiall  appear  just  and  reasonable." 
>n  to  consider  this  language  and 
loes  not  warrant  the  allowance  to 
y  of  a  disbursement  claimed  to  have 

as  an  expense  of  administration, 
jection  is  made  to  such  allowance, 
I  and  reason ablenes9  of  such  dis- 
matively  shown  to  the  Surrogate's' 
in  V.  McKee,  2  Bern.,  236 ;  Jour- 
,  320). 

!e  submitted  in  this  ca,se,  I  find  that 
te  was  in  fact  paid  by  the  adminis- 
jvas  "correct  and  just."  The  spe- 
iption  must,  therefore,  be  overruled, 
be  referee  confirmed. 


^ 
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New  York  County. — Hon.  D.  G.  ROLLINS,  Subro- 
gate.— July,  1886. 

Matter  of  Keeler. 

In  the  matter  of  the  estate  of  David  B.   Keeler, 

deceased, 

a  decree,  admitting  a  will  to  probate,  may  be  opened,  at  the  instance 
of  a  former  contestant,  to  enable  him  to  apply  for  a  judicial  construc- 
tion of  its  provisions. 

Motion  to  open  decree  admitting  decedent's  will  to 
probate. 

Geobob  B.  Ashley,  for  executor, 
Richards  &  Brown,  for  contestant 

The  Surrogate. — TKe  decree  admitting  this  dece- 
dent's will  and  codicil  to  probate  may  be  opened,  for 
the  purpose  of  allowing  their  former  contestant  to 
obtain  a  construction  of  that  clause  in  the  codicil,  by 
which  it  is  provided  that  the  proceeds  of  sale  of  cer- 
tain lots  on  Ninth  avenue  in  this  city  shall  "  go  to  and 
form  a  part  of  the  testator's  personal  estate,  and  shall 
be  divided  in  like  manner  as  provided  in  his  will  for 
the  disposition  of  his  "  other  personal  estate."  For 
the  reasons  urged  by  counsel  for  the  contestant,  I  am 
of  the  opinion  that,  by  the  provision  above  referred 
to,  the  proceeds  in  question  go  to  Mrs.  Baker  during 
her  life  or  widowhood,  and  at  her  death  or  marriage 
to  her  issue,  and  to  the  contestant  and  his  issue,  in 
accordance  with  the  scheme  established  by  the  fourth 
clause  of  the  will. 
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New  York  County. — Hon.  D.  G.  ROLLINS,  Surro- 
gate.— July,  1886. 

Matter  of  Fernbacber. 

In  the  matter  of  the   estate .  of  Wolf  Fernbacher, 

deceased. 

A  beneficiary  under  decedent's  will  having,  by  his  attorney,  Instituted  a 
special  proceeding  to  compel  the  executors  to  account,  with  a  view  to 
securing  his  interest  in  the  estate,  entered  into  an  agreement  in  writ- 
ing with  such  attorney  to  pay  the  latter,  in  consideration  for  his  ser- 
vices, one  half  the  amount  for  which  the  party's  interest  might  be  com- 
promised or  settled,  giving  the  attorney  a  lien  on  said  sum,  and  stipu- 
lating not  to  compromise  his  claim  without  the  attorney's  knowledge. 
The  will  conferred  upon  the  executors  a  power  to  sell  decedent's  real 
property. — neld, 

1.  That  such  agreement  was  valid  and  binding  upon  the  party. 

2.  That  none  of  the  real  property  unsold  by  the  executors,  under  the  tes- 

tamentary power,  could  be  included  in  estimating  the  value  of  the  par- 
ty's interest, — the  executors  not  being  bound  to  account  therefor. 

A  previous  phrase  of  the  litigation  relating  to  this 
estate  is  reported  in  4  Dem.^  227.  Isaac  Fernbacher 
a  son  of  decedent,  and  a  remainderman  under  his  will, 
having,  by  his  attorney,  Jacob  Marks,  instituted  pro- 
ceedings for  an  accounting  by  the  executrix  and  ex- 
ecutors of  his  father's  will,  and  subsequently  moved 
for  the  revocation  of  their  letters,  upon  the  grounds 
of  w.aste  and  improvidence  in  their  administration,  and 
a  decree  having  been  rendered  revoking  their  letters 
accordingly,  entered  into  a  stipulation  with  the  exec- 
utrix and  executors  for  a  settlement  and  discontinu- 
ance of  all  the  proceedings,  upon  the  satisfaction  of 
his  claims  under  the  will.  Thereupon  the  executrix 
and  executors  filed  a  petition  asking  for  a  discontinu- 
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ance  according  to  the  terms  of  the  stipulation ;  which 
application  was  opposed  by  said  attorney,  Jacob  Marks^ 
upon  grounds  which  are  stated  in  the  opinion. 

Lautebbach  &  Spinoabn,  for  executrix  and  executors. 
Ira  D.  Wabbkn, /or  Jacob  Marks, 

The  Surrogate. — I  hold,  with  the  referee  here- 
in, that  the  agreement  upon  which  Isaac  Fernbacher's 
attorney  bases  his  claim  for  compensation  is  a  valid 
agreement,  and  binding  upon  Fernbacher.  That  agree- 
ment is  in  words  following : 

•*  In  consideration  of  services  rendered   by  Jacob 

Marks  and  to  be  rendered  by  him  in  the  prosecuting 

and  carrying  on  of  the  contest  against  the  estate  of 

Wolf  Fernbacher,  deceased,  I  hereby  agree  to  pay 

said  Jacob  Marks  one  half  the  amount  for  which  my 

interest  in  or  against  said  estate  may  be  compromised 

or  settled,  besides    his    taxable    costs,  and  I  hereby 

give  him  a  lien  for  said  half  on  any  interest  which  I 

have  in  said  estate  or  any  sum  which  my  interest  may 

be  determined  to  be  worth,  and  I  hereby  charge  my 

said  interest  in  said  estate,  or  what  my  interest  may 

be  determined  to  be  worth  or  compromised  for,  with 

said  half,  it  being  understood  that  I  am  to  pay  all  the 

necessary  disbursements  which  may  be  required  to  be 

paid  in  the  prosecution  of  said  contract;  the  said  I. 

Fernbacher  not  to  compromise  his  interest   without 

the  knowledge  of  said  Marks. 

Witness  my  hand  and  seal  this  21st  day  of  Novem- 
ber, 1885. 

Isaac  Fernbacher." 
For  ascertaining  whether,  in  the  settlement  which 
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Fembacher  has  lately  effected  or  sought  to  effect, 
such  claims  of  his  attorney  as  this  court  is  competent 
to  enforce  have  been  recognized  and  protected,  it  is 
necessary  to  determine,  not  the  extent  and  value  of 
all  the  interest  that  Fernbacher  ever  had  in  this 
estate,  but  the  extent  and  value  of  such  interest  as 
he  had  at  the  commencement  of  the  accounting  pro- 
ceeding, and  as  these  executors  could  be  held  answer- 
able for  in  that  proceeding  if  it  should  be  prosecuted 
to  a  decree.  It  is  one  half  of  the  sum  thus  arrived 
at,  together  with  taxable  costs,  that  this  court  should 
secure  for  Mr.  Marks,  before  permitting  the  discon- 
tinuance of  the  pending  proceedings  heretofore  insti- 
tuted in  behalf  of  his  client.     And, 

First.  There  must  be  deducted  from  the  total 
value  of  the  estate  the  value  of  the  widow's  life 
interest. 

Second.  N.o  portion  of  the  real  estate  unsold  should 
be  taken  into  account  for  the  purposes  of  the  present 
inquiry.  The  referee,  in  ascertaining  the  amount  of 
Isaac  Fembacher's  interest,  has  included  the  three 
pieces  of  real  property  at  ave.  B..  20th  street  and  43d 
street.  The  executors  have  never  exercised  respect- 
ing these  properties  the  discretionary  power  of  sale 
conferred  upon  them  by  the  will.  Although  Isaac 
Fembacher  has  transferred  to  his  brother  and  sister, 
since  the  entry  of  the  decree  removing  the  executors, 
his  interest  in  all  this  estate,  real  and  personal,  and 
has  released  to  the  executors  all  claim  for  any  liabil- 
ity on  their  part  to  him,  such  transfer  and  release 
have  not,  in  my  judgment,  changed  the  conditions  of 
the  problem  here  presented  for  solution. 


222    CASES  IN  THE  SURROGATES'  COURTS. 

X . 

MATTER  OF  FERXBACHER. 

In  the  course  of  my  decision  in  the  proceeding  for 
revocation  of  the  letters  of  these  executors,  I  used 
the  language  following:  "In  view  of  the  relation 
which  the  widow  and  children  of  the  decedent  sus- 
tained towards  the  estate,  it  was  clearly  the  duty  of 
the  executors  to  collect  as  soon  as  practicable  the  per- 
sonal property  left  by  the  decedent.  This  duty  they 
owed  to  the  remaindermen,  who  were  entitled  to  be 
informed  of  the  true  nature,  condition  and  value  of 
the  assets,  and  to  have  such  of  them  as  were  out- 
standing realized  and  recovered." 

I  adhere  to  the  view,  intimated  in  the  words  just 
quoted,  that,  in  the  accounting  proceeding,  the  exe- 
cutors were  not  bound  to  account  for  the  unconverted 
real  estate  left  by  the  testator,  and  it  is  plain  that 
they  could  not  now  be  required  to  account  for  any 
share  in  the  real  estate  which  any  of  the  parties  enti- 
tled thereto  may  have  seen  fit  to  alienate.  It  has 
been  at  all  times  competent  for  such  parties  to  dispose 
of  their  interests  in  such  real  estate,  despite  the  power 
of  sale  conferred  upon  the  executors.  Whatever  lien 
Isaac  Fernbacher's  attorney  may  have,  as  against  the 
interest  of  his  client,  in  such  property,  this  court  is 
pow^erless  to  protect  or  make  effectual,  because  of  its 
inability  to  compel  the  executors  to  account  for  such 
property. 


IK  COUNTY,  JULY,  1886. 


X— Hos.  D.  G.  ROLLINS,  Subro- 
BATE.— July,  1886. 

[atter  op  Brown. 

•  the   estate    of   Ann    T.   Brown, 
deceased. 

itor  of  a  will  sell"  Ibe  testator's  real  property 
'erred  upon  bim  by  tliat  instrument  peraunally 
tie  Bbould  not  include  tbe  proceeds  of  sale  in  bis 
re  tlie  same  cliargeable  with  executorial  comtnis- 


ijectiona  to  account  of  executor, 
;a  for  judicial  settlement. 

■  executor. 

for  hetra  and  next  qfkln. 

E. — Mr.  Hamilton,  whose  accounts 
1  estate  are  now  before  the  Surro- 
nt,  has  derived,  in  his  capacity  of 
;r  or  authority  over  the  real  estate 
tatrix.  That  portion  of  such  real 
[erived  from  her  husband's  will  is 
lier  children  and  their  issue.  The 
uired  is  devised  to  this  accounting 
not  as  executor  but  in  trust  for 
ed  by  the  will.  He  has  disposed  of 
'Y  by  virtue  of  power  of  sale  which 
upon  him.  The  proceeds  of  such 
ed  in  the  account  now  before  him, 


'»1 
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and  upon  such  proceeds  he  claims  commissioas  as 
executor.  As  I  have,  already  intimated,  his  trust 
with  respect  to  this  real  estate  is  of  a  purely  personal 
nature.  It  is  not  one  that  is  attached  to  the  office  of 
executor.  The  proceeds  of  such  real  estate  have  not, 
by  virtue  of  any  of  the  provisions  of  the  will,  conae 
into  the  hands  of  the  executor  as  such,  should  not 
have  been  included  in  his  account,  and  are  not 
chargeable  with  executor's  commissions. 


■^^•»> 


New  York  County. — Hon.  D.  G.  ROLLINS,  Surbo- 

GATE. — July,  1886. 

Matter  of  Davidson. 

In  the  matter  of  the  estate  of  John  B.  Davidson,  de- 
ceased. 

Where  a  direction  to  an  executor,  to  pay  a  specified  sura  to  a  person  named, 
is  contained  in  a  decree  admitting  a  will  to  probate,  want  of  assets 
may  lie  set  up  in  answer  to  an  application  to  punish  for  contempt  for 
disobedience  thereto. 

Order  to  show  cause  why  executor  should  not  be 
punished  for  contempt  for  refusing  to  pay  to  peti- 
tioner ^106,  awarded  to  him  as  stenographer's  fees  by 
decree  admitting  will  to  probate. 

Louis  F,  Poj^t,  for  Edw.  R  VnderhnL 

Gibbons  &  Uouse,  for  executor,  * 

TnK  Surrogate. — ^The  decree  by  which  this   re- 
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ted  to  pay  the  petitioner  moneys 
'as  not  entered  in  a  proceeding 
1,  as  a  result  of  inquiry,  judicially 
:ermined  that  the  respondent  had 
te  in  his  hands  applicable  to  tlie 
ler's  claim ;  on  the  contrary,  the 
it  was  given  in  the  decree  admit- 
ate.  The  contention  of  pctition- 
pondent  cannot  now  interpose  the 
its  as  a  reason  why  he  should  not 
empt  in  disobeying  the  decree  in 
Motion  denied. 


.—Hon.  D.  G.  ROLLINS,  StTRRO- 
E.— August,  1886. 

TTEit  OF  Selling. 

e  estate  of  Ernestine   Selling, 
deceased. 

'idiiig  for  a  decree  directing  paymenl  of  a  leg- 
1  of  &  year  from  tlie  issuance  of  lelleis  testa- 
of  of  certain  fitets  therein  specilieJ,  and  Ihe 
A — has  no  application  to  the  case  of  il  legacy,  or 
;h  tlie  will  expressly  directs  to  be  paid  witliln 
ecutor  may  reqiure  a  bond  to  be  executed  in 
lions  of  2  RS..  90,  §44. 
I  decree  directing  payment  of  an  instalment  of 
iSOO,  after  the  same  had  become  payable  by  the 
(ecutor  filed  an  ansner  settinE;  furlh,  upon  iii- 
it  i<etIlioner  had  unlawfully  come  into  posaes- 
e  value  of  S4.000,  formerly  heioaging  to  deee- 
int  was  entitled  to  the  possession  as  executor, 
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and  had  unlawfully  converted  the  sauie,  and  refused  to  transfer  them, 
or  to  pay  their  value;   and  that   an   action "nas pending  between  the 
parties  "  for  the  recovery  of  said  bonds  or  their  value." — 
Ueldf  that  the  answer  was  iusuflicient  as  a  defence,  under  Code  Civ.  Pro., 
§  2718,  subd.  1. 

Petition  for  payment  of  legacy. 

KuRZMAN  &  Yeaman,  fov  petitioner. 
Lautebbach  &  SriTHGABN,  for  executor. 

The  Surrogate. — By  the  will  of  this  testatrix,  there 
is  bequeathed  to  her  son  Joseph  a  legacy  of  $1,700, 
payable  in  instalments.  An  application  is  made  by 
this  legatee  for  an  order  directing  the  execator  to  pay 
him  the  first  instalment,  amounting  to  $500.  The  tes- 
tatrix died  in  March,  last,  and  her  executor  received 
letters  in  April.  He  insists  that,  as  a  year  has  not 
yet  elapsed  since  he  qualified,  the  petition  should  be 
dismissed  for  its  failure  to  allege  the  existence  of  such 
a  state  of  facts  as,  within  the  restrictions  of  §  2719  of 
the  Code  of  Civil  Procedure,  can  alone  justify  the  di- 
rection for  which  the  petitioner  prays. 

This  contention  is,  it  seems  to  me,  unsound.  To 
the  case  at  bar  §  2719  has  no  application.  It  is  the 
object  of  that  section  to  provide  that,  under  certain 
specified  circumstances,  an  executor  may  be  required 
to  pay  a  legacy  in  whole  or  in  part,  even  before  the 
expiration  of  a  year,  and  even  though  the  testator  has 
given  no  direction  for  early  payment,  provided  that 
such  payment  is  necessary  for  the  support  and  educa- 
tion of  the  legatee. 

Here  the  testatrix  expressly  provides  that,  in  three 
months  after  her  decease,  the  petitioner  shall  receive ' 
$500,  on  account  of  his  legacy.     It  is  declared  by 
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§  44,  tit-  3,  ch.  6,  part  2  of  the  R.  S.  (3  Banks,  7th 
ed.,  2300),  that  in  case  a  legacy  is  directed  by  testa- 
tor to  be  paid  within  a  year  succeeding  the  grant  of 
letters,  the  executor  may  require  a  bond  with  two 
sufficient  sureties  conditioned  that  if  any  debts  against 
the  deceased  shall  duly  appear,  which  there  shall  be 
no  assets  or  insufficient  assets  to  pay  without  resort- 
ing to  such  legacy,  the  legatee  shall  refund  in  whole 
or  in  part  as  circumstances  may  require. 

Upon  the  revelations  of  the  petition  and  answer,  I 
find  nothing  in  the  apparent  condition  of  the  estate, 
to  deter  me  from  granting  the  order  prayed  for,  ex- 
cept the  allegation  of  the  respondent  upon  informa- 
tion and  belief  that  the  petitioner  "  on  or  about  the  17th 
day  of  March,  1886,  wrongfully  came  into  possession 
of  four  bonds  "  (specifying  certain  bonds  stated  to  be 
of  the  value  of  ^iyOOO)  formerly  belonging  \x>  the  said 
Ernestine  Selling,  deceased,  to  the  immediate  posses- 
sion of  which  this  deponent  as  the  executor  of  the 
estate  of  the  said  Ernestine  Selling,  deceased,  is  en- 
titled, and  has  unlawfully  converted  and  disposed  of 
the  said  bonds  to  his  own  use,  and  wrongfully  refuses 
to  transfer  the  said  bonds  or  to  pay  their  value  to  said 
estate.  The  respondent  further  alleges  the  pendency 
in  the  Supreme  court  of  an  action  between  himself 
as  executor  and  this  petitioner  "  for  the  recovery  of 
said  bonds  or  their  value." 

It  appears,  by  a  memorandum  attached  to  the  brief 
of  petitioner's  counsel,  that  his  client  has  interposed 
to  the  respondent's  complaint  an  answer  wherein  he 
denies  its  material  allegations.  It  seems  to  me  that, 
in  spite  of  this  denial,  I  should  be  bound  to  dismiss 
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the  petitioner  8  application,  without  prejudice  to  an 
action  or  to  an  accounting,  if  that  application  were 
met  by  an  answer  conforming  to  the  requirements  of 
§  2718  of  the  Code  of  Civil  Procedure  (Smith  v.  Mur- 
ray, 1  Dem.,  34).  Those  requirements  are  not  met 
by  the  answer  already  filed  (Lambert  v.  Craft,  98  N. 
Y.y  342).  The  executor  is  allowed  five  days  within 
which  to  interpose  another ;  otherwise  an  order  may 
be  entered  granting  the  petition  upon  the  execution 
of  a  proper  bond. 


<  »■ 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surbo- 

GATE. — August,   1886. 

Matter  of  Place. 

In  the  matter  of  the  estate  of  Susan  A.   Place, 

deceased. 

The  authority  of  an  administrator  with  the  will  of  a  decedent  annexed 
is,  under  Code  Civ.  Pro.,  g  2582,  ipso  facto  suspended  by  an  appeal 
from  the  decree  granting  lils  letters,  and  so  remains  unless  the  Surro- 
gate by  order  confers  upon  him  the  limited  powers  in  that  section 
specified. 

Motion  for  stay  of  proceedings,  pending  appeal 
from  decree  granting  letters  of  administration  witli 
decedent's  will  annexed. 

Chas.  F.  Wellb,  for  the  motion, 
Thos.  p.  Sherman,  opposed. 
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The  Surrogate. — An  appeal  having  been  taken 
from  the  decree  whereby  Emeline  P.  Hayward  was 
appointed  administratrix,  c.  t.  a.,  of  the  estate  of  this 
testatrix,  I  am  asked  by  the  appellants  to  grant  a 
stay  of  proceedings.  The  application  is  opposed  on 
behalf  of  the  administratrix  to  whom  letters  have 
been  issued  pursuant  to  the  direction  of  the  decree. 
Section  2582  of  the  Code  of  Civil  Procedure  declares 
that  an  appeal  from  a  decree  granting  letters  of 
administration  shall  not  stay  the  issuing  of  the  letters, 
"  where,  in  the  opinion  of  the  Surrogate  manifested 
by  an  order,  the  preservation  of  the  estate  requires 
that  the  letters  shall  issue."  The  section  further 
provides  that,  in  case  letters  shall  have  been  actually 
issued  before  such  appeal,  the  executors  or  adminis- 
trators may  exercise  certain  power  and  authority  "  on 
alike  order  of  the  Surrogate."  The  appeal  in  this 
case  has,  therefore,  operated,  ipso  facto ^  as  a  stay, 
and  authority  of  the  administratrix  pending  such 
appeal  is  suspended,  unless  and  until  an  order  shall 
be  made  by  the  Surrogate,  manifesting  his  opinion 
that  the  preservation  of  the  estate  demands  the  exer- 
cise by  the  administratrix  of  such  limited  authority 
as  that  for  which  §  2582  provides. 


V 


A 
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New  Yobk  Cottnty.— Hon.  D.   G.  ROLLINS,  Sureo- 

GATB.— August,  1886 ;  Jan'y,  1887. 

Matter  of  Tildbn. 

In  the  matter  of  the  estate  of  William  Tilden, 

deceased. 


Where,  upon  an  acco  anting  by  testamentary  trustees,  it  appears  that  they 
have  on  hand  surplus  income  of  a  fimd,  held  by  them  for  the  satisfac- 
tion of  annuities  and  other  charges  under  the  will  of  their  testator,  they 
cannot  be  directed,  against  the  objection  of  those  entitled  to  the  resi- 
due, to  hold  such  surplus  in  order  to  meet  the  possible  future  demands 
of  those  annuities  and  charges,  as  this  would  be  to  sanction  an  unlaw- 
ful accumulation. 

Executors  who  surrender  to  the  government  U.  S.  bonds,  called  by  the 
latter,  being  assets  of  their  decedent's  estate,  cannot  be  held  thereby  to 
collect  a  debt,  within  the  meaning  of  a  provision  in  the  will  allowing 
them  five  per  cent  on  all  sums  received  from  the  *'  collection  of  debts 
owing  "  to  the  decedent. 

It  8eemSf  that  a  testamentary  provision  in  favor  of  executors,  in  lieu  of 
statutory  commissions,  the  amount  '*  to  be  divided  aipong  them  from 
time  to  time,''  is  substantially  a  legacy,  payment  thereof  may  be 
awarded  in  respect  of  transactions  embraced  in  an  account  already  set- 
tled by  decree,  and  without  opening  the  same. 

Testator,  by  his  will,  which  allowed  to  the  executors,  "  on  the  proceeds 
of  sale  of  real  estate,  one  per  cent,  of  the  amount  received,"  gave  the 
residue  of  his  estate,  real  and  personal,  to  his  children,  in  equal  shares, 
authorizing  his  executors  to  execute  all  conveyances  necessary  to  effect 
a  division,  or  in  order  to  sell  and  convert  into  money  any  part  of  his 
real  estate.  A  division,  in  specie,  of  certain  of  the  real  estate  having 
been  made  among  the  children,  by  deeds  executed  by  the  executors 
and  others  interested, — 

Held,  that  commissions  on  the  proceeds  of  sale  of  real  estate  wero  not 
earned  by  the  action  of  the  executors,  in  such  allotment  and  convey- 
ance. 

A  disallowance  of  an  item  in  a  trustee's  account,  representing  a  sum  re- 
tained by  him  as  commissions,  the  retention  whereof  has  been  sanction- 
ed by  a  decree  entered  upon  a  judicial  settlement,  cannot  be  effected  by 
denying  commissions  on  a  subsequent  accounting,  In  an  amount  equal 
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overpii;m«iit,  nor  until  such  decree  haa  been  open- 
to  open  a  decree  of  his  court  depends  upon  Code 
bd.  0,  which  does  not  include  ac&se  wlieresuchad- 
]  as  based  upon  an  erroneous  theorj'  ot  law. 

jeptions  to  report  of  referee,  to  whom 
sixth  account  of  the  executors  of 
md  the  exceptiona  thereto,  filed  in 
idiciftl  settlement. 


E. — Upon  the  coming  in  of  the  report 
whom  were  submitted  the  sixth  ac- 
tator's  executors  and  the  objections 
jxceptions  have  been  interposed  in 
!Ounting  parties,  and  certain  others 
ra  persons  interested  in  the  estate. 
e  exceptions,  it  is  on  all  hands  agreed 
ispects,  it  need  now  to  be  considered, 
dates  to  the  finding  of  the  referee 
tisfaction  of  certain  annuities  and 
e  testator's  will,  "  tlie  whole  of  the 
heir  "(the  executors')  "hands  should 
hem,"  and  no  portion  thereof  be  dis- 
int  among  the  other  beneficiaries, 
t  property  is  shown  by  the  account 
4,  but  on  behalf  of  certain  objectors 
a  portion  tjaejeof,  amounting,  as  the 
0   $29,109.01,  should  be  treated  as 
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surplus  income ;  and  that,  conceding  for  present  pur- 
poses that  all  funds  in  excess  of  such  $29,109.01 
should  be  held  intact  to  meet  the  annuities  and 
charges,  that  sum,  or  such  larger  or  smaller  sum  in 
excess  of  principal  as  upon  the  settlement  of  this  ac- 
count may  be  discovered  to  be  in  the  executors'  hands 
should  be  straightway  distributed. 

I  think  that  this  claim  is  well  founded,  By  refer- 
ence to  Schedule  B.,  parts  two,  three  and  four,  it 
will  appear  that  the  gross  income  accounted  for  is 
$140,570.  29;  Schedule  C.  discloses  that  the  aggre- 
gate payments  thereout  amount  to  $111,300.28;  the 
difference  is  $29,270.01.  This  sum  seems  to  be  a 
clear  excess  of  income  above  annuities  and  other 
charges.  To  permit  its  retention  for  meeting  the 
possible  future  demands  of  annuities  would  be  to  sanc- 
tion an  unlawful  accumulation  (§37,  tit.  2,  ch.  1,  part 
2,  R.  S.,  3  Banks,  7th  ed.,  2178 ;  §§  3,  4,  tit.  4  ch.  4, 
part  2,  R.  S.,  3  Banks,  7th  ed.,  2257.) 

The  surplus  may  therefore  be  distributed. 

Second.  Exceptions  have  been  filed  to  the  conclu- 
sions of  the  referee  respecting  the  amount  of  com- 
missions to  which  he  finds  the  executors  entitled. 

The  basis  of  computation  of  commissions  is  fixed  by 
the  will.  Its  18th  article  is  as  follows:  ^'In  lieu 
and  exclusive  of  all  other  commissions  and  compensa- 
tion to  my  executors  for  performing  their  duties 
under  this  will,  and  in  addition  to  their  actual  and 
necessary  disbursements  and  expenses,  I  authorize 
them  to  receive  from  my  estate  the  following  com- 
missions, namely,  on  all  sums  to  be  received  from  my 
isaid  partner  as  my  capital  in  said  partnership  and  on 
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*■  interest  and  income  on  investments  in  the  public 
^^  of  the  United  States^  or  in  county  bonds/  and  on 
^  proceeds  of  sale  of  real  estate;  one  j9er  cent.oi  the 
^ttiount  received,  and  on  all  sums  received  from  person- 
al property  sold  or  rents  or.the  collection  of  debts  owing 
to  me  or  for  income  of  other  funds  or  investments, 
fivejoer  cent.oi  the  amounts  received,  and  on  all  sums 
of  money  invested  by  them  two  per  cent,  of  the 
amount  thereof." 

Counsel  for  Beverly  B.  Tilden  and  Edward  T.  Ken- 
nard,  as  his  trustees,  objected  before  the  referee  to  the 
allowance  of  five  per  ceni.claimed  by  the  executors  as 
commissions  on  the  following  items :  One  of  $25,000 
(the  value  of  certain  United  States  bonds  left  by  dece- 
dent as  a  part  of  the  assets  of  his  estate,  and  subse- 
quently called  in  by  the  Government):  another  of 
$2,000  (the  principal  of  Holy  Trinity  Church  bonds 
collected  by  the  executors);  and  a  third  of  $500 
(of  a  character  similar  to  the  item  next  preceding). 
These  objections  were  overruled  by  the  referee,  who 
has  found  that  all  the  bonds  in  question  were  debts 
owing  to  the  testator.  This  finding,  so  far  as  it 
relates  to  the  church  bonds,  is  doubtless  correct ;  but 
the  proposition  that  bonds  of  the  United  States  Gov- 
ernment, held  by  the  testator  at  his  death,  must  be 
deemed,  within  the  meaning  of  the  18th  clause  of  his 
will,  "  debts  owing  to  me  "  (him)  is,  in  my  judgment, 
erroneous.  In  strict  technical  sense  the  import  of  the 
word  "debt"  is  doubtless  broad  enough  to  cover 
bonds  of  every  sort,  as  well  those  in  which  the  State 
or  Government  is  obligor  as  those  in  which  the  party 
binding  himself  is  a  private  individual.     But  in  com- 
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mon  parlance,  bonds  of  the  United  States  are  not 
spoken  of  as  constituting  or  evidencing  a  debt  of  the 
United  States,  and  the  word  "debt,"  as  ordinarily 
used  in  connection  with  the  administration  of  dece- 
dents' estates,  has  a  narrower  signification  than  is 
here  sought  to  be  put  upon  it. 

K  a  testator  should  direct  his  executors  to  collect 
immediately  after  his  decease  all  debts  owing  to  him 
and  to  sell  such  as  had  not  fallen  due,  and  invest  the 
proceeds  of  such  collection  and  sale  in  United  States 
bonds,  it  could  scarcely  be  claimed  that  obedience  to 
such  direction  would  require  the  executors  to  dispose 
of  whatever  government  securities  should  have  come 
to  their  hands  from  their  testator  and  straightway 
apply  the  proceeds  to  the  purchasie  of  others.  When 
the  executors  who  are  here  accounting  surrendered  to 
the  government  the  registered  bonds  which  have  oc- 
casioned this  discussion,  it  is  very  unlikely  that  they 
would  themselves  have  characterized  the  transaction 
as  the  collection  of  a  debt.  It  was  not  in  pursuance 
of  theif  duty  to  collect  debts  that  they  made  the  sur- 
render, but  because  the  securities  which  they  gave  up 
would  henceforth  bear  no  interest,  and  would  accord- 
ingly cease  to  have  the  character  of  an  investment. 
For  rewarding  the  labors  and  stimulating  the  zeal  of 
his  executors  in  the  collection  of  debts,  it  seemed  fit 
to  this  testator  to  allow  them  a  commission  of  five  per 
cent  And  what  were  they  instructed  to  do  with  the 
moneys  obtained  by  such  collections  ?  The  will  by 
its  14th  clause  specifies  "registered  stocks  of  the 
United  States  "  as  the  first  nanied  among  the  securi- 
ties in  which  the  executors  are  directed  to  invest  the 
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funds  of  the  estate.  It  will  be  observed  also  that,  by 
the  18th  clause  above  quoted,  the  testator  makes  pro- 
vision for  commissions  at  one  per  cent,  for  the  collec- 
tion of  interest  and  income  "  on  investments  in  the 
public  debt  of  the  United  States."  This  phrase,  which 
is  in  close  proximity  to  the  phrase  '^  debts  owing  to 
me,'*  has  the  same  meaning  of  course  as  the  term 
"stocks"  in  article  14.  There  is,  therefore,  taking 
the  two  articles  together,  a  direction  by  the  testator 
substantially  as  follows :  Collect  all  debts  owing  to 
me  "  and  invest  the  proceeds  in  (among  other  things) 
the  ^'public  debt "  of  the  United  States.  This  is  to 
my  mind  a  very  significant  antithesis. 

I  have  no  doubt  of  the  testator  s  intention  to  give 
his  executors  liberal  compensation  for  their  services, 
and  I  might  hesitate  to  adopt  a  construction  of  article 
18  which  would  exclude  investments  in  United 
States  bonds  from  the  category  of  debts  due  the  tes- 
tator if  the  executors  would  be  thus  deprived  of 
compensation  for  their  care  and  pains  in  effecting  an 
exchange  of  securities  held  by  the  testator  for  other 
securities  of  a  similar  character ;  but  under  the  terms 
of  the  will,  as  I  interpret  it,  the  executors  became 
entitled  upon  such  exchange  to  a  commission  of  two 
per  cent.y  which,  indeed,  they  have  already  claimed 
and  received.  The  referee's  report  allowing  commis- 
sions at  five  per  cent,  upon  this  item  of  $25,000, 
must  therefore  be  overruled. 

Third.  The  conclusion  just  arrived  at  compels  me 
to  deny  the  application  of  the  executors  to  be  allowed 
an  additional  four  per  cent,  by  way  of  commissions 
upon  the  value  of  certain  other  United  States  bonds 
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found  among  the  assets  of  the  testator  at  his  death 
and  subsequently  redeemed  by  the  Government. 

Fourth.  The  remaining  question  upon  which  I  am 
now  asked  to  pass  is  clearly  presented  by  the  follow- 
ing stipulation  entered  into  by  the  objectors : 

"It  will  be  conceded  that,  during  the  period 
covered  by  the  fifth  accounting,  and  in  accordance 
with  the  provisions  of  an  agreement  executed  by  the 
widow  and  four  sons  of  the  testator  and  under  the 
direction  or  supervision  of  the  executors,  real  estate 
left  by  the  testator  was  valued  by  chosen  appraisers 
at  $525,190.66,  and,  having  been  divided  into  four 
parcels,  was  allotted  to  or  among  the  four  sons,  to 
whom,  or  for  whose  account  the  several  allotments 
were  respectively  conveyed  by  the  executors,  by 
deeds  to  which  the  widow  and  sons  of  the  testator 
were  also  parties.  No  commissions  on  such  value  of 
real  estate  have  been  computed  or  realized  by  the 
executors,  who  now  claim  the  same  (amounting  at 
the  rate  of  one  per  cent,  to  $5,201.99)  as  having  been 
erroneously  omitted  on  the  said  fifth  accounting. 

"  The  application  of  the  executors  for  rectification 
of  this  error  is  to  be  heard  and  disposed  of  upon  the 
same  footing  and  with  like  effect  as  if  any  and  all 
formal  preliminaries  had  been  had  to  enable  the  court 
to  entertain  and  dispose  of  the  application,  and  the 
executors  are  to  be  considered  as  moving  in  due  form 
in  so  far  as  may  be  deemed  necessary  to  reopen  the 
decree  upon  the  fifth  accounting  for  the  sole  purpose 
of  correcting  said  error.  But  the  other  parties,  while 
waiving  all  objections  as  to  preliminaries  or  to  the  form 
of  the  motion,  do  not  conceive  that  the  commissions 
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ought  to  be  computed  and  allowed  as  claimed,  nor 
that  the  fifth  accounting  or  the  decree  thereon  ought 
to  be  reopened  for  that  purpose." 

Upon  this  state  of  facts,  the  question  first  pre- 
sented is  this :  Are  the  executors  precluded  by  the 
decree  above  referred  to  from  obtaining  the  relief  for 
which  they  now  ask  ?  Their  counsel  insists  that  they 
are  in  a  very  diflFerent  situation  from  that  which 
they  would  occupy  if  they  depended  for  their  com- 
pensation upon  the  provisions  of  the  statute.  He 
admits  that  in  a  case  where,  in  accordance  with  § 
2736  of  the  Code  of  Civil  Procedure,  and  §  58,  title  3, 
ch.  6,  part  2,  R.  S.  (3  Banks,  7th  ed.,  2303),  commis- 
sions had  been  allowed  by  the  Surrogate  upon  the 
settlement  of  a  decree  in  an  accounting  proceeding, 
there  might  be  grave  doubts  whether  any  additional 
commissions  could  subsequently  be  awarded  with 
reference  to  any  of  the  transactions  covered  by  that 
decree,  and  equally  grave  doubts  whether,  when  a 
decree  had  been  entered  making  no  mention  of  com- 
missions or  expressly  disallowing  them,  commissions 
could  subsequently  be  awarded.  But  it  is  claimed 
that  a  testamentary  provision  in  favor  of  executors 
in  lieu  of  the  statutory  compensation  is  substantially 
a  legacy,  and  that,  in  the  absence  of  any  direction 
by  the  testator  that  such  legacy  shall  be  tiiken  at 
any  particular  time,  and  that,  failing  to  take  it  at  the 
time  specified,  the  executors  shall  be  thenceforth 
estopped  from  claiming  it  at  all,  they  may  claim  and 
retain  it  at  any  time  while  they  have  funds  in  their 
hands  applicable  to  that  purpose.  I  think  there  is 
much  force  in  this  contention.     This  testator  says,  at 
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the  close  of  the  18th  clause  of  his  will,  '*  I  authorize 
them"  (the  executors)  "to  receive  from  my  estate 
the  following  commissions,  namely "  (then  follows 
the  scheme  of  allowances)  "  such  commissions  to  be 
in  full  for  such  services  and  the  amount  to  be  divided 
among  my  executors  from  time  to  time  equitably  in 
proportion  to  their  respective  services." 

Under  these  circumstances,  I  do  not  think  it  can 
fairly  be  claimed  that  the  decree  by  which  the  fifth 
account  was  settled  was  an  adjudication  that  the  sum 
which  appeared  by  such  account  to  be  charged  as 
commissions  was  all  the  compensation  to  which  the 
executors  were  then  entitled,  or  that  that  decree 
affords  any  protection  to  these  objectors  against  a 
present  allowance  as  commissions  of  any  sum,  in  addi- 
tion to  the  sums  wiiose  retention  was  bv  that  decree 
sanctioned,  which  the  executors  can  now  show  them- 
selves entitled  to  receive. 

I  am  also  of  the  opinion  that,  if  the  relief  claimed 
by  the  executors  can  properly  be  granted,  it  may  be 
given  by  the  decree  to  be  entered  upon  the  present 
accounting,  and  without  opening  the  decree  entered 
upon  the  last. 

Whatever  right  the  executors  may  have  to  commis- 
sions upon  the  real  estate  partitioned  among  the 
devisees  springs  .from  the  provision  of  the  will  which 
allows  them  "  on  the  proceeds  of  the  sale  of  real 
estate  one  per  cent,  of  the  amount  received."  While 
under  some  circumstances  and  for  some  purposes 
such  a  disposition  of  realty  as  was  here  effected 
might  be  regarded  as  a  sale,  it  cannot,  I  think,  be  so 
regarded  for  the  purposes  now  under  consideration. 
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By  the  11th  article  of  his  will,  the  testator  gives 
all  the  rest  and  residue  of  his  estate,  real  and  per- 
sonal, to  his  children  in  equal  shares,  subject  to  cer- 
tain powers  and  directions  in  the  will  contained. 
Among  those  powers  is  the  power  which  article  12 
confers  upon  the  executors;  that  of  managing  the 
share  of  each  child  during  his  minority.  In  article 
14,  the  testator  says :  "  I  authorize  and  empower  my 
executors  to  make,  sign,  seal,  acknowledge  and 
deliver  any  and  all  deeds  and  conve3ances  which 
may  be  necessary  in  order  to  carry  into  full  effect 
any  division  they  may  make  "  (i.  6.,  among  the  chil- 
dren) "  or  to  declare  or  evidence  the  same,  or  in 
order  to  sell  and  convert  into  money  or  personal 
property  any  part  of  my  real  estate." 

I  think  that,  by  this  language,  a  clear  distinction  is 
made  between  the  authority  of  these  accounting 
parties  to  execute  conveyances  for  the  purpose  of 
carrying  into  effect  a  division  in  specie  among  the 
children,  and  their  authority  to  execute  such  convey- 
ances after  the  sale  of  real  property  and  its  conver- 
sion into  money  or  personal  securities.  And  I  hold 
that  one  per  cent,  commission  on  the  proceeds  of 
sale  of  real  estate  were  not  earned  by  the  action  of 
the  executors  in  allotting  such  real  estate  among  the 
devisees. 


In  January,  1887,  the  Surrogate  filed  the  following 
opinion,  in  the  matter  of  the  same  estate : 

The  Surrogate. — The  fourth  account  of  the  exec- 
utors and  trustees  of  this  estate  was  settled  by  a  de- 
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cree  entered  on  April  30th,  1880,  and  the  fifth  by  a 
decree  entered  on  June  29th,  1885.  The  former 
sanctioned  the  retention  by  the  accounting  parties  of 
the  sum  of  $9,339.59  as  compensation  to  which,  under 
the  testator's  will,  they  had  become  entitled  for  their 
services.  The  latter  sanctioned  a  similar  retention 
for  a  like  cause  of  the  sum  of  $10,506.66.  None  of 
the  parties  interested  in  the  estate  made  any  object- 
ions to  these  credits.  Upon  the  sixth  accounting  of 
the  executors  and  trustees,  which  went  into  decree  on 
December  6th,  1886,  their  claim  to  compensation  was 
challenged  and  was  in  part  disallowed. 

I  am  now  asked  to  "correct'*  the  decrees  of  1880 
and  1885,  upon  the  ground  that  the  sums  therein  al- 
lowed the  executors  for  their  services  were  in  excess 
of  the  sums  to  which  they  would  have  been  found  en- 
titled, upon  application  of  the  tests  established  by  the 
referee  and  the  Surrogate  upon  the  sixth  accounting. 

The  executors  have  asked  and  obtained  leave  to  re- 
sign and  have  now  filed  an  account  of  their  manage- 
ment of  the  estate  since  October  25th,  1885,  wherein 
they  claim  commissions  in  the  sum  of  about  $4,000. 
It  is  insisted  that,  without  formally  opening  or  setting 
aside  either  of  the  decrees  complained  of,  the  alleged 
overpayments  may  be  rectified  by  a  present  disallow- 
ance of  commissions  in  an  amount  equal  to  such  over- 
payment. In  my  memorandum  of  August  14th,  1886, 
I  intimated  that  if  the  executors,  who  had  theretofore 
asked  to  be  allowed  commissions  on  certain  transac- 
tions covered  by  previous  accountings  upon  the 
ground  that  they  had  not  yetained  all  that  they  were 
entitled  to  claim,  were  correct  in  their  contention,  the 
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relief  prayed  for  might  be  granted,  even  without  open- 
ing the  decrees  by  which  the  former  accounts  had 
been  settled ;  and  this,  because  in  view  of  the  special 
directions  of  the  will  regarding  their  commissions, 
whereby  they  were  permitted  to  retain  them  "  from 
time  to  time,"  the  allowance  of  sugh  retentions  as 
were  sanctioned  by  those  decrees  could  not  be  taken 
as  an  adjudication  that  the  sum  contained  was  all  to 
which  the  accounting  parties  were  entitled.  It  by  no 
means  follows  that  a  disallowance  of  any  sums  hereto- 
fore withheld,  the  withholding  of  which  has  been  ap- 
proved by  the  Surrogate,  can  now  be  lawfully  effec- 
ted, until  the  decrees  adjudicating  that  approval  shall 
have  first  been  opened  or  v«ncated. 

Now,  the  moving  party  herein  has  not  made  out  a 
case  which  will  justify  any  interference  with  either  of 
the  decrees  that  he  assails.  The  Surrogate  has  au- 
thority, under  subd.  6  of  §  2481  of  the  Code  of  Civil 
Procedure,  to  "  open,  vacate,  modify  or  set  aside  a 
decree  or  order  of  his  court."  But  the  powers  thus 
conferred,  the  section  proceeds  to  say,  "  must  be  exer- 
cised only  in  a  like  c<ase  and  in  the  same  manner  as  a 
court  of  record  and  of  general  jurisdiction  exercises 
the  same  powers." 

There  is  no  proof  that  the  provisions  sought  to  be 
corrected,  even  assuming  them  to  be  erroneous,  were 
fraudulently  or  collusively  inserted,  or  are  the  result 
of  clerical  errors,  accident  or  irregularity,  or  that  fail- 
ure to  object  to  their  inclusion  in  the  decrees  was  due 
to  the  excusable  negligence  of  the  party  now  claim- 
ing to  be  prejudiced.     His  contention  simply  amounts 

to  this :  that  the  compensation  allowed  the  executors 
Vol.  v.— 16 
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on  the  fourth  and  fifth  accountings  was  allowed  upon 
an  erroneous  theory  of  law.  This  will  not  suffice 
(Yale  V.  Baker,  2  ffuriy  468 ;  Dorke  v.  McClaran,  41 
Barb.,  491 ;  Decker  v.  Elwood,  3  T.  &  (7.,  48 ;  Sip- 
perly  v.  Baucus,  24  iV".  Y.,  46 ;  Melcher  v.  Stevens,  1 
Bem.y  123 ;  Munroe's Estate,  15  Ahb.  Pr,,  363;  Brick's 
Estate,  13  Abb.  Pr.,  12,  36  ;  Matter  of  Tilden,  98 
,  N.  r.,  434  ;  Wright's  Accounting,  10  Abb,  Pr.  N.  S., 
429 ;  Story  v.  Dayton,  22  J3wn,  450 ;  Singer  v.  Haw- 
ley,  3  Bem.y  571;  Matter  of  Hawley,  100  iV.  Y,,  206; 
Farmer's  Loan  &  Trust  Co.  v.  Hill,  4  Dem,,  41). 
The  application  must,  therefore,  be  denied. 


<••»» 


New  Yoek  Coukty. — Hon.  D.  G.  ROLLINS,  Surro- 
gate.— August,  1886. 

Matter  of  Hopper. 

In    the  matter  of  the  estate  of  Andrew  Hopper, 

deceased. 

A  Surrogate's  court  has  jurisdiction  to  take  the  proof  of  a  will  of  a  non- 
resident decedent,  in  a  case  where,  since  his  death,  a  promissory  note 
executed,  and  secured  by  a  mortgage  on  lai^d  situated  in  another  State 
has  come  into  its  county  and  remains  unad ministered  (Code  Civ.  Pro., 
§§  2476,  2478). 

Application,  by  proponent  of  decedent's  will,  for 
leave  to  withdraw  same  from  the  files  of  the  court. 

Nelsok  Zabbibkie^  for  petitioner. 
Fbancis  M.  Eppley,  for  R.  G.  Hopper. 
Lewis  S.  Burchabd,  special  guardian. 
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The  Surrogate. — ^There  has  been  propounded  for 
probate  in  this  court  a  paper  purporting  to  be  the  last 
will  and   testament   of   this   decedent.     The   special 
guardian  of  certain  infant  next  of  kin  has  filed  objec- 
tions in  which  one  of  the  jurisdictional  facts  alleged 
in  the  petition,  to  wit — the  residence  of  decedent  in 
this  county-^is   denied.     The   proponent   now   asks 
leave  to  withdraw  the  alleged   will  from  the  files  of 
the  court,  and  has  presented  affidavits  tending  to  show 
that  she  may  have  been  mistaken  in  alleging  in  her 
petition  for  probate  that  the  decedent  at  the  time  of 
his  death  was  a  resident  of  New  York.     If  the  juris- 
diction or  non-jurisdiction  of  this  court  depended  sole- 
ly upon  the  question  whether  the  decedent  was  or  was 
not  a  resident  of  this  county,  I  should  feel  disposed  to 
grant  this  motion.     That  the  court  has  the  power  so 
to  do,  see  Heermans  v.  Hill  (2  Hun,  409).     But  it  is 
alleged  in  the  petition  for  probate  that  the  decedent 
left  certain  personal  property   which  has  since  his 
death  come  into  this  county.     This  would  suffice  to 
give  the  Surrogate  jurisdiction  if  the  deceased  was  a 
non-resident  of  the  State  (subd.  3,  §  2476,  Code  of 
Civil  Procedure).     And  I  understand  it  to  be  conceded 
that,  unless  at  the  time  of  his  death  he  was  a  resident 
of  this  county,  he  resides  without  the  State,     The  per- 
sonal property  of  the  decedent  that  has  come  into  this 
county  is  a  promissory  note  executed  in  Georgia  and 
secured  by  a  mortgage  upon  lands  in  that  State.     Sec- 
tion 2468  of  the   Code  expressly  declares  that,  for 
jurisdictional  purposes,  a  debt  represented  by  a  prom- 
issory note  shall  be  regarded  as  personal  property  at 
tl^e  place  where  the  note  is.     Before  the  enactment 
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of  the  18th  chapter  of  the  Code,  it  was  held  by  the 
Court  of  Appeals  in  Beers  v.  Shannon  (73  iV^.  Y.^  292), 
that  a  bond  for  the  payment  of  money  was  to  be 
deemed  an  asset  in  the  county  in  which  such  bond 
might  be,  notwithstanding  the  fact  that  neither  the 
obligor  nor  the  obligee  was  a  resident  of  that  county. 
Now  that  the  Code  not  only  in  §  2478,  supra^  but  in 
§  648,  puts  promissory  notes  on  the  same  footing  with 
bonds,  I  think  it  must  be  considered  as  the  settled 
policy  of  the  law  of  this  State  that  such  instruments 
are  to  be  regarded  as  property  in  themselves,  and  not 
simply  as  evidences  of  debt.  See  notes  to  §§  648  and 
2478  in  Mr.  Throop's  edition  of  the  Code.  There 
seems  to  be  no  doubt,  therefore,  that  this  court  has 
jurisdiction  of  this  controversy,  and  no  reason  for 
allowing  the  paper  propounded  to  be  withdrawn,  and 
the  probate  proceeding  to  be  discontinued,  unless  all 
parties  in  interest  assent.     Some  of  them  object. 

The  motion  must,  therefore,  be  denied. 


<•■•» 


New  York  Coxtnty.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— August,  1886. 

Matter  of  Peyser. 

In  the  matter  of  the  estate  of  David  M.  Peyser, 

deceased. 

m 

The  per  diem  allowance  which,  under  Code  Civ.  Pro.,  §  2562,  the  Surrogate 
may  award  to  an  executor  or  administrator,  for  counsel  fees  in  prepar- 
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ing  his  account,  is  not  intended  to  compensate  the  accounting  party 
for  his  personal  services  in  such  preparation,  but  is  to  enable  him  to 
secure  legal  assistance  and  advice  when  needed  for  putting  the  account 
into  proper  form. 

An  executor  is  liable  for  interest  on  commissions  retained  without  judicial 
allowance. 

An  executor  who  employs  and  pays  counsel  for  legal  services  in  the  course 
of  his  administration  will  not  be  reimbursed  out  of  the  funds  of  his 
testator's  estate,  unless  a  proper  regard  for  the  interests  thereof  seemed 
to  make  such  services  necessary  at  the  time  when  they  were  invoked. 

The  responsibility  of  an  executor  for  paying,  without  protest,  a  doubtful 
claim  of  the  U.  S.  government — declared. 

Heapjng  of  exceptions  to  report  of  referee,  to  whom 
were  referred  the  account,  and  objections  thereto,  of 
the  executor  of  decedent's  will,  in  proceedings  for  ju- 
dicial settlement. 

Chableb  Wbhle,  for  executor. 
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ScuDDER  &  Carter,  Salomon  &  Dulon,  Townsend,  Dtett  &  Ein-  %• 

8TEIN,  Henry  Wehle,  Abram  Kling,  C.  Bainbridge  Smith, 
and  S.  Merrihew,  for  other  parties. 

4 

1 

The  Surrogate. — I  shall  pass  upon  the  several  ex- 
ceptions to  the  findings  of  the  referee  herein  in  the 
order  in  which  the  referee  discusses  in  his  report  the  j 

matters  to  which  such  exceptions  relate. 

First  The  finding  in  resspect  to  the  form  of  the 
executor's  account  as  it  was  originally  presented  is 
important  only  as  it  affects  the  question  of  costs  and 
counsel  fees  to  be  awarded  him  in  the  decree  to  be 
entered  in  this  proceeding.  The  per  diem  allowance, 
which  under  section  2562  of  the  Code  of  Civil  Proced- 
ure the  Surrogate  may  in  his  discretion  award  an  ex- 
ecutor or.  administrator  for  counsel  fees  in  preparing 
his  account,  is  not  intended,  it  seems  to  me,  to  com- 
pensate the  accounting  party  for  his  personal  services 
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in  such  preparation.  For  such  services  he  is  supposed 
to  be  rewarded  by  his  statutory  commissions.  It  is 
the  purpose  of  §  2562  to  enable  him  without  personal 
expense  or  loss  to  secure  legal  advice  and  assistance 
whenever  such  advice  and  assistance  are  needed  for 
putting  his  account  into  proper  form. 

The  referee  has  found  that  this  executor  was  justi- 
fied in  presenting  his  account  as  it  was  originally  filed. 
If  by  this  finding  he  means  that  the  executor  did  not, 
by  pursuing  that  course,  subject  himself  to  a  penalty, 
I  agree  with  him.  No  one  of  the  contesting  parties  is 
now  in  a  position  to  claim  that  costs  should  be  charged 
against  the  executor  because  of  tlie  iticomplete 
fashion  in  which  he  disclosed  at  the  outset  his  dealings 
with  this  estate.  It  was  in  the  power  of  any  person, 
who  was  dissatisfied  with  that  showing,  to  apply  to 
the  Surrogate  for  relief  before  the  submission  of  the 
account  to  a  referee.  No  such  application  was  made, 
and  no  objector  therefore  can  be  sustained  in  contend- 
ing that  the  expense  attendant  upon  the  reformation 
which  was  subsequently  found  to  be  necessary  should 
be  borne  by  the  executor  personally.  It  does  not  fol- 
low, however,  that  the  accounting  party  should  now 
be  treated,  as  regards  his  claim  for  costs  and  counsel 
fees,  as  he  would  have  been  entitled  to  be  treated  if 
his  account  as  first  presented  had  been  sufficiently  ex- 
plicit. He  might  well,  it  seems  to  me,  have  separated 
in  the  beginning  the  corpus  of  the  estate  from  the  in- 
come. It  would  very  likely  have  happened  that  the 
referee  or  the  Surrogate  might  have  directed  a  trans- 
fer of  items  of  the  account  from  one  schedule  to  an- 
other or  the  striking  out  of  other  items  altogether. 


r 


NEW  YORK  COUNTY,  AUGUST,  1886.       247 

HATTER  OF  PEYSER. 

but  the  executor  should  in  the  first  instance  have  ren- 
dered, according  to  his  best  judgment,  some  portion 
at  least  of  the  services  which  have  here  been  practi- 
cally performed  by  the  referee.  The  question  raised 
by  this  exception  will  be  further  and  more  particularly 
considered  upon  the  settlement  of  the  decree. 

Third.  I  sustain  the  referee  in  his  findings  that 
the  executor  is  entitled  to  a  single  commission  only 
upon  the  corpus  of  the  estate,  and  that  he  was  not 
entitled  to  retain  such  commissions  before  their  allow- 
ance by  the  Surrogate.  But  I  hold  in  opposition  to 
the  referee  that  he  must  be  charged  with  interest 
upon  commissions  improperly  retained. 

Seventh.  Certain  objections  to  the  probate  of  this 
testator's  will  were  filed  upon  its  presentation  for 
probate,  but  these  objections  were  subsequently  with- 
drawn and  the  will  was  established  without  contro- 
versy. In  anticipation  of  a  contest  the  executor  had 
employed  counsel  and  made  preparation  for  trial. 
The  attendant  expense  is  found  by  the  referee  to  be 
a  charge  upon  the  principal  estate  alone.  When  the 
executor's  account  was  first  submitted,  objection  was 
interposed  to  his  claim  to  be  credited  with  this  dis- 
bursement upon  the  ground  that  it  was  excessive  in 
amount.  That  objection  was  afterwards  withdrawn, 
but  the  objectors  now  insist  that  the  life  estate  should 
bear  a  part  of  this  burden. 

The  evidence  discloses  that  when  the  sum  in  ques- 
tion was  paid  by  the  executor  to  his  counsel  the  latter 
agreed  to  render  legal  service  in  all  matters  relating 
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to  the  estate  that  might  subsequently  present  them- 
selves in  the  course  of  its  administration,  and  to 
claim  no  compensation  therefor  except  as  regarded 
proceedings  in  the  courts.  It  also  appears  that,  from 
time  to  time  thereafter,  the  executor  frequently 
sought  and  obtained  the  advice  of  his  counsel  in 
unlitigated  matters.  No  charge  seems  to  have  been 
made  for  these  consultations  during  the  continuance 
of  the  life  estate.  It  is  not  to  be  presumed  that  the 
services  of  counsel  were  rendered  gratuitously,  and 
as  one  of  the  considerable  items  of  his  first  bill  was 
his  charge  for  a  retainer,  I  cannot  avoid  the  conclu- 
sion that  some  portion  of  the  amounts  received  by 
him  should  be  charged  against  the  life  estate.  I  do 
not  find  in  the  testimony  the  requisite  data  for  mak- 
ing a  proper  apportionment,  and  unless  some  basis 
for  such  apportionment  can  be  agreed  on,  there  must 
be  a  further  investigation  of  this  matter  before  the 
referee. 

Eighth,  At  the  time  of  the  testator's  death,  there 
was  in  force  a  law  of  the  United  States  (sections  124 
and  125,  act  of  June  30th,  1864,  as  amended  by  act 
of  July  13th,  1866,  14  U.  S.  Stat,  at  Large,  140), 
under  which  legacies  of  personal  property  passing  by 
will  to  a  person  who  was  a  stranger  to  the  blood  of  a 
testator,  were  subject  to  a  tax  of  six  per  cent.,  to  be 
paid  by  his  executor.  This  tax  was  declared  by  the 
statute  to  be  "  due  and  payable  whenever  the  party 
interested  in  such  legacy  should  become  entitled  to 
the  possession  or  enjoyment  thereof,"  and  the  statute 
further  provided  that  such  tax  should  be  "  deducted 
from  the  particular  legacy,"  on  account  of  which  the 
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pame  should  be  charged.     By  the  act  of  July  14th, 
1870,  the  tax  referred  to  was  repealed  from  and  after 
the  1st  day  of  October  of  that  year.     In  September, 
1870,  the  Commissioner  of  Internal  Revenue  issued 
instructions  to  his  subordinates  to  the  effect  that  a 
legacy  passing  from  a  person  dying  before  October 
Ist,  1870,  became  subject  to  tax  whenever  the  legatee 
^ad  or  should  become  entitled  to  possession  thereof. 
This  interpretation  of  the  statute  was  afterwards  sus- 
tained by  the   District  and    Circuit   courts   of    the 
United  States  for  this  district,  but  was  subsequently 
Overruled  by  the  Supreme  court  of  the  United  States 
(Mason  V.  Sargent,  104  U.  S.,  689). 

The  law  was    thus   settled,  that  where  a  legatee 
under  a  will  had  not  become  entitled  in  possession 
before  the  1st  day  of  October,  1870,  no  tax  could  be 
collected  on  account  of  his  legacy.     On  the  8th  day 
of  October,  1875,  the  day  of  the  death  of  the  testa- 
tor's widow,  Mrs.  Brandis,  an  adopted  daughter  of  the 
testator,  but  a  stranger  in  blood,  became  under  his 
will  entitled  in  possession  to  a  legacy  of  $15,000.     A 
collector  of  internal  revenue  demanded  from  the  exec- 
utor as  a  tax  upon  the  legacy  the  sum  of  $900.    After 
some  objection  and  delay  the  executor  paid  it.     The 
referee  has  found  that  he  is  entitled  to  credit  for  such 
payment  out   of  the  testator's  principal  estate,  not- 
withstanding the   positive   provision   of   the   United 
States  statute  that  the  tax  upon  a  legacy  should  be 
deducted  from  the  legacy  itself.     It  is  urged  by  the 
^^'ecutor's  counsel  that  this  charge  against  the  princi- 
P*I  estate  should  be  sustained  because  the  amount  in 
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question  was  paid  to  prevent  proceedings  which  the 
internal  revenue  officers  threatened  to  take  as^ainst 
the  executor,  the  prosecution  of  which  proceedings 
would,  it  is  claimed,  have  been  seriously  detrimental 
to  the  estate.  The  only  penalty  that  the  executor 
would  have  incurred  by  lawful  resistance  to  the  claim 
of  the  Government  was  a  penalty  not  exceeding 
$1,000,  which  might  have  been  imposed  on  him 
personally.  If  he  had  taken  the  precaution  to  pay 
the  alleged  tax  under  protest,  and  had  seasonably 
presented  a  claim  to  the  Commissioner  of  Internal 
Revenue  for  its  refunding,  the  United  States  would, 
of  course,  have  returned  the  amount  paid  after  the 
decision  of  the  Supreme  court  that  its  payment  had 
not  been  lawfully  exacted.  It  is  perhaps  not  too  late 
even  now  for  the  executor  to  take  steps  which  will 
enable  him  to  recover  this  $900. 

After  much  hesitation,  I  feel  compelled  to  find  that 
under  all  the  circumstances  he  was  not  warranted  in 
making  the  payment  without  protest,  and  that  having 
made  no  proper  effort  to  recover  the  amount  paid,  he 
cannot  be  allowed  credit  therefor  in  his  accounts.  It 
is  clear  that  to  take  this  $900  from  the  legatee  would 
be  unjust.  She  was  not  consulted  in  the  premises 
and  gave  the  executor  no  instructions ;  he  cannot  be 
treated  as  her  agent  in  making  the  payment.  She 
was  entitled  to  the  entire  legacy  of  $15,000  given  her 
by  the  testator.  That  legacy  was  never  subject  to  a 
tax,  and  she  should  receive  it  without  abatement. 
The  referee  does  not  state  the  reasons  for  his  conclu- 
sion that  the  $900  should  be  charged  to  the  principal 
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estate.  Counsel  for  Mr.  Brandis  suggests  some  con- 
siderations why  that  course  should  be  pursued.  But 
while  I  have  no  reason  to  doubt  that  the  executor 
acted  in  good  faith,  it  would,  I  think,  be  more  just 
and  equitable  to  refuse  to  credit  him  with  this  dis- 
bursement than  to  charge  it  to  any  of  the  beneficia- 
ries under  the  will. 

With  the  foregoing  modifications,  the  referee's  re- 
port is  confirmed. 


<*•»» 


New  Yobk  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.—  August,  1886. 

Matter  of  Rosenfield. 

In  the  matter  of  the  estate  of  Caroline  Rosenfield, 

deceased. 

The  docketing  of  a  judgment  rendered  against  an  execntor  In  an  action 
brought  against  the  decedent  in  his  lifetime,  u]K)n  a  debt  of  the  latter^ 
does  not  preclude  the  creditor  from  petitioning  for  a  disposition  of 
decedent's  real  property,  under  Code  Civ.  Pro.,  §  2750,  which  deprives 
"acreditor,  by  a  judgment  which  is  a  lien  upon"  such  property,  of 
the  right  to  institute  a  special  proceeding  for  such  a  purpose. 

An  inquest  is  "  a  trial  iipon  the  merits,"  within  the  meaning  of  Code  Civ. 
Pro.,  §  2756,  making  a  judgment  rendered  upon  such  a  trial  presump- 
tive evidence  of  the  debt,  for  the  purposes  therein  specified. 

The  will  of  testatrix  provided  :  "  After  all  my  just  debts  and  funeral  ex- 
penses are  paid  out  of  my  estate  by  my  executors,  I  give  and  bequeath" 
certain  pecuniary  legacies ;  bestowed  one  half  of  the  residue  of  the 
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estate,  both  real  and  personal,  upon  A.,  absolutely,  and  the  other  half 
upon  A.  and  B.,  *' after  the  payments,  divisions  and  bequests  as  afore- 
said," in  trust  for  a  purpose  stated  ;  and  empowered  the  executors  to 
sell  the  whole  or  any  part  of  the  real  and  personal  estate,  ordering 
them  to  invest  the  proceeds,  or  sell  any  securities,  as  might  seem 
most  proper  for  carrying  into  effect  the  **  provisions  of  this  will." — 
Held,  that  the  real  property  was  expressly  charged  with  the  payment  of 
debts,  and  subject  to  a  valid  power  of  sale  for  that  purpose,  and  there* 
fore  could  not  be  disposed  of  by  virtue  of  a  decree  of  the  Surrogate's 
court  (Code  Civ.  Pro.,  §  2759). 

Petition  by  alleged  creditor,  for  disposition  of  de- 
cedent's real  property  for  payment  of  debts. 

Louis  Cohkn, /or  creditor, 
H.  E.  Fabnswobth,  for  heir, 

BEBif  ABD  METZGEB,/or  exccutors. 

The  Surrogate. — ^The  will  of  Caroline  Rosenfield 
was  admitted  to  probate  in  August,  1884.  On  April 
2d,  1885,  Jacob  Wallach,  claiming  to  be  a  creditor 
of  her  estate,  commenced  proceedings  under  title  5, 
of  chapter  18  of  the  Code  of  Civil  Procedure  for  the 
disposition  of  her  real  property. 

He  alleged  in  his  petition  the  death  of  the  testatrix, 
her  indebtedness,  his  commencement  of  an  action 
against  her  in  her  lifetime-  on  account  of  that  indebt- 
edness, the  pendency  of  such  action  at  her  decease, 
its  subsequent  revival  against  her  legal  representa- 
tives, and  the  recovery  of  a  judgment  against  them 
for  about  $2,500.  He  further  alleged  that  the  amount 
of  personal  property  of  the  decedent  in  the  hands  of 
her  executors  was  insufficient  to  satisfy  such  judg- 
ment, and  prayed  for  a  decree  directing  the  disposi- 
tion of  so  much  of  the  real  property  of  which  the 
testatrix  died  seized  as  would  be  sufficient  for  the 
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debts.  To  this  petition  answers  have 
by  the  executors  and  by  one  of  the 

alleged  by  such  answers  that  the 
jment  against  the  executor  was  not 
trial  upon  the  merits,  and  it  is  denied 
al  estate  is  inadequate  to  satisfy  the 
aims  of  creditors.  It  is  also  alleged 
V  pending  before  a  referee  an  accounts 

in  the  course  of  which  it  is  expected 
imed  allegation  will  be  fully  demon- 

irovisions  of  decedent's  will  are  the 
'ter  all  my  just  debts  and  funeral 
id  out  of  my  estate  by  my  executors 
ed,  I  give  and  bequeath,"  etc.  Then 
certain  pecuniary  legacies  amounting 
Then,  "I  give,  devise  and  bequeath' 
ter,  Dora,  one  half  part  of  all  the 
d  remainder  of  my  estate,  both  real 
>  have  and  to  hold  the  same  to  her 
:  and  as  her  own  separate  estate  and 

assigns  forever.  I  give,  devise  and 
my  said  daughter.  Dora,  and   to  her 

Moses,  the  remaining  one  half  part 
)th  real  and  personal,  after  the  pay- 

and  bequests  as  aforesaid,  in  trust 

.  .  to  pfty,  the  rents,   income,   etc. 

son,  David,  for  his  own  proper  use, 
ntenance  for  his  life,"  with  remainder, 

use  of  the  will  is  as  follows : 

ithorize  and  empower  my  said  execu- 
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tors  to  mortgage  or  otherwise  encumber  my  said 
estate,  real  or  personal,  if  they  deem  it  for  its  inter- 
est so  to  do,  and  in  their  discretion  to  sell  or  dispose 
of  the  whole  or  any  part  of  my  real  and  personal 
estate,  and  to  execute  and  deliver  good  and  sufficient 
deeds  of  conveyance  therefor  to  the  purchaser  or 
purchasers  thereof,  and  I  order  and  direct  my  said 
executors  to  invest  the  moneys  arising  from  the  pro- 
ceeds of  such  sale,  or  sell  any  such  securities,  as  in 
their  judgment  and  discretion  may  seem  most  proper 
for  carrying  into  effect  the  provisions  of  this  will  and 
the  trusts  thereby  created." 

It  is  insisted  by  counsel  for  the  executors,  and  by 
the  special  guardian  of  certain  infant  legatees,  that, 
upon  the  above  stated  facts,  the  petition  should  be 
dismissed  for  several  reasons — 

\st  It  is  claimed  that,  as  half  of  the  residue  of  the 
estate  is  given  to  the  executors,  the  judgment  obtained 
against  them,  as  executors,  is  a  lien  against  the  dece- 
dent's real  estate  within  the  meaning  of  §  2750  of 
the  Code.  I  think  otherwise.  The  lien  referred  to 
in  that  section  is  such  a  lien  as  attached  during  the 
life  of  the  decedent  herself.  The  mere  entry  and 
docketing  of  the  petitioner's  judgment  is  not  of  itself, 
therefore,  a  bar  to  this  proceeding. 

2d.  It  is  urged  that  the  judgment  in  question  was 
not  rendered  after  a  trial  upon  the  merits  within  the 
meaning  of  §  2756.  This  contention  I  think  ubsound. 
The  papers  show  that  an  inquest  was  taken  and  the 
plaintiff  must  have  been  required  to  prove  all  the 
material  allegations  of    his  complaint  which  were 
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denied  by  the  answer.  This  would  constitute  a  trial 
on  the  merits. 

3d.  The  respondents  suggest  that,  under  the,  cir- 
cumstances here  disclosed,  the  granting  of  the  petition 
should  in  any  event  be  delayed  until  the  determina- 
tion of  the  pending  accounting  proceeding.  If  I  did 
not  feel  bound  to  deny  the  application  altogether,  I 
should  adopt  this  suggestion.  Section  2759,  subd.  5, 
provides  that  a  decree  directing  the  disposition  of  a 
decedent's  real  property  shall  not  be  entered  until 
the  Surrogate  shall  have  been  made  satisfied  .that  all 
the  personal  property  **  which  could  have  been  applied 
to  the  payment  of  debts  has  been  so  applied."  There 
is  no  better  or  more  expeditious  way  of  ascertaining 
the  facts  in  this  regard  than  by  pushing  to  a  close 
the  proceeding  for  accounting. 

ith.  But  I  am  convinced,  upon  full  consideration 
of  these  matters,  that  by  the  terms  of  the  will  the 
property  sought  to  be  disposed  of  is  expressly  charged 
with  the  payment  of  debts,  and  is  subject  to  a  valid 
power  of  sale  for  that  purpose  (White  v.  King,  7  Civ. 
Pro.  Bep.y  267 ;  Dennis  v.  Jones,  1  Dem.y  80 ;  Lup- 
ton  V.  Lupton,  2  Johns.  Ch.y  614 ;  Reynolds  v.  Rey- 
nolds, 16  N.  Y.y  367,  and  cases  cited). 

Under  §  2759  of  the  Code,  this  petition  must, 
therefore,  be  dismissed  altogether. 
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New  York  CouNir. — Hon.  D.  G.  ROLLINS,  Surro- 
gate.—August,  1886. 

Matter  of  McCoskry. 

Li  the  matter  of  the  estate  of  Catharine  M.  Mc- 
Coskry, deceased. 

A  party  to  a  probate  proceeding,  who  seeks  to  obtain  the  testimony,  be- 
fore trial,  of  an  aged,  sick  or  infirm  witness,  residing  and  being  in  the 
,  county  where  the  same  is  pending,  must  proceed  under  Code  Civ.  Pro., 
§  2539,  and  cannot  insist  upon  taking  a  deposition  before  a  referee,  as 
provided  in  id.,  §§  870-^80. 

Appijcation  for  examination,  de  bene  esse^  of  wit- 
ness; in  proceedings  for  probate  of  will. 

Manley  a.  Raymond,  for  proponent 
Jackson  &  Ingbaham,  for  contestant 

The  Surrogate. — ^There  is  pending  in  this  court  a 
controversy  over  the  probate  of  a  paper  that  has  been 
propounded  as  the  last  will  and  testament  of  Cathar- 
ine M.  McCoskry,  deceased.  The  case  has  not  yet 
been  reached  upon  the  calendar.  An  application  was 
lately  made  on  behalf  of  the  contestant  for  the  exam- 
ination, de  bene  essey  of  one  Angeline  E.  Skidmore,  a 
resident  of  this  city,  upon  the  ground  that  she  was  so 
sick  and  infirm  as  to  afford  reasonable  ground  for  the 
apprehension  and  belief  that  she  would  not  be  able  to 
attend  the  trial  of  the  issues  of  the  proceeding  for  pro- 
bate. It  was  claimed  by  counsel  for  the  proponents 
of  the  alleged  will  that  the  provisions  of  the  Code  of 
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Civil  Procedure,  authorizing  the  taking  of  depositions 
of  sick  and  infirm  witnesses,  had  no  application  to  pro- 
bate controversies  in  Surrogates'  courts. 

Section  2538  of  that  Code  declares  that  §§  870  to 
886  inclusive  shall  apply  to  Surrogates'  courts,  except 
where  a  contrary  intent  is  expressed  in,  or  plainly 
implied  from,  the  context  of  the  provisions  of  the 
18th  chapter.  The  sections  in  question  relate  to  the 
taking  of  depositions  within  the  State,  for  use  within 
the  State. 

Section  872  provides  that  one  who  desires  to  take, 
for  use  in  a  pending  action,  the  deposition  of  a  person 
not  a  party  to  such  action,  may  present  to  the  Judge 
of  the  court  in  which  such  action  is  pending  an 
affidavit  setting  forth  the  reasons  why  the  deposition 
is  desired.  If  it  is  made  to  appear  that  the  person 
sought  to  be  examined  is  so  sick  or  infirm  as  to  afford 
reasonable  grounds  to  believe  that  he  will  not  be 
able  to  attend  the  trial,  an  order  may  be  made  for  his 
examination. 

Now,  is  the  inapplicability  of  §§  870-886  to  a  case 

like  the  one  at  bar  •^  expressed  in  or  plainly  implied 

from  "  §  2539  ?    That  section  declares  that  upon  the 

application  of  a  party  to  a  special  proceeding,  and 

upon  proof  by  affidavit,  to  the  satisfaction  of  the 

Surrogate,   that  the   testimony  of   a  witness  in  his 

county,  who  is  so  aged,  sick  and  infirm   as   to   be 

unable   to   attend    before    him   to   be    examined,   is 

material  and  necessary  to  the  applicant,  the  Surrogate 

musty  where  the  special  proceeding  was  instituted  to 

procure  the  probate  or  revocation  of  probate  of  a 

will,  and  in  any  other  case,  may,  in  his  discretion. 
Vol.  v.— 17 
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proceed  to  the  place  where  the  witness  is,  and  there, 
as  in  open  court,  take  his  examination.  I  think  that 
the  question  I  have  asked  must  be  answered  in  the 
affirmative. 

One  who  seeks  to  obtain  in  a  probate  proceeding 
the  testimony  of  an  aged,  sick,  or  infirm  witness 
residing  and  being  in  tliis  county,  must  adopt  the 
procedure  provided  by  §  2539  (supra),  and  cannot  * 
insist  upon  taking  the  deposition  of  such  person 
before  a  referee. 

It  appears,  by  the  affidavit  submitted  since  the 
motion  w  as  made,  that  the  person  whose  examination 
the  moving  party  seeks,  has  left  this  city  and  is  in 
the  county  of  Saratoga.  I  am  asked  to  appoint  a 
referee  for  taking  her  testimony  in  that  county. 
This  application  must  be  denied.  Within  the  limita- 
tions of  §  2540,  it  cannot  properly  be  granted  unless 
the  Surrogate  "  has  good  reason  to  believe  that  the 
witness  cannot  attend  before  him  within  a  reasonable 
time."  Now,  the  ability  of  Mrs.  Skidmore  to  go  to 
Saratoga  pending  this  application  encourages  me  to 
believe  that  she  may  be  able  to  return  from  Saratoga 
by  the  time  this  cause  shall  be  called  for  trial. 

The  motion  for  her  examination  must,  therefore, 
be  denied. 
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New  Yoek  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— August,  1886. 

Matter  of  Brewster. 

In  the  matter  of  the  estate  of  Christopher  S.  Brews- 
ter, deceased. 

The  circumstances  under  which  the  public  administrator  of  the  county  of 
Xetir  York  may  obtain  letters  of  administration  of  a  decedent's  estate 
are  prescribed  by  L.  1882,  ch  410,  §  227,  and  not  by  the  Code  of  Civil 
Procedure. 

That  officer  is  not  required  to  give  notice  of  his  intention  to  apply  for  such 
letters  to  a  relative  of  the  decedent  who,  though  having  a  prior  right 
to  letters,  is  not  actually  entitled  to  k  share  in  the  estate. 

Failure  to  give  proper  notice  of  such  intention  is  not  a  jurisdictional  defect, 
bat  a  mere  irregularity,  of  which  none  can  take  advantage  except  such 
as  are  entitled  to  the  notice. 

The  public  administrator  is  not  required  to  file  a  petition  for  letters;  and 
if  he  does,  its  allegations,  though  upon  information  and  belief,  are 
not  deprived  of  the  probative  force  prescribed  by  the  statute. 

As  to  whether  one  named  as  executor,  and  legatee,  in  an  alleged  will  of  a 
decedent  not  admitted  to  probate,  has  a  sufficient  interest  in  the  estate 
*o  enable  him  to  petition,  under  Code  Civ.  Pro.,  §  2685,  for  the  revo- 
cation of  letters  of  administration  issued  to  the  public  administrator— 

Motion  by  William  C.  Brewster,  to  revoke  and  can- 
^6'  letters  of  administration  of  decedent's  estate, 
granted  to  the  public  administrator. 

°-  ^»  £iN8TEiN,  for  the  motiofu 
^^^^HKon  S.  Sullivan,  opposed. 

.,  I'hk  Surrogate. — The  public  administrator  in  the 
^^V  of  New  York  was,  on  the  25th  of  April,  1885, 
appointed  administrator  of  the  estate  of  this  decedent. 
*"^  appointment  was  made  upon  his  verified  petition, 


260    CASES  IN  THE  SURROGATES'  COURTS. 


MATTER  OF   BREWSTER. 


which  alleged  upon  information  and  belief  that  the 
decedent  died  intestate  at  Paris,  France,  in  December, 
1870,  and  that  at  the  time  of  his  death  he  was  posses- 
sed of  certain  personal  property  in  the  county  of  New 
York.  A  nephew  of  decedent,  whose  father  died 
while  the  decedent  was  yet  living,  has  instituted  pro- 
ceedings for  the  revocation  of  the  respondent's  letters 
of  administration.  He  insists  that  the  Surrogate 
should  not  and  would  not  have  granted  such  letters  but 
for  the  wilful  suppression,  by  a  person  at  whose  insti- 
gation the  public  administrator  is  claimed  to  have 
acted,  of  the  fact  that,  at  the  time  the  letters  were  ap- 
plied for,  there  was  in  the  county  of  New  York  a  per- 
son entitled  to  notice  of  the  application ;  for  he  claims 
that  he  himself,  as  a  nepnew  of  the  decedent,  and  his 
nearest  relative  residing  in  such  county,  was  a  person 
so  entitled. 

The  petitioner  in  instituting  the  present  proceed- 
ing seems  to  have  acted  upon  the  notion  that  the  res- 
pondent's right  to  letters  of  administration  rests  upon 
certain  provisions  of  the  Code,  and  that  the  Code  pre- 
scribes the  procedure  which  the  respondent  was  bound 
to  adopt  in  applying  for  lietters.  Such  is  not  the 
case.  The  application  was  evidently  made  under  §§ 
16  and  17  of  tit.  6;  ch.  6,  part  2,  R.  S.  (3  Banks,  7th  ed., 
2312),  as  re-enacted  in  §  227  of  the  New  York  city 
Consolidation  act  of  1882  (L.  1882,  ch.  410).  As  this 
statute  was  passed  after  the  adoption  of  chapter  18  of 
the  Code  of  Civil  Procedure,  it  is  clear  that  the  pro-, 
visions  of  §§  16  and  17,  supra^  however  they  may 
have  been  affected  by  the  enactment  of  that  portion 
of  the  18th  chapter  which  regulates  ^Hhe  grant  of  let- 
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I  ^rs  of  administration  "  (title  3,  art.  4)  have  been  in 

/  ^nll  force  and  effect  since  they  were  recognized  and 

adopted  as  law  by  the  Consolidation  act.     We  must 
therefore  look  to  §  227  of  that  statute,  and  not  to  the 
Code  of  Civil  Procedure,  for  ascertiaining  the  circum- 
stances under  which  the  public  administrator  may  ob- 
tain letters  of  administration  upon  a  decedent's  estate. 
%  virtue  of  §  27,  title  2,  ch.  6,  part  2,  R.  S.  (3  Bai^s, 
'th  ed.,  2290),  this  petitioner  was  no  doubt  entitled, 
^^  preference  to  the  public  administrator,  upon  this 
"^Cedent's  estate,  and  if  the  application  of  the  public 
fltuministrator  had  been  made  under  the  Code  of  Civil 
Procedure,  the  petitioner  would  have  been  entitled  to 
notice  unless  he  had  previously  renounced  his  right 
to  letters.     It  is  expressly  declared  by  the  section  re- 
ferred to  that  the  preference  of  the  public  administra- 
tor shall  be  subordinate  to  that  of  the  next  of  kin  of 
the  deceased  "  who  would  be  entitled  to  share  in  the 
distribution  of  the  estate,"  and  it  has  been  held  that 
this  phrase  "  would  be  entitled  "  means  would  be  en- 
titled in  any  event.     That  is,  in  case  there  should  be 
at  the  period  of   distribution  no  relatives   having  a 
superior   claim   (Lathrop  v.  Smith,  24  H.  T,j  417; 
Butler  V.  Perott,  1  JDem.,  9). 

It  does  not  follow,  however,  that  by  reason  of  his 
right  to  letters  in  priority  over  the  public  administra- 
tor, the  petitioner  was  entitled  to  notice  of  the  appli- 
cation upon  which  the  letters  were  heretofore  issued 
^  that  oflScer.     Whether  he  was  or  was  not  so  enti- 
fed  must  be  ascertained  by  reference  to  §  227  of  the 
Consolidation  act.     That   section   provides   that   the 
notice  which  the  public  administrator  shall  be  required 
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to  give  of  his  intention  to  apply  for  letters  "  shall  be 
served  personally  on  the  widow  and  the  relatives  of 
the  intestate  entitled  to  any  share  in  his  estate,  if 
there  be  any  to  be  found  in  the  city,  at  least  thirty 
days  before  the  time  therein  specified.  If  there  be 
notie  to  be  found  in  the  said  city,"  the  section  pro- 
ceeds to  say,  "  and  in  all  cases  where  the  notice  shall 
not  have  been  personally  served,  it  shall  be  published 
at  least  twice  in  each  week  for  four  weeks  in  some 
newspaper  printed  in  the  city."  It  will  be  observed 
that  the  relatives  upon  whom  the  notice  is  required 
to  be  personally  served,  if  they  can  be  found  in  the 
city,  are  "  the  relatives  of  the  intestate  entitled  to  any 
share  in  his  estate.''  Is  the  present  applicant  such  a 
relative?  He  claims  to  be,  and  relies  on  the  inter- 
pretiition  which  the  courts  have  put  upon  the  lan- 
guage of  the  statute  already  referred  to  as  establiv<«hing 
the  order  of  priority  in  which  letters  of  administration 
are  granted  in  cases  of  intestacy.  But  the  expression 
which  is  used  in  that  statute  is  not  "  relatives  enti- 
tled," but  "  relatives  who  would  he  entitled."  "  Ad- 
ministration in  case  of  intestacy,"  says  §  27  (stipra) 
^'  shall  be  granted  to  the  relatives  of  the  deceased  who 
would  be  entitled  to  succeed  to  his  personal  estate,  if 
they  or  any  of  them  will  accept  the  same,  in  the  fol- 
lowing order" — then  follows  a  specification  of  the 
order  of  priority  of  the  widow  and  the  kin  of  the  in- 
testate, concluding  as  follows  :  "  Eighth.  To  any  other 
next  of  kin  who  would  be  entitled  to  share  in  the  dis- 
tribution of  the  estate." 

As  has  been  intimated  already,  it  was  held  in  Lath- 
rop  V.  Smith  (supra),  and  subsequently  in  Butler  v. 
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Perrott  [supra)^   that  the   language,  above   quoted, 

^^'iien  read  in  the  light  of  the  context,  could  not  fairly 

^^  construed  as  coufinuig  the  right  of  administration 

to  such  relatives  of  the  intestate  as  were  actually  en- 

^^tJed  to  share  in  his  estate ;  and  that  as  against  the 

^'^'tirn  of  a  stranger  to  the  blood  of  the  intestate,  any 

^^e  of  the  intestate's  relatives,  who  might  under  any 

^^'^cumstances  be  entitled  to  participate  in  his  personal 

^*^te  would  be  entitled  to  letters.     It  seems  to  me 

^t  the  language  of  §  227  can  not  fairly  receive  this 

^^^1  interpretation,  but  that,   on  the   contrary,  it 


X^Vtily  and  unmistakably  contemplates  the  notifica- 
"Vvo^  of  only  such  relatives  of  the    intestate  as  are 
actually  entitled  to  a  distributive  share  of  his  per- 
sonal estate. 

I  hold,  therefore,  that  the  petitioner,  although  one 

0/  decedent's  kindred  whose  claim  to  administration 

M^as  superior  to  that  of  the  public  administrator,  was 

iiot  entitled  to  notice  of  the  public  administrator's  ap- 

Phcation  for  letters.     The  statute  under  which  that 

officer  proceeded  relieved  him  from  the  necessity  of 

^jotifyjj^g  ^Y^Q  petitioner,  as  similarly  by  §  2662  of  the 

.  ^^^  of  Civil  Procedure,  a  resident  of  the  State  hav- 

"S  ix  right  to  administration  inferior  to  non-residents 

.    ^  are  nearer  of  kin  to  a  decedent  is  not  required  to 

^^     such  non-residents  unless  the    Surrogate  in  his 

^^"^cir^tion  shall  so  direct. 

^  he  conclusion  that  I  have  reached  upon  this  ques* 

^    of  notice  must  lead  to  the  dismissal  of  the  appli- 

'  ^lon  before  me,  unless  there  was,  as  the  petitioner 

^*Tiis,  some  jurisdictional  defect  in  the  proceeding  for 

^•^ining   letters,  because  of  which  the  Surrogate's 
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action  is  absolutely  void.  I  think  there  is  no  doubt 
that  if  any  such  delect  exists  the  petitioner  can  avail 
himself  of  it.  His  preferential  right  to  letters  of 
administration  entitles  him  to  relief.  The  fact,  if  it 
be  a  fact,  that  the  decree  is  a  nullity  would  not  pre- 
clude him  from  obtaining  relief  in  the  manner  indi- 
cated (Seaman  v.  Whitehead,  78  N.  Z.,  306). 

It  is  claimed  that,  at  the  time  the  public  adminis- 
tor  applied  for  letters,  he  did  not  in  the  manner 
prescribed  by  law  give  notice  of  such  application  to 
the  children  of  the  decedent  who  were  residing  in 
Europe,  and  that  this  omission  is  fatal  to  the  vali- 
dity of  the  proceedings,  and  to  the  jurisdiction  of  the 
court  to  entertain  them.  Assuming  that  there  was 
such  an  omission — and  as  to  whether  there  was  or 
was  not  I  express  no  opinion — it  did  not  in  my  judg- 
ment produce  the  effect  claimed  for  it.  The  court 
obtained  jurisdiction  by  the  presentation  of  the 
application  and  by  the  existence  of  the  jurisdictional 
facts,  the  character  of  which  will  be  presently  con- 
sidered, and  failure  to  give  notice  of  such  application 
to  any  party  whose  right  to  letters  was  superior  to 
the  applicant's  and  who  was  entitled  to  notice,  was  a 
mere  irregularity  which  did  not  vitiate  the  proceed- 
ing and  of  which  advantage  could  be  taken  only  by 
the  party  failing  to  receive  notice  (James  v.  Adams, 
22  How,  Pr.,  409 ;  People  v.  Waldron,  52  ffoto,  Pr., 
221 ;  Johnston  v.  Smith,  25  J3im,  171 ;  Kelly  v.  West, 
80  N.  r.,  139, 145). 

The  validity  of  the  decree  is  further  attacked  upon 
the  ground  of  the  insufficiency  of  the  petition  to  con- 
fer jurisdiction  upon  the  Surrogate.     The  facts  upon 
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which  the  jurisdiction  depended  were  the  death  of  the 
decedent,  his  intestacy,  and  the  presence  in  this 
county,  at  the  time  of  his  death  or  afterwards,  of 
effects  belonging  to  his  estate  (Subd.  1,  §  219,  ch. 
410,  Laws  of  1882 ;  Bloom  v.  Burdick,  1  mil,  130 ; 
Bumstead  v.  Read,  31  Barh.^  661 ;  James  v.  Adams, 
supra  y  Sheldon  v.  Wright,  5  N.  Y..  497 ;  Farley  v. 
McConnell,  52  iV.  F.,  630;  Roderigas  v.  East  River 
Sav.  Inst.,  76  i^T.  Y.y  316 ;  Leonard  v.  Columbia 
Steam  Nav.  Co.,  84  H.  Y.y  48;  Johnston  v.  Smith, 
supra). 

Whether,  at  the  time  of  his  death,  the  decedent 
was  or  was  not  a  citizen  of  this  State  is  entirely  irrel- 
evant to  the  inquiry  respecting  the  Surrogate's  juris- 
diction. It  is  clear  that  the  limitations  of  §  220  of 
the  Consolidation  act  have  no  application  to  subdivi- 
sion 1  of  §  219,  the  subdivision  with  which  w.e  are 
j^olely  concerned  in  the  case  at  bar.  Section  220,  in 
restricting  the  operation  of  subdivisions  3,  4  and  5, 
is  obviously  intended  to  prevent  the  public  adminis- 
trator from  taking  charge,  in  the  cases  therein  speci- 
fied, of  the  effects  of  decedents  not  citizens  of  the 
State,  unless  such  decedents,  or  the  goods  of  such 
decedents,  have  been  "  landed  within  the  city  of  New 
York,  or  at  the  Quarantine  near  said  city"  (Suarez 
V.  The  Mayor,  2  Sandf,^  175,  180). 

The  law  under  which  the  administrator  acted  con- 
tains no  provision  requiring  him  to  file  a  petition  with 
the  Surrogate,  or  prescribing  the  manner  in  which  he 
shall  bring  to  the  attention  of  the  Surrogate  or  that 
officer  the  facts  necessary  to  set  in  motion  his  author- 
ity.    A  petition  would  naturally  suggest  itself  as  the 
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most  convenient  and  suitable  method,  and  such  method 
was  adopted  by  the  public  administrator  in  the  casa 
at  bar.  The  circumstance  that  the  averments  of  that 
petition  are  upon  information  and  belief  does  not 
make  the  paper  ineffectual  as  the  foundation  of  the 
proceeding  whose  validity  is  here  assailed,  or  deprive 
such  paper  of  probative  force  and  effect.  The  peti- 
tion was  sufficient  to  justify  the  Surrogate  in  regarding 
the  jurisdictional  facts  which  it  alleged  as  established, 
and  in  granting  the  letters  which  were  thereupon 
issued. 

The  contestant  strenuously  insists  that  there  was  a 
failure  to  prove  the  decedent's  intestacy,  but  the 
statute  iinder  which  the  public  administrator  was  act- 
ing expressly  provides  that  in  a  case  of  this  charac- 
ter "  intestacy  shall  be  presumed  until  a  will  shall  be 
proved  and  letters  testamentary  granted  thereon.** 
Even  if  the  proofs  furnished  by  the  petition  were  in- 
sufficient, therefore,  to  make  out  a  case  of  intestacy, 
this  provision  would  have  relieved  the  applicant  from 
the  necessity  of  submitting  any  such  proof.  That  all 
the  necessary  jurisdictional  facts  were  established  be- 
fore letters  were  issued  is  a  proposition  which  finds 
support  in  the  decision  of  the  Court  of  Appeals  in 
Sheldon  v.  Wright  {stq^ra).  The  petition  there  in 
controversy  was  substantially  the  same  as  the  one 
here  assailed,  and  was  regarded  as  sufficient  to  confer 
jurisdiction.  Roderigas  v.  East  Riv.  Sav.  Inst,  {sujyra) 
is  not  in  conflict,  but  in  harmony  with  Sheldon  v. 
Wright.  In  delivering  the  opinion  of  the  court  in 
the  later  case.  Chief  Judge  CHtrRCH  said :  "  It  is 
quite  unnecessary  in  this  case,  and  it  is  not  intended, 


^> 


NEW  YORK  COUNTY,  AUGUST,  1886.       267 

MATTER  OF  BREWSTER. 

to  hold  that  the  fact  that  the  Surrogate  did  not  act, 
*Qd  the  defective  proof,  would  avail  if  the  plaintiff 
^^d    been   dead,  because   then  the  Surrogate  would 
^^vb  had  jurisdiction  over  the    subject   matter,  and 
^^bsequent  irregularities  and  defects  would  not  vitiate 
^^  proceedings  so  as  to  render  them  void." 
Tlie  meaning  of  the  language  I  have  just  quoted  is 
^c3e  somewhat  clearer  by  substituting  "defect  of" 
t^Vace  of  "defective."     This  corrects  what  is  proba- 
'^T    a  misprint ;  but  however  that  may  be,  there  can 
\i^  no  doubt  that  the  court  deliberately  indicates  its 
refusal  to  declare  that  even  such  a  state  of  facts  as 
was  disclosed  in  the  case  there  under  consideration 
would  have  availed  the  appellants,  if  the  alleged  dece- 
dent had  not  been  in  fact  alive. 

The  proceedings  which  resulted  in  the  grant  of  let- 
ters are  further  attacked  because  of  the  alleged  false 
and  fraudulent  character  of  the  averments  of  the  pe- 
tition, and  because  of  the  alleged  false  suggestion  of 
material    facts    contained    therein.     It    is    doubtful 
whether  the  petitioner  is  in  a  position  to  make  this 
attack.     I  have  declared  that  he  was  not  entitled  to 
notice  of  the  commencement  or  pendency  of  the  pro- 
ceedings, and  it  is  questionable  whether  the  fact,  that 
he  is  the  executor  and  a  legatee  under  the  will  of  Sea- 
bury  Brewster  who  was  in  his  lifetime  named  as  the 
executor  and  a  legatee  under  an  alleged  will  of  this 
decedent,  never  as  yet  admitted  to  probate,  entitles 
him  to  be  regarded  as  a  party  so  interested  in  this 
estate,  within  the  meaning  of  §  2685  of  the  Code  of 
Civil  Procedure,  as  to  enable  him  to  avail  himself  of 
the  provisions  of  that  section.     In  view,  however,  of 
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tiie  disposition  that  I  am  about  to  make  of  this  claim 
of  false  averments  and  suggestions,  it  will  be  unnec- 
essary to  determine  this  question  of  status, 

I  think  that  the  only  allegations  respecting  which 
the  charge  of  fraud  and  falsehood  can  be  material  <ire 
those  regarding  the  intestacy  of  the  decedent  and  the 
presence  of  assets  in  this  county  belonging  to  him  at 
the  time  of  his  death.  The  statute  under  which  the 
public  administrator  brought  his  proceeding  provides, 
as  we  have  seen,  that  intestacy  shall  be  presumed  un- 
til a  wull  of  the  decedent  shall  have  been  proved  and 
letters  granted  upon  it.  Now,  as  no  will  of  this  de- 
cedent has  ever  yet  been  proved,  the  allegations  of 
the  petition  respecting  intestacy  were  in  legal  effect 
correct  and  true. 

I  do  not  understand  it  to  be  cLaimed  that  the  dece- 
dent left  no  assets  in  this  city  at  the  time  of  his  death, 
but  it  is  insisted  that  a  valid  and  effectual  distribution 
of  all  his  property  had  been  made  previous  to  the  ap- 
plication for  letters  of  administration  imder  and  in 
pursuance  of  a  testamentary  instrument  executed  by 
the  decedent  while  residing  in  France.  Whether  this 
claim  is  or  is  not  well  founded  can  be  determined  by 
the  Supreme  court,  in  which  is  now  pending  an  action 
brought  by  the  public  administrator  to  recover  alleged 
assets  of  the  estate.  Until  that  determination  shall 
have  been  reached,  I  shall  not  enter  upon  any  investi- 
gation as  to  the  truth  or  falsity  of  the  allegations  of 
this  petition  touching  the  existence  of  assets  of  this 
estate  in  New^  York  county  (Pumpelly  v.  Tinkham,  23 
Barh,,  321,  323). 

Petition  denied. 


} 
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^EwYoRK  County. — Hon.  D.  G.ROLLINS,  Surro- 
gate.— August,  1886. 

Matter  of  Cant. 
^^  the  matter  of  the  estate  of  David  Cant,  deceased. 

-tfi  the  absence  of  specific  and  express  testamentary  direction,  allowing  a 
^I'Ustee  to  invest  trust  funds  upon  personal  security,  such  investment 
^B  improper,  and,  if  made  at  all,  is  at  the  peril  of  the  ti*ustee  to  respond 
,j».     ^*i  case  of  loss. 

^  H-iii  of  testator  directed  the  executor  to  invest  the  funds  that  might 
^otue  to  his  hands  **  in  such  suitable  manner  as  may  be  for  the  best 
^     ^*^t«re8ts  of  my  estate,  to  be  determined  by  my  said  executor/' — 

^^»  that  this  language  could  not  be  construed  as  conferring  discretion- 
1».     ^^^  authority  to  invest  in  unsecured  promissory  notes. 
*^S    V.  Talbot,  40 -y.  F.,  76— compared. 

^EARING  of  exceptions  to  report  of  referee,  to  whom 
^^^  referred  the  account,  and  objections  thereto,  of 
.  ^  executor  of  decedent's  will,  in  proceedings  for 
V^^\cial  settlement. 

"Bybon  W.  Cohen,  for  executor. 

Jesse  S.  Nelson,  for  objectors, 
William  B.  Daxl,  special  guardian. 

The  Surrogate. — The  referee  to  whom  this  execu- 
tor's account  and  the  objections  thereto  were  lately 
submitted  has  filed  a  report,  to  the  confirmation  of 
which  certain  exceptions  have  been  interposed  in 
behalf  of  the  various  parties  to  the  controversy.  One 
of  these  exceptions  presents  the  question,  whether  a 
loan  of  about  $6,000,  made  by  the  executor  from  the 
funds  of  the  estate  to  Groht  &  McLaren,  a  firm  of 
commission  merchants  in  this  city,  upon  no  other  secu- 
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rity  than  their  promissory  notes,  was,  as  the  referee 
has  pronounced  it,  a  legal  and  proper  investment. 

This  loan  was  made  in  May,  1883,  and  the  Groht  & 
McLaren  notes  were,  from  time  to  time,  renewed  until, 
in  July,  1884,  the  firm  became  insolvent  and  the  notes 
worthless.  Now,  it  is  insisted  by  counsel  for  the  con- 
testants, and  is  indeed  conceded  by  his  adversary,  that 
unless  this  executor  was  vested  by  his  testator's  will 
with  extraordinary  authority  in  the  choice  of  invesfc- 
ments,  the  loan  here  in  question  was  unauthorized,  and 
the  loss  occasioned  by  the  failure  of  Groht  &  McLaren 
must  be  borne  by  the  accounting  party  alone.  The 
doctrine  that,  except  under  special  circumstances,  an 
executor  has  no  right  to  risk,  upon  mere  personal 
security,  funds  that  his  testator  has  entrusted  to  his 
management,  and  that  an  investment  upon  such  secu- 
rity constitutes  a  breach  of  trust  for  which  the  execu- 
tor is  personally  chargeable,  is  as  well  settled  as  any 
in  the  whole  range  of  equity  jurisprudence  (Perry  on 
Trusts,  3d  ed.,  §§  453,  460;  Hill  on  Trustees,  378, 
370 ;  Holmes  v.  Bring,  2  Cox,  1 ;  Bogart  v.  Van  Vel- 
sor,  4  Edw.  Ch,,  719  ;  Le  Fevre  y.  Hasbrouck,  2  Dem.y 
567 ;  Mills  v.  Hoffman,  26  Him,  594 ;  Judd  v.  Warner, 
2  Bern.,  104). 

But  it  is  insisted  that,  by  the  will  of  this  testator, 
his  executor  is  given  absolute  discretion  and  authority 
in  the  choice  of  investments,  and  the  referee  has  so 
found. 

The  will  directs  that  the  executor  shall  invest  the 
funds  that  mav  come  to  his  hands,  "  in  such  suitable 
manner  as  may  be  for  the  best  interests  of  my  estate, 
to  be  determined  by  my  said  executor."     How  can 
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be  fairly  construed  as  giving  any  broad- 
iry  authority  than  was  conferred  xipon 
.  of  Mr.  King,  whose  will  was  under  con- 
King  V.  Talbot  (40  N.  Y.,  76).  That 
hia  estate  to  his  executors  "  entrusting 
2tion  its  investment  for  the  benefit  of  my 
&s  held  by  the  Court  of  Appeals  that  the 
er  of  executors  in  selecting  investments 
ds  was  not  in  the  least  enlarged  by  the 
ted. 

3  in  the  case  at  bar  lays  special  stress 
d  "determined"  which  is  employed  by 
in  his  direction  toucliing  investments; 
itor  uses  another  word  not  inferior  in 
and  that  is  the  word  "  suitable."  It  is 
)  executors  are  to  determine  what  forms 
ts  may  be  for  the  best  interests  of  the 
ite,  but  the  investments  are,  neverthe- 
xde  in  a  suitable  manner.  In  Wilkes  v. 
loopers  Rep.,  6)  executors  were  directed 
iter's  will  to  lay  out  a  legacy  in  public 
I  .such  other  good  security  as  they  can 
think  safe."  The  selection  of  personal 
condemned,  by  Sir  Wm.  Grant,  M.  R., 
authorized  by  the  will. 

v.  Reddington  (5  Fes.,  794)  an  invest- 
jersonal  security  was  held  indefensible 
ova  were  directed  to  convert  the  estate 
their  care  "  into  ready  money,  and  place 
at  interest  in  their  discretion." 
V.  Brimmer  (74  N.  T.,  539)  executors 
1  by  their  testator's  will   to  invest  the 
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proceeds  of  the  estate  in  •'*  lands,  buildings,  bonds  and 
mortgages,  or  in  such  other  securities  as  they  shall 
deem  safe  and  for  the  greatest  benefit  of  my  daugh- 
ters." This  was  certainly  very  broad  language,  but 
not  broad  enough,  it  was  held,  to  authorize  the  exec- 
utors to  make  investments  in  mortgage  bonds  of  a 
coal  raining  company. 

The  authorities  above  cited  fairly  support  the  prop- 
osition, that,  in  the  absence  of  specific  express  direc- 
tions allowing  a  trustee  to  invest  trust  funds  upon 
personal  security,  such  investment  is  improper,  and  if 
made  at  all  is  made  at  the  peril  of  the  trustee  to 
respond  in  case  of  loss,  as  the  Vice  Chancellor  said  in 
Bogart  V.  Van  Velsor  (supra) :  "  Good  faith  and  hon- 
est intentions  will  not  protect  men  in  the  perform- 
ance of  a  trust,  when  they  depart  from  prudential 
rules  which  the  experience  of  others  in  similar  trans- 
actions has  approved  as  the  only  safe  guides." 

The  contestant's  exceptions  as  regards  the  Groht  & 
McLaren  loans  must  be  sustained. 


<    »w    > 


New  Yoek  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— October,  December,  1886. 

Matter  of  Henry. 

In  the  matter  of  the  estate  of  James  G.  Henry,  de- 
ceased. 

Tbe  question  whether  costs,  awarded  In  a  probate  proceeding,  should  be 
made  payable  by  a  party  personally,  or  out  of  the  decedent's  estate, 
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rests,  under  Code  Civ.  Pro.,  §  2557,  in  the  sound  discretion  of  the 
court.  A  defeated  contestant  should  not  be  mulcted  wilh  proponent's 
costs,  where  his  resistance  may,  from  his  standpoint,  liave  seemed 
proper  and  necessary,  in  the  interests  of  justice,  and  for  the  due  pro- 
tection of  his  rights. 

Accordingly,  where  a  decree  was  about  to  be  entered,  denying  a  petition 
for  the  revocation  of  probate  of  a  will,  and  it  appeared  that  petitioner 
had  been  advised  by  counsel  that  it  was  competent,  in  the  proceedings 
instituted  by  him,  to  inquire  into  the  validity  of  a  divorce  and  a  sub- 
sequent marriage  of  proponent,  which  matters  were  excluded  by  the 
court  from  consideration, — but  for  which  ruling,  petitioner  might  have 
succeeded  in  establishing  his  statiLS  as  a  contestant,  and  in  his  opposi- 
tion to  confirmation  of  probate, — 

Held,  that  the  costs  awarded  should  be  directed  to  be  paid  out  of  the  funds 
of  the  estate. 

Code  Civ.  Pro.,  §  234S,  subd.  3.,  authorizing  a  Surrogate,  in  a  probate  pro- 
ceeding, to  ''order  a  copy  of  the  stenographer's  minutes  to  be  fur- 
nished to"  an  unsuccdssful  contestant's  counsel,  ''and  charge  the 
expense  thereof  to  the  estate,"  relates  exclusively  to  the  minutes  of 
testimony  taken  in  the  course  of  actual  trial  in  the  Surrogate's  court, 
ftnd  does  not  extend  to  the  case  of  an  expenditure  for  a  stenographic 
report  of  an  examination  of  a  witness,  de  bene  esse. 

Settlement  of  decree,  in  special  proceeding  insti- 
toted  for  the  revocation  of  probate  of  decedent's  will. 

•  H-  Chubchill, /or  executor, 

'^liAKDS  &  Healp, /or  contestant. 
^^^  L.  N.  Hunt,  special  guardian. 

J-fiE  Surrogate. — The  proceeding  brought  by  Evan 

\  ^l^nry  for  revoking  the  probate  of  this  testator's 

^J^*l    is  about  to  be  terminated  by  a  decree  denying 

^     petition  for  revocation  and  confirming  the  pro- 

^^^ ,    By  that  decree  certain  costs  and  counsel  fees 

^^■^   be  awarded  the  proponent,  and  provision  will  be 

^^^  for  compensating  the   services   of   the  special 

^^^x-dian  of  James  Griffiths  Henry,  Jr.,  the  infant  son 

^*  tbe  testator. 

Vol.  v.— 18 
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Shall  these  costs  and  allowances  be  directed  to  be 
paid  out  of  the  estate,  or  shall  they  be  charged  in 
whole  or  in  part  to  the  petitioner  ? 

Section  2558  of  the  Code  of  Civil  Procedure  pro- 
vides that,  save  for  certain  exceptions  with  which  we 
are  not  here  concerned,  costs  shall  not  be  awarded 
out  of  a  testator  s  estate,  or  otherwise,  to  one  who  un- 
successfully opposes  the  probate  of  such  testator's  will, 
or  strives  unsuccessfully  to  have  such  probate  revoked. 
The  award  of  costs  in  probate  proceedings  to  any 
party  not  within  this  inhibition  is  regulated  by  the 
general  provisions  of  §  2557.  "  Such  costs,"  says  that 
section,  "  may  be  made  payable  by  the  party  person- 
ally or  out  of  the  estate  or  fund  as  justice  requires." 
The  evident  intent  of  the  legislature  in  absolutely 
forbidding  the  Surrogate  to  reward  out  of  a  testator's 
estate  an  unavailing  opposition  to  the  establishment 
of  such  testator's  will,  is  very  manifest.  For  ten 
years  prior  to  the  enactment  of  the  present  provision 
of  the  Code  this  court  had  been  vested  with  such  large 
discretionary  authority  as  regarded  the  allowance  of 
counsel  fees  in  will  controversies  that  however  wisely 
and  justly  such  authority  was  sought  to  be  exercised, 
the  fact  that  it  could  be  exercised  at  all  was  provoca- 
tive of  reckless  litigation.  But  the  legislature  while 
recognizing  by  its  adoption  of  §  2553  the  mischiefs  of 
the  system  of  costs  and  allowances  by  that  section 
abrogated,  has  not  seen  fit  to  direct  that  by  the  mere 
act  of  fruitlessly  resisting  the  probate  or  confirmation 
of  probate  of  a  will,  a  suitor  not  only  forfeits  all  claim 
to  the  discharge  of  his  own  costs  out  of  the  funds  of 
the  estate,  but  becomes  necessarily  chargeable  also 
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with  all  other  costs  attending  the  controversy.     It  is 
apparent  therefore  that,  in  the  contemplation  of  the 
legislature,  cases  may  arise  in  which  an  unsuccessful 
opponent  of  a  will  would  be  treated  unjustly  if  re- 
quired to  bear  the  entire  burden  of  costs  upon  his  own 
shoulders.     It  has  been  the  practice  of  the  present 
Surrogate  to  refuse  so  to  condemn  a  defeated  contest- 
ant,  unless  by  the  disclosures  of  the  trial  itself,  or  by 
some  other  means,  it  has  been  made  to  appear  that 
such  contestant  has  acted  mala  fide  or  vexatiously, 
and  without  grounds  of  opposition  which  might  reason- 
ably have  seemed  to  him  to  be  fair  and  just.     A  de- 
feated contestant  should  doubtless  be  charged  with 
costs  where  his  resistance  has  been  wanton  or  mali- 
cious or  clearly  unfounded,  but  not  with  a  resistance 
bmei  upon  what,  from  his  standpoint,  may  have  seemed 
proper  and  necessary  in  the  interests  of  justice,  and 
for  the  due  protection  of  his  rights.     This  is  a  propo- 
sition which  seems  to  me  to  be  supported  by  Broad- 
bent  v.  Hughes  (29  Z.  J.  [N.  /S.],  P.  M.  &  A.,  29) ; 
Summerrell  v.  Clement  (3  Sw.  &  Tr,,  35) ;  Robins  v. 
Dolphin  (1  Sw.  iSb  Tr,,  318);  Nichols  v.  Binns  (id., 
239) ;  Seaton  v.  Sturch  (20  i.  J.  [iV.  ^S'.],  P.  S  M., 
195) ;  Mitchell  v.  Gard  (3  Sw.  &  Tr.,  375).  . 

The  question  of  charging  costs  to  a  defeated  con- 
testant is  one  which  addresses  itself  to  the  sound  dis- 
cretion of  the  court.  It  is  in  the  verv  nature  of 
things  impossible  that  the  exercise  of  this  discretion 
can  be  controlled  by  any  precise  and  definite  rule. 
"No  positive  regulation  could  be  established,"  said 
Ifiide,  J.,  in  the  case  last  cited,  "  that  would  bear  the 
strain  put  upon  it  by  the  justice  or  hardship  of  partic- 
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ular  instances But  if  there  be  sufficient  and 

reasonable  ground,  looking  to  the  knowledge,  or 
means  of  knowledge,  of  the  opposing  party,  to  ques- 
tion either  the  execution  of  the  will  or  the  capacity 
of  the  testator,  or  to  put  forward  a  charge  of  undue 
influence  or  fraud,  the  losing  party  may  properly  be 
relieved  from  the  costs  of  his  successful  opponent." 

This  seems  to  me  to  be  a  sound  and  sensible  doc- 
trine. For,  as  the  learned  Judge  points  out,  it  is  in 
the  interests  of  justice  that  doubtful  wills  should  not 
pass  unchallenged  to  probate  merely  because  a  con- 
test, in  case  it  should  prove  unsuccessful,  would  entail 
upon  the  contestant  a  grievous  burden  of  costs  ;  while, 
on  the  other  hand,  it  is  equally  in  the  interests  of  jas- 
tice  that  persons  should  not  be  tempted  into  unwar- 
rantable will  controversies  by  reflection  that  however 
such  controversies  may  result,  the  attendant  expense 
is  sure  to  be  defrayed,  in  whole  or  in  part,  out  of  the 
funds  of  the  decedent's  estate. 

Now,  under  what  circumstances  does  this  question 
respecting  costs  arise  in  the  case  at  bar  ? 

The  proponent  of  this  will,  who  was  formerly  the 
wife  of  one  Simmons,  obtained  a  divorce  from  him  in 
December,  1881.  In  January,  1882,  she  was  married 
to  this  testator,  who  died  in  1883,  leaving  one  child 
the  fruit  of  such  marriage.  In  October,  1883,  the 
testator's  will  was  admitted  to  probate  in  this  county. 
Within  the  year  then  next  ensuing  the  father  of  the 
testator  commenced  this  proceeding  for  revocation 
of  probate,  charging,  among  other  things,  that  the 
proponent  by  the  exercise  of  fraud  and  undue  in- 
fluence had  procured  the  making  and  execution  of 
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the  will,  and  alleging  also  that  James  Griffiths  Henry, 
Jr.,  was  not  the- son  of  the  testator  and  his  next  of 
kin,  and  that  the  proponent  was  not  the  testator's 
lawful  wife,  but  that  at  the  time  of  her  marriage  to 
the  testator,  and  at  the  time  of  his  death,  she  was 
the  lawful  wife  of  one  Simmons,  and  that  the  decree 
of  the  Supreme  court,  by  the  provisions  whereof  she 
had  been  divorced  from  Simmons,  was  fraudulently 
and  collusively  procured,  and  was  therefore  invalid 
and  of  no  effect.     The  petitioner  insisted  that  he  was 
himself  his  son's  only  next  of  kin,  and  that  he  was 
entitled  as  such  to  dispute  the  validity  and  legality  of 
the  will.     In  November,  1885,  the  Surrogate  directed 
that  the  preliminary  issue   as   to  the  status  of  the 
petitioner,  the  validity  of  the  proponent's  marriage 
to  the  decedent,  and  the  legitimacy  of  their  infant 
son,  should  be  presented  and  determined  before  the 
petitioner  could  be  permitted  to  attack  the  will.    The 
direction  was  adhered  to  in  December,  1885,  when  a 
motion  was  made  in  behalf  of  the  petitioner  that  all 
the  issues  ^^be  heard  and  passed  upon  together,  and 
not  separately.'*     At  the  same  time  the  Surrogate 
denied  an  application  of  the  petitioner  for  an  order 
directing  the  examination  by  commission  of  certain 
witnesses  who  it  is  claimed  could  give  material  testi- 
mony tending  to  show  that  the  proponent  was  not 
the   decedent's   widow.      These  decisions   were   put 
upon  the  ground  that  the  petitioner  could  not,  in  the 
revocation   proceeding,  be  allowed  to   impeach   the 
validity  of  the  decree  by  which  the  proponent  was 
divorced  from  Simmons,  except  by  evidence  showing 
that  the  court  in  which   that  decree   was   entered 
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was  without  jurisdiction  to  pronounce  it.  And  it 
was  held  further  that  the  petitioner  could  not  be 
allowed  to  offer  evidence  tending  to  impeach  the 
marriage  between  the  decedent  and  the  proponent 
upon  the  ground  of  any  force,  duress  or  fraud  em- 
ployed by  the  latter  in  bringing  such  marriage  about. 
The  petitioner  appealed  from  the  order  denying  the 
application  for  the  issuing  of  commissions  and  from 
the  order  denying  the  motion  to  try  the  issues  simul- 
taneously. It  was  claimed  by  his  counsel  that  those 
appeals  operated  as  a  stay  of  proceedings ;  but  the 
Surrogate  held  otherwise,  and  directed  that  the  trial 
of  the  preliminary  issue  should  proceed.  The  peti- 
tioner thereupon  entered  into  a  stipulation  that  in  the 
event  of  the  affirmance  of  the  orders  in  question  or 
the  dismissal  of  the  appeals,  a  decree  denying  his  peti- 
tion should  straightway  be  entered. 

Subsequently,  the  appeals  were  abandoned,  and 
the  petitioner  now  interposes  no  obstacle  to  the  con- 
firmation of  probate.  The  affidavits  submitted  by  his 
counsel,  to  support  his  protest  against  the  proponent's 
claim  that  he  should  be  condemned  in  costs,  satisfy 
me  that  the  petitioner  verily  believed  and  had  reason- 
able ground  for  believing  that  his  contest  of  the 
will  might  be  successful.  He  was  advised  by  eminent 
counsel  that  in  the  revocation  proceeding  he  could 
cause  an  inquiry  to  be  instituted  into  the  validity  of 
the  proponent's  divorce  from  Simmons,  and  her  sub- 
sequent marriage  with  the  testator,  and  that  the 
probable  result  of  that  inquiry  would  be  the  ascer^ 
tainment  that  the  testator  had  never  been  lawfully 
married.     I  have  held  that  the  counsel  who  gave  this 
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in  believing  that  the  Simmons 
:  brought  in  question.  11  I  had 
issible  that  the  petitioner  might 
blishing  his  status  as  contestant, 
succeeded  in  his  opposition  to 
probate.  It  would  be  treating 
him  iu  costs  for  following  the 

0  were,  I  doubt  not,  persuaded 
IS  just,  and  would  be  sustained 

1  charged  with  bad  faith  in  alto- 
itantiate  the  allegation  of  his 
,  even  if  the  marriage  between 
■be   decedent    were    concededly 

Henry,  Jr.,  was  not  their  son. 
making  this  allegation  was  prob- 
Mr.  Keasby's  letter  of  June  13, 
Keasby)  "thought  it  evident" 
th  Mr.  Lowell,  "  that  the  child 
ole  matter  of  iasue  a  part  of  the 
igainst  your"  (the  petitioner's) 

was  verified  on  the  17th  of 
may  well  be  that  the  petitioner 
^'s  suspicion  to  be  well  founded 
red  that  it  could  not  be  sub.stan- 

ht  not  to  have  been  made;  but 
se  does  not  merit  the  penalty 
ted  to  visit  it.  My  conclusion 
s  that  such  costs  and  allowances 
lould  be  paid  out  of  the  funds  of 
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The  following  opinion  was  filed,  in  the  same  mat* 
'  ter,  in  December,  1886 : 

The  Surrogate. — The  unsuccessful  petitioner  for 
the  revocation  of  the  probate  of  this  testator  s  will 
asks,  by  his  present  application,  that  he  be  allowed 
out  of  the  assets  of  the  estate  the  sum  of  $203.42, 
"  as  and  for  his  expenses  for  stenographer's  minutes." 

Subd.  3  of  §  2558  of  the  Code  of  Civil  Procedure 
provides  that,  in  probate  controversies,  "  the  Surro- 
gate may  order  a  copy  of  the  stenographer's  minutes 
to  be  furnished  to  the  contestant's  counsel  and  charge 
the  expense  thereof  to  the  estate,  if  he  shall  be  satis- 
fied that  the  contest  is  made  in  good  faith." 

In  view  of  tliis  provision  and  of  the  opinion  ex- 
pressed in  my  Inemorandum  of  October  4th,  1886,  I 
should  feel  "bound  to  allow  the  petitioner  out  of  the 
assets  of  the  estate  for  any  reasonable  and  proper 
expenses  incurred  by  tim  in  obtaining  a  copy  of  such 
"minutes"  .as  are  referred  to  in  §§  2541,  2542  and 
2543  of  the  Code  ;  and  of  such  only.  Those  sections 
relate  exclusively  to  minutes  of  testimony  taken  in 
the  course  of  the  actual  trial  of  a  proceeding  in  the 
Surrogate's  court. 

Now,  it  is  not  disputed  that  $174.12  of  the  $202.42 
disbursed  by  the  moving  party  herein  was  expended 
by  hira  for  a  stenographer's  report  of  the  examina- 
tion, de  bene  esse,  of  one  Catharine  Moore.  That  dep- 
osition was  not  read  in  evidence  at  the  trial  and  was 
not  "  returned  "  in  the  manner  provided  for  by  §  880 
of  the  Code.  Nor  was  the  way  paved  for  its  introduc- 
tion in  evidence  by  proof  that  the  deponent  had  died, 
or  that  she  was  absent  from  the  State,  or  unable  to 
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attend  the  trial  by  reason  of  her  confinement  in  prison 

or  jail,  or  because  of  insanity,  sickness  or  other  infirm- 
ity. 

For  these  reasons,  it  is  plain  that  to  the  extent  of 
$174.12  the  application  of  the  moving  party  must  be 
denied.     I  have  some  doubt  whether  he  is  not  pre- 
cluded by  the  stipulation  of   February   24th,  1886, 
from  claiming  reimbursement  for  the  sum  of  $28.30 
paid  the  stenographer  for  a  copy  of  the  testimony 
actually  taken  at  the  trial ;  but  I  have  concluded  to 
allow  him  that  amount  out  of  the  assets  of  the  estate. 


^    <»w^    » 


few  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 

GATE. — October,  1886. 

Matter  of  Powell. 


In 


€  matter  of  the  estate  of  Sarah  L.  Powell, 

deceased. 


The 


^*^ll  of  testatrix  named  no  executor,  and  no  residuary  legatee.    The 

^^scribliig  witnesses,  however,  testified  to  declarations,  made  by  testa- 

^^^,  of  a  wish  that  C,  one  of  the  principal  legatees,  and  one  of  two 

^"^a.!  applicants  for  letters  of  administration,  c.  t,  a.,  should  be  entrust- 

CT 1^^  with  the  enforcement  of  the  provisions  of  the  will. — 

»     that,  ceteris  paribus,  the  preference  so  expressed  was  entitled  to 
.     ^^ight  in  making  the  selection,  and  that  C.  should  be  appointed. 

*^^tive  of  a  decedent,  who  is  also  a  resident  of  this  State,  will  be  pre- 
^^tred,  as  an  applicant  for  letters  of  administration,  c.  L  a.,  of  her 
^^tate,  to  a  non-resident  stranger  in  blood. 

^X>PLiCATiON  for  probate  of  decedent's  will,  and  for 
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grant of  letters  of  administration  with  the  same  an- 
nexed. 

William  H.  Sage, /or proponent. 
JoHX  W.  Weed,  for  contestant. 

The  Surrogate. — A  decree  may  be  entered  admit- 
ting to  probate  the  paper  heretofore  propounded  as 
this  decedent's  will. 

I  decline  to  charge  the  contestant  with  costs.  The 
trial  has  not  been  unreasonably  delayed,  and  no  wit- 
nesses have  been  examined  except  the  subscribing  wit- 
nesses to  the  will.  Within  my  recent  decision  in  Mat- 
ter of  Henry  (an<e,  272),  justice  does  not  require  that 
the  contestant  should  be  personally  charged  with  the 
proponent's  costs. 

The  will  appoints  no  executor  or  executrix.  By 
the  provisions  of  §  2643  of  the  Code  of  Civil  Pro- 
cedure, letters  of  administration,  c.  t.  a.,  must  is- 
sue, in  such  a  case:  1st,  To  one  or  more  of  the 
residuary  legatees  qualified  to  act,  and  in  default,  etc., 
2d,  To  one  or  more  of  the  principal  or  specific  lega- 
tees so  qualified. 

There  is  no  residuary  legatee  under  this  decedent's 
will.  The  principal  and  specific  legatees  are  Anna  M. 
Smith,  Mary  C.  Case,  Louise  C.  Wilson,  Sarah  L.  Smith 
and  Isabella  C.  Fish.  Anna  M.  Smith  and  Mary  C. 
Case  are  rival  applicants  for  letters.  Which  of  the 
two  has  the  greater  interest  in  the  estate  is  not  alto- 
gether clear.  If  there  were  any  considerable  dispar- 
ity in  the  extent  and  value  of  their  respective  claims 
as  legatees  of  the  effects  to  be  administered,  that  cir- 
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cumstance  might  be  regarded  as  controlling  (Quintard 
V.  Morgan,  4  Dem,^  168). 

Counsel  for  Mrs.  Case  has  presented  affidavits  made 
by  the  two  subscribing  witnesses,  Hattie  A.  Hatch 
and  Agnes  F.  Smith.  The  former,  who  is  the  man- 
ager of  Hahnemann  Hospital,  in  this  city,  drew  the 
will.  She  declares  that  the  importance  of  inserting  a 
provision  for  the  appointment  of  an  executor  did  not 
occur  to  her,  but  that  the  testatrix  expressly  stated 
that  she  wished  nobody  except  her  niece,  Mrs.  Case, 
to  have  anything  to  do  in  the  management  of  her 
estate.  The  other  subscribing  witness,  Agnes  F.  Smith 
also  bears  testimony  to  the  fact  that  the  decedent  ex- 
pressed a  wish  that  to  Mrs.  Case  should  be  entrusted 
the  enforcement  of  the  provisions  of  this  will. 

I  am  not  aware  that,  in  any  reported  case,  the  selec- 
tion of  an  administrator,  c.  t.  a.,  from  among  several 
persons  having  equal  rights  under  the  statute  has 
been  made  to  depend  upon  the  declared  preference  of 
the  testator.  But  I  think  that,  other  things  being 
equal,  such  preference  may  properly  enough  be  al- 
lowed to  have  some  weight,  just  as  in  the  selection  of 
a  guardian  for  an  infant  the  wishes  of  the  infant's  de- 
ceased parents  are  deemed  worthy  of  consideration  by 
the  courts,  even  though  such  wishes  are  not  expressed 
in  legal  form  (Underbill  v.  Dennis,  9  Paige,  203; 
Cozine  v.  Horn,  1  Bradf.,  409).     There  seem  to  be  jj 

good  grounds  for  believing  that,  if  the  importance  of 
appointing  an  executrix  had  occurred  to  decedent, 
she  would  have  chosen  Mrs.  Case  for  that  office,  and, 
besides,  that  lady  is  a  niece  of  the  decedent  and  re- 
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sides  in  this  city,  while  Mrs.  Smith  resides  in  the  State 
of  New  Jersey,  and  is  not  of  decedent's  blood. 
Letters  may  issue  to  Mrs.  Case. 


<•■•» 
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New  York  County.— Hon.  D.  G.  ROLLINS,  Sur- 
rogate.— October,  1886. 

Matter  of  Hoyt. 
In  the  matter  of  the  estate  of  Jesse  Hoyt,  deceased. 

A  Surrogate's  court  will  not  pass  upon  proposed  findings,  in  a  controversy 
which  has  been  before  it,  except  upon  the  settlement  of  a  case  made 
for  the  purpose  of  an  appeal  from  its  determination. 

Matter  of  Dodge,  24  Week.  Dig.,  3--f  olio  wed. 

Submission  of  findings,  preparatory  to  settlement 
of  decree  confirming  probate  of  decedent's  will. 

Elihu  Root,  for  executors, 

Frank  J.  Dupignac,  for  Mary  L  Hoyt 

The  Surrogate. — A  decree  confirming  the  probate 
of  this  testator  s  will  is  about  to  be  entered  in  accord- 
ance with  my  decision  of  August  28th,  1886.  Cer- 
tain proposed  findings  of  fact  and  conclusions  of  law 
have  been  submitted  to  me  on  the  part  of  the  propo- 
nents, and  certiiin  others  upon  the  part  of  the  contest- 
ant. In  Dickel  v.  Yates  (2  JDem.,  229)  and  in  Tilby 
V.  Tilby  (3  id.^  258),  I  held  that,  until  the  settlement 
of  a  case  for  the  purposes  of  appeal,  the  Surrogate 
could  not  be  required  by  the  parties  to  a  controversy 
involving  an  issue  of  fact,  to  find  and  rule  upon  ques- 
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Fact  or  questions  of  law  submitt 
his  determination.  This  inter 
■isions  of  the  Code  regulating  tl 
ijates'  courts  hae  the  sanction  c 
see  Hartwell  v.  McMaster,  4  Bed 
/  been  approved  by  the  general 
court,  in  the  Third  Departmen 
4  Week.  Dig.,  3). 
1 2546  of  the  Code  of  Civil  Proced 
•n  a  trial  such  as  has  been  had  li 
i  Surrogate  must  file  his  decisior 
ust  state  separately  the  facts  fo 
ms  of  law."  I  have  complied  wit 
,  nntil  requested,  upon  the  sett 
11  make  no  other  findings  of  fact 


ORK  CoTiNTT.— Hon.  D.  G.  ROLLIl 
GATE. — November,  1886. 

Matter  of  Hoonby. 

atter  of  the  estate  of  JoK^i  Hooni 

undertaker,  who  has  f  urniahed  a  funeral  for 
»n,  upon  his  own  applicallor,  proonrp  an  orde: 
ir  admlnlWrator  to  pay  tlie  reasonable  expens 

ON  by  James  Naughton,  underta 
claim. 
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Michael  J.  Mulqueen,  for  petitioner. 
MoRtiis  &  Pearsall,  for  administrator. 

The  Surrogate. — Whether,  under  any  circumstan- 
ces, an  undertaker,  who  has  furnished  a  funeral  for  a 
decedent,  can,  upon  his  own  application,  obtain  an 
order  upon  the  decedent's  executor  or  administrator 
to  pay  the  reasonable  expenses  of  such  funeral,  is  a 
question  that  is  not  altogether  free  from  doubt.  It  is 
a  question,  however,  that  need  not  be  here  determined. 
The  respondent  administrator  has  filed  an  affidavit 
alleging  that  this  decedent's  funeral  was  furnished  by 
the  petitioner  at  his  (the  administrator's)  request,  un- 
der an  express  contract  as  to  price,  and  alleging  fur- 
ther that  the  price  so  fixed  upon  was  far  below  the 
sum  for  which  the  petitioner  now  asks,  and  that  his 
co-administrator  and  himself  have  rejected  the  claim 
as  excessive.  If  the  administrators  shall  file  an  an- 
swer in  conformity  with  the  provisions  of  §  2718  of 
the  Code  of  Civil  Procedure,  this  application  will  be 
denied. 


4    ^' 
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New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— November,   1886. 

Matter  of  Nisbet. 
In  the  matter  of  the  estate  of  James  Nisbet,  deceased. 


The  rule  that,  so  far  as  the  formalities  of  execution  are  concerned,  a  will 
is  sufficiently  proved  by  proof  of  the  due  execution  of  a  codicil  unmis- 
takably referring  thereto— applied. 
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Application  for  probate  of  will  and  codicil. 

JoHJi  TowNSHEND,  Thos.  P.  Daklinqton,  and  William  Stone,  for 
executors. 

The  Surrogate. — Unless  it  is  made  to  appear  that, 

^t  the  time  of  the  execution  of   the   codicil  of  July 

*-oth,   1881,  there  was  in  existence  some  testamentiiry 

Papejr  other  than  the  alleged  will  of  July  20th,  1872, 

^  '^^hich  the  testator  intended  to  refer  by  using  in 

'^^    oodicil  the  expression  "  my  will,"  I  am  clear  that 

^^  I>\iblication  of  that  codicil  operated  as  a  republi- 

.     "^^^n  of  the  will,  and  that,  so  far  as  concerns  the 

,      ^^^  kilties  of  execution  the  will  is  sufficiently  proved 

.^^  J>^oof  establishmor  that  the  codicil  was  executed  in 


^^^ 


Xrdance  with  law  (Goodtitle  v.  Meredith,  2  M.  &  S., 
arnes  v.  Crowe,  1  Ves.,  486,  497 ;  Maddock  v. 
Xilen,  3  Jur.  [N.  S.'\,  965 ;  Allen  v.  Maddock,  11 
Moore,  P.  C.  C,  427 ;  Ingoldby  v.  Ingoldby,  4  No. 
Cos.,  493;  Wikoffs  Appeal,  15  Fenn.  St.,  281; 
Harvy  v.  Chouteau,  14  Mo.,  586  ;  Utterton  v.  Robins, 
1  Ad.  &  El.,  423 ;  Gordon  v.  Lord  Reay,  5  Sim., 
274;  Payne  v.  Payne,  18  Cal,  291 ;  Van  Cortland  v. 
Kip,  1  Hill,  590  ;  Kip  v.  Van  Cortland,  7  Hill,  346  ; 
^an  Alstyne  v.  Van  Alstyne,  28  N.  Y.  375 ;  Brown 
^-  Clark,' 77  N.  Y.,  369). 
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New  York  County. — Hon.  D.  G.  ROLLINS,  Surro- 
gate.— November,  1886. 

Matter  of  Moderno. 

In  the  matter  of  the  estate  of  Antonio  J.  Moderno,  de- 
ceased. 

Under  L.  1860,  ch.  360,  declaring  that  no  pefson  leaving  a  husband,  wife, 
child  or  parent  shall  devise  or  bequeath  to  any  benevolent,  etc.,  soci- 
ety more  than  one  half  of  his  estate,  after  the  payment  of  debt^,  the 
value  of  the  whole  estate  owned  by  a  testator  at  the  time  of  his  death 
is  to  be  reckoned,  including  property  of  which  the  will  expressly  states 
that  it  omits  to  dispose. 

As  to  whether  a  Surrogate's  court  has  authority  to  direct  an  executor  to 
expend  funds  of  his  decedent's  estate,  to  discover  facts,  the  disclosure 
whereof  is  necessary  to  enable  the  court  to  construe  the  will  as  pre- 
scribed in  Code  Civ.  Pro.,  §  2624 — quaere. 

Construction  of  will  upon  application  for  probate. 

D.  J.  "Sewlxnd,  for  proponent. 
Dunning  &  Fowler, /or  legatee.] 

The  Surrogate. — The  Surrogate  is  asked  to  deter- 
mine, in  accordance  with  §  2624  of  the  Code  of  Civil 
Procedure,  the  validity  and  effect  of  certain  disposi- 
tions contained  in  this  testator's  will. 

The  sole  dispositive  provision  of  that  instrument  is 
as  follows :  "  All  my  estate  of  every  name  and  kind 
and  wheresoever  situate,  with  the  exception  of  my 
real  estate  in  the  Island  of  Madeira,  (of  which  I  have 
made  testamentary  disposition  in  accordance  with  the 
laws   prevailing    there)  I  give,  devise  and  bequeath 
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unto  my  executor  in  trust  ...  to  invest  and  keep 
the  same  invested  and  to  collect  the  interest  and 
income  thereof  and  to  apply  the  said  interest  and 
income  to  the  use  and  benefit  of  my  wife  for  and 
during  her  natural  life,  .  .  .  and  at  the  death  of 
my  said  wife  I  give  and  bequeath  the  said  principal 
sura  to  my  executor  in  trust  to  divide  the  same  in 
equal  portions  among  the  following  named  institu- 
tions." Then  follow  the  names  of  four  charitable  and 
benevolent  societies  in  the  city  of  New  York. 

Chapter  360  of  the  Laws  of  1860,  entitled  "An  act 
relating  to  wills"  (3  Banks,  7th  ed.,  2288),  declares 
that  ^^  no  person  having  a  husband,  wife,  child  or 
parent  shall  by  his  or  her  last  will  and  testament 
devise  or  bequeath  to  any  benevolent  or  charitable 
.  .  .  society  .  .  .  more  than  one  half  part  of  his  or 
her  estate  after  the  payment  of  his  or  her  debtSy  and 
such  devise  or  bequest  shall  be  valid  to  the  extent 
of  one  half  and  no  more."  It  is  claimed,  in  behalf  of 
this  testator's  widow  that  for  the  purposes  of  this  sec- 
tion his  "  estate "  should  be  treated  as  coextensive 
with  the  property  of  which  this  will  undertakes  to 
make  disposition,  and  that  the  real  estate  in  Madeira 
should  be  thrown  out  of  consideration. 

This  contention  seems  to  me  unsound.  Before  the 
court  can  determine  whether  the  bequest  to  the 
societies  in  question  is  to  any  extent  invalid,  the  value 
of  the  whole  estate  owned  bv  the  testator  at  his  death 
must  be  ascertained,  and  the  nature  of  the  testamen- 
tary disposition  of  the  real  property  in  Madeira.  The 
court  must  also  be  advised  as  to  the  value  of  the  trust 

provision  for  the  widow's  benefit. 
Vol,  v.— 19 
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I  can  give  no  direction  respecting  the  costs  of 
making  the  suggested  presentation  of  facts.  I  doubt 
my  authority  to  direct  the  executor  to  expend  moneys 
in  this  regard ;  and,  even  if  the  authority  were  beyond 
dispute,  it  would  not  be  proper  under  the  circum- 
stances disclosed  by  the  papers  before  me  to  require 
the  representative  of  the  estate,  at  the  petitioner's 
instance,  to  incur  expenses  which  events  may  possibly 
prove  to  be  justly  chargeable  to  the  petitioner  her- 
self. 
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New  York  County. — Hon.  D.  G.  ROLLINS,  Surro- 
gate.— November,  1886. 

Matter  of  Conway. 

In  the  matter  of  the   estate  of  Ellen    Conway, 

deceased. 

Money  paid  into  the  treasury  of  the  city  of  New  York  by  the  public  admin- 
istrator, as  administrator  of  a  decedent's  estate,  under  L.  1882,  ch.  410, 
§  239,  may  be  obtained  by  any  person  entitled  thereto,  whether  in  his 
own  right,  or  as  an  assignee,  by  means  of  a  special  proceeding  in  the 
Surrogate's  court  instituted  by  a  petition  presented  under  CJode  Civ. 
Pro.,  §2717. 

Appfjcation  for  citation  to  public  administrator  and 
chamberlain  of  New  York,  to  show  cause  why  certain 
moneys  should  not  be  paid  over  to  petitioner. 

Andrew  F.  McNickle,  for  petitioner. 

The  Surrogate. — I  have  no  doubt  that  the  Surro- 
gate has  jurisdiction  of  this  proceeding.  Whenever, 
in  pursuance  of  §  239  of  Chapter  410  of  the  laws  of 
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^882  (the  consolidation  act)  the  public  administrator 
b^Sy  after  accounting  for  his  administration  of  a  dece- 
dent's estate,  paid  into  the  city  treasury  the  balance 
^*  nioneys  in  his  hands  belonging  to  such  estate,  and 
^'^nsf  erred  and  delivered  to  the  corporation  of  the 
^^^y  a.11  stocks  belonging  thereto,  "  any  persons  entitled 
^  ^eoeive  such  moneys  or  stock,  as  creditors,  legatees 
^  ^^latives  of  the  deceased  "  are  given  by  §  244  "  the 
^rn^    remedies  against  the  said  corporation  for  the 
^^^  e  as  they  would  have  against  any  executor." 
^tiis  petitioner  declares  that  she  and  her  sister  are  the 
^^"    next  of  kin  of  the  decedent,  and  that  there  is 
^^   in  the  treasury  of  the  city  belonging  to  this  estate 
^^^nsiderable  sum  of  money  there  deposited  by  the 
JL    *^\ic  administrator.     She  asks  for  an  order  directing 
^^^   payment  of  such  sum  to  herself — one  half  thereof 
\w  Tier  own  right  as  one  of  the  next  of  kin,  and  the 
other  half  in  her  capacity  as  assignee  of  the  interest 
of  her  sister.     If  these  moneys  were  in  the  hands  of 
an  executor,  and  a  legatee  or  creditor  were  seeking  to 
obtain  them,  one  of  the  remedies  to  which  he  could 
properly  resort  would  be  the  institution  of  a  proceed- 
ing in  this  court  under  §  2717  of  the  Code.     Let  the 
Comptroller  and  Margaret  Keleher  be  made  parties 
hereto.     Then,  if  the  petitioner's  allegations  are  not 
denied,  her  application  will  be  granted. 
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New  York  County. — Hon.  D.  G.  ROLLINS,  Surro- 
gate.— November,  1886. 

Matter  of  Williams. 

In  the  matter  of  the  estate  of  David  W.  Williams, 

deceased. 


A  domiciliary  administrator  of  the  estate  of  a  decedent  who  died  a  resident 
of  another  state,  leaving  personal  property  in  New  York,  haying  ap- 
plied here  for  ancillary  letters, — 

Beld,  that,  in  view  of  applications  then  pending,  in  behalf  of  relatives  of 
decedent,  for  original  letters,  the  petition  of  the  foreign  repreaentaliye 
might  be  denied,  in  the  discretion  of  the  court. 

An  application  by  a  relative  of  a  decedent,  who  resides  within  this  State, 
for  letters  of  administration  upon  the  estate,  must  be  denied  if  opposed 
by  a  relative,  residing  without  the  State  but  within  the  United  States, 
who  has  a  prior  right  under  2  R.  S.,  74,  §  27,  and  is  otherwise  compe- 
tent to  act. 


Applications  for  letters  of  administration  of  dece- 
dent's estate. 


BuTLEB,  Stillman  &  HuBBARD,  foT  Lucjf  E,  WHUams. 
Thomas  Jackson,  for  F.  L,  Williams. 

•  The  Surrogate. — This  decedent  died  in  June  last, 
at  Clarksville,  in  the  State  of  Tennessee,  leaving  him 
surviving  no  widow,  child  or  father.  There  are  assets 
of  his  estate  in  this  county,  and  applications  for  au- 
thority to  administer  upon  these  assets  have  been 
made  in  behalf  of  three  persons,  the  decedent's  mother, 
Lucy  E.  Williams,  his  half  brother.  Fielding  L.  Wil- 
liams (now  temporary  administrator),  and  one  Polk  G. 
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*?Osoii  of  Tennessee,  who  in  July  last  was  appointed 

^^oipal  administrator  in  that  State,  and  who  here 

j^^  to  obtain  letters  ancillary. 

^^     ^c^  not  agree  with  the  counsel  of  Mr.  Johnson  that 

^/^l^^rrogate  is  bound  by  the  requirements  of  §  2697 

Qf  4^^^  Code  of  Civil  Procedure  to  grant  the  application 

^\^^^   client.     That  section  simply  indicates  the  per- 


^^ 


*\  ^  persons  to  whom  ancillary  letters  nmst  be  issued, 
^  v^ey  are  issued  at  all.  But  upon  reference  to  sec- 
tion 2696  it  clearly  appears  that  the  Surrogate  may 
decline  to  grant  letters  ancillary  in  case  of  the  pen- 
dency of  an  application  made  by  a  relative  of  the  de- 
cedent for  letters  of  administration.  Two  such  appli- 
cations are  now  pending.  The  petition  of  Polk  G. 
Johnson  is  denied. 

Lucy  E.  Williams,  the  mother  of  this  decedent,  has 
a  claim  to  principal  letters  of  administration  superior 
to  that  of  any  other  person.  Section  27,  tit.  2,  ch.  6, 
part  2,  R.  S.  (3  Banks,  7th  ed.,  2290),  declares  that 
administration  in  case  of  intestacy  shall  be  granted  to 
the  relatives  of  the  decedent  who  would  be  entitled  to 
succeed  to  his  personal  estate,  if  they  or  any  of  them 
will  accept  the  same,  in  the  following  order :  1st,  to 
his  widow  ;  2d,  to  his  children ;  3d,  to  his  father ;  4th, 
to  the  mother;  5th,  to  the  brothers.  It  has  been 
repeatedly  held  that  the  withholding  of  letters  of  ad- 
ministration from  one  who,  if  not  for  some  cause  in- 
capacitated, would  be  entitled  in  priority  under  the 
statute,  is  never  justifiable  except  in  cases  where  his 
disqualification  is  declared  by  the  statute  itself  (O'Brien 
v.  Neubert,  3  Dem.,  156;  Coope  v.  Lowerre,  1  Barh. 
Ch.y  45 ;  Emerson  v.  Bowers,  14  N.  Y.y  449). 
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It  is  claimed  by  counsel  for  Fielding  L.  Williams 
that  this  claim  of  priority  cannot  be  successfully  main- 
tained in  behalf  of  a  non-resident.  He  relies  upon  § 
2662  of  the  Code  of  Civil  Procedure,  which  gives  the 
Surrogate  discretionary  authority  to  appoint  an  ad- 
ministrator upon  the  application  of  a  relative  of  the 
decedent,  even  without  citation  to  nearer  relatives 
who  reside  without  the  State. 

It  is  doubtless  true  that,  if  in  the  case  at  bar  the 
Surrogate  had  heretofore  granted  letters  to  Fielding 
L.  Williams,  without  notice  to  Lucy  E.  Williams,  and 
without  opposition  on  her  part,  she  could  not  now 
procure  the  revocation  of  such  letters  upon  the 
ground  of  her  superior  title  (Matter  of  Brewster,  antCj 
259).  But  that  is  not  the  present  situation.  The 
mother  and  brother  of  the  decedent  are  simultane- 
ously before  the  court  as  rival  applicants-  The 
former  asserts  her  prior  right  to  letters.  As  I  cannot 
find  upon  the  papers  before  me  that  she  is  incompe- 
tent, her  petition  must  be  granted.  Letters  may 
issue  accordingly;  and  pursuant  to  request  and 
written  consent  Polk  G.  Johnson  may  be  joined  with 
her  in  the  administration. 
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^>^  YoEK  County.— Hon.  D.  G.  ROLLINS,  S dero- 
gate.— November,  1886. 

Matter  of  McMulkin. 

^^  matter  of  the  estate  of  Mary  McMulkin, 

deceased. 


"Under  Code  Civ.  Pro.,  §  2611,  a  testamentary  paper  shown  to  have  been 
executed  in  conformity  with  the  laws  of  this  State  is,  so  far  as  regards 
tiie  formalities  of  execution,  entitled  to  be  admitted  to  probate  in  a 
Surrogate's  court  tliereof,  wheresoever  and  by  whomsoever  executed, 
wliatever  the  nature  of  the  property  whose  disposition  it  seeks  to 
effect,  and  wherever  such  property  may  be  situated. 

Hence,  where,  a  petition  liaving  been  presented  praying  for  probate  of 
a  will,  it  appeared  that  decedent  died  at  Glasgow,  Scotland,  being  a 
resident  of  that  city ;  and  was  conceded  that  the  paper  was  executed  in 
Scotland  while  its  maker  resided  there,  that  the  execution  was  fatally 
defective  under  the  laws  of  that  country,  and  that  there  were  assets  in 
the  county  of  New  York, — 

Held^  that  the  Surrogate's  court  of  that  county  had  jurisdiction  to  decree 
probate  thereof. 

Code  Civ.  Pro.,  §  2611,  as  thus  interpreted,  is  entirely  consistent  with  id., 
§2694; — the  object  of  the  latter  section  being  to  designate  the  laws 
governing  the  validity  and  effect  of  testamentary  dispositions. 


Application  for  probate  of  wilL 

L.  H.  Arnold,  J k.,  for  proponent, 

Heitry  Hoyt,  for  contestant. 

Merrill  <&  Rogers,  for  Isabella  Funston. 

Toe  Surrogate. — A  paper  purporting  to  be  the 
will  of  Mary  McMulkin,  deceased,  has  been  pro- 
pounded in  this  court  for  probate.  The  petition 
praying  for  such  probate  alleges  that  the  decedent 
died  in  Glasgow,  Scotland,  on  November  19th,  1885, 
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and  that  she  was  at  the  time  a  resident  of  that  city. 
The  petition  does  not  allege  that  she  left  any  assets 
in  this  county,  or  that  there  are  in  this  county  any 
assets  belonging  to  her  estate  that  have  been  brought 
hither  since  her  death.  It  is  plain,  therefore,  that  as 
the  proceeding  now  stands  the  Surrogate  has  no 
jurisdiction  to  entertain  it.  It  seems  to  be  admitted, 
however,  that  there  are  in  fact  assets  of  the  estate  in 
the  county  of  New  York,  and  it  is  also  admitted  that 
the  paper  in  dispute  was  executed  in  Scotland ;  that 
the  decedent  was  there  resident  at  the  time  of  its 
execution  and  that  its  execution  is  fatally  defective 
under  the  laws  of  that  country.  I  am  asked  by  all 
parties  interested  to  deternjine  whether,  upon  this 
state  of  facts,  it  must  necessarily  be  denied  probate, 
even  though  it  was  executed  in  manner  and  form  as 
prescribed  by  our  Statute  of  Wills.  Section  2611  of 
the  Code  of  Civil  Procedure  provides  that  "  a  will  of 
real  or  personal  property  executed  as  prescribed  by 
the  laws  of  the  St^ite,  or  a  will  of  personal  property 
executed  without  the  State  and  within  the  United 
States,  the  Dominion  of  Canada  or  the  Kingdom  of 
Great  Britain  and  Ireland,  as  prescribed  by  the  laws 
of  the  State  or  country  where  it  is  or  was  executed ; 
or  a  will  of  personal  property  executed  by  a  person 
not  a  resident  of  the  State,  according  to  the  laws  of 
the  testator's  residence,  may  be  proved  as  prescribed 
in  this  article/* 

It  is  argued  with  much  ingenuity  that  the  first 
clause  of  the  section  above  quoted  was  not  intended 
to  cover  wills  of  non-residents  without  this  State,  and 
that  in  passing  upon  the  sufl&ciency  of  the  execution 
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^^  a  Avill  of  personalty  made  without  this  State  by  a 

^on-resident,  regard  should  be  had  solely  to  the  law 

^^    liis  domicil,  except  that  such  a  will,  wherever  the 

"^^^cSent's  domicil,  should  be  deemed  properly  execu- 

^   ii  executed  in  a  sister  State,  or  in  the  Dominion 

^       Oanada  or  in  the  Kingdom  of  Great  Britain  and 

4^   *«Xnd,  according  to  the  law  of  the  place  of  such 

.     ^^^ution. 

V  should  be  greatly  disposed  to  put  this  interpreta- 
tion upon  the  statute  if  its  language  would  permit. 
But  it  seems  to  me  to  assert  very  squarely  that  if  a 
testamentary  paper  is  shown  to  have  been  executed 
iu  conformity  with  the  laws  of  this  State,  it  is,  so  far 
as  regards  the  formalities  of  execution,  entitled  to  pro- 
bate wheresoever  and  by  whomsoever  executed,  what- 
ever the  nature  of  the  property  whose  disposition  it 
seeks  to  effect,  and  wherever  such  property  may  be 
situated.     One  of  the  sections  added  by  ch.  320  of  the 
Laws  of  1830  to  the  first  title  of  ch.  6,  part  2  of  the 
Revised  Statutes  (which  section  appears  as  §  69,  at 
page  71  of  3  Banks'  Statutes,  6th  edition)  provided  as 
follows:  "No  will  of  personal  estate  made  out  of  this 
State  by  a  person  not  being  a  citizen  of  this  State 
shall  be  admitted  to  probate  under  either  of  the  pre- 
ceding provisions  .  .  .  unless  such   will   shall   have 
been  executed  according  to  the  laws  of  the  State  or 
country  in  which  the  same  was  made."     This  provis- 
ion was  never  repealed  in  terms  until  the  passage  of 
the  General  Repealing  act  (L.  1880,  ch.  245),  which 
ushered  in  the  Code;  but  it  was  provided  by  ch.  118 
of  the  Laws  of  1876  that  "  every  will  and  other  testa- 
mentary instrument  mnde  out  of  the  State  of  New 
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York,  and  within  the  United  States  of  America,  the 
Dominion  of  Canada,  or  the  Kingdom  of  Great  Britain 
and  Ireland,  whatever  may  be  the  domicil  of  the  per- 
son making  the  same,  at  the  time  of  making  the  same, 
or  at  the  time  of  his  or  her  death,  shall,  as  regards 
personal  estate,  be  held  to  be  well  executed  for  the 
purpose  of  being  admitted  to  probate  in  the  State  of 
New  York,  if  the  same  be  made  according  to  the 
forms  required  either  by  the  law  of  the  place  where 
the  same  was  made  or  by  the  law  of  the  place  where 
such  person  was  domiciled  when  the  will  was  made, 
or  hy  the  laws  of  the  State  of  New  York. 

I  can  discover  no  indication  that  the  provisions  of 
the  statute  just  quoted  were  intended  by  the  codlfiers 
or  the  legislature  to  be  altered,  so  far  as  they  relate 
to  the  matter  here  imder  discussion,  by  the  substi- 
tuted provisions  of  the  Code. 

There  is  no  inconsistency  between  §  26 1 1,  as  thus 
interpreted,  and  §  2694,  which  declares  that  "  the 
validity  and  effect  of  a  testamentary  disposition  of 
personal  property  situated  within  the  State  are  regu- 
lated b}^  the  laws  of  the  State  or  country  of  which  the 
decedent  was  a  resident  at  the  time  of  his  death.  A 
will  may  be  entitled  to  probate  although  all  its  dispo- 
sitions of  property  may  be  discovered  to  be  invalid. 
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^fiv  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— November,  1886. 

Matter  of  Lippincott. 

^"^  the  matter  of  the  estate  of  Hannah  A.  Lippin- 
cott, deceased. 

Motion  costs,  awarded  against  an  execator  or  administrator,  cannot  be 
collected  by  proceedings  to  punish  as  for  contempt  of  court.  Tlie 
remedy  is  by  execution,  as  prescribed  by  Code  Civ.  Pro.,  §§  779,  2556. 

Application  to  punish  administrator  and  his  coun- 
sel for  contempt. 

Geo.  W.  Van  Slyck, /or  petitioner. 

Oliver  W.  West,  in  person,  and  for  admlniatrator. 

The  Surrogate. — ^A  decree  judicially  settling  the 
account  of  John  D.  Fish,  as  administrator,  c.  t.  a.,  of 
this  decedent's  estate,  and  adjudging  that  he  had  in  his 
hands  as  such  administrator  the  sum  of  $1,223.98  was 
entered  on  the  14th  day  of  August,  1885.  This  de- 
cree directed  the  retention  by  the  accounting  party 
of  $507.61  as  commissions,  and  allowed  him,  as  costs 
and  counsel  fees  on  his  accounting,  the  sum  of  $295. 
It  directed  the  distribution  of  the  balance  among  cer- 
tain specified  legatees.  Upon  the  motion  of  S.  T. 
Lippincott,  who  claimed  to  be  interested  in  the  estate, 
this  decree  was  set  aside  by  an  order  entered  on  Sep- 
tember 18th,  1885,  by  which  order  $10  costs  were 
allowed  in  favor  of  the  moving  party,  against  the  ad- 
ministrator. On  October  8th,  1885,  an  order  was 
entered  whereby  a  referee  was  appointed  to  pass  upon 
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the  account.  The  administrator  subsequently  moved 
to  strike  out  the  objections  of  S.  T.  Lippincott.  His 
motion  was  denied  on  March  18th,  1886,  with  $10  costs. 

On  the  same  day,  the  order  of  reference  was  so 
amended  as  to  provide  that  if,  in  the  opinion  of  the 
referee,  it  should  be  practicable  so  to  do,  he  should 
in  the  first  instance  ascertain  whether  the  objector, 
Lippincott,  had  any  interest  in  the  estate.  On  June 
3d,  1886,  leave  was  granted  to  issue  execution  for 
the  costs  above  referred  to,  and  the  order  granting 
such  leave  allowed  the  applicant  $10,  costs  in  addi- 
tion. Thereupon  an  execution  issued,  which  was  sub- 
sequently returned  unsatisfied.  An  application  is  now 
made  in  behalf  of  S.  T.  Lippincott  to  punish  the  ad- 
ministrator and  his  counsel  for  contempt  in  wrong- 
fully paying  out  the  funds  of  the  estate,  "  under  the 
provisions  of  a  decree  which  had  been  obtained  by  a 
fraud  upon  the  court  and  has  subsequently  been  set 
aside,"  and  for  the  interposition  of  "  his  own  wrong 
as  an  excuse  for  not  paying  the  costs,"  etc. 

In  opposition  to  this  application,  the  administrator 
has  filed  an  affidavit  denying  any  misconduct  in  pro- 
curing the  entry  of  the  decree,  and  alleging  that  while 
it  was  in  full  force  and  effect  he  distributed  the  bal- 
ance in  his  hands  pursuant  to  its  directions.  No  ap- 
plication has  been  made  for  the  restoration  of  any  of 
the  moneys  so  paid  out,^  and  no  steps  have  been  taken 
to  contest  the  account  before  the  referee,  though  more 
than  a  year  has  elapsed  since  the  reference  was  or- 
dered. The  conduct  of  the  administrator  and  his 
counsel  in  connection  with  the  entry  of  the  decree 
seems  to  be  again  pressed  upon  my  attention  merely 
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as  a  make-weight  to  the  application  to  punish  the  ad- 
ministrator for  contempt  in  neglecting  to  pay  the  $30 
costs.  The  manner  of  collecting  motion  costs  in  this 
court  is  declared  by  §  2556  of  the  Code  of  Civil  Pro- 
cedure to  be  the  same  as  collecting  costs  upon  an 
order  in  a  Supreme  court  action.  The  reference  is  to 
§  779,  which  provides  that  the  collection  of  costs  upon 
an  order  may  be  enforced  by  execution. 

This  proceeding  must  be  dismissed,  without  costs  to 
either  party. 


New  York  County. — Hon.  D.  G.  ROLLINS,  Surro- 

GATK. — November,  1886. 

Matter  of  Blanck. 

In  the  matter  of  the  estate  of  Aaron  P.  Blanck^  de- 
ceased. 

Testator,  by  his  will,  gave  '*  the  rents,  interest  and  entire  income,"  of  his 
estate  to  his  wife  during  widowhood  ;  expressed  a  desire  that  she  and 
their  son  should  have  a  home  together  ;  and  authorized  and  directed 
the  executors,  in  case  the  entire  income  proved  insufficient  to  the  com- 
fortable support  and  maintenance  of  his  wife,  or  of  herself  and  son 
if  residing  together,  to  pay  and  advance  out  of  the  principal  of  bis 
estate  such  sums  as  were  requisite  for  the  purpose  mentioned.— 

Heldf  that  the  ordinary  rule  which  requires  a  trustee  to  exert  himself 
equally  for  the  protection  of  life  tenant  and  remainderman,  and  to  see 
that,  at  the  death  of  the  former,  the  latter  should  come  into  x)os8ession 
of  all  the  property  from  which  the  former  had  derived  income  was  in- 
applicable ;  and,  the  son  having  died,  that  the  entire  estate  must  be 
exliausted,  if  necessary  for  the  comfortable  support  and  maintenance 
of  the  widow. 

Petition  by  decedent's  widow  for  the  payment  of 
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money  alleged  to  be  due  and  payable  to  her  under 
decedent's  will. 

GwiLLiM  &  Meykbs,  for  petitioner, 
Manley  a.  Raymond, /or  administratrix. 

The  Surrogate. — It  was  clearly  the  intention  of 
this  testator  to  provide,  at  all  events  and  under  all 
circumstances,  for  the  comfortable  support  of  his  wife 
so  long  as  she  should  remain  his  widow.  He  gives 
her  by  the  first  clause  of  his  will  "  the  rents,  interest 
and  entire  income "  of  all  his  estate,  real  and  per- 
sonal, after  payment  of  his  just  debts  and  funeral  ex- 
penses, to  have,  use  and  enjoy  the  same  as  long  as 
she  shall  remain  his  widow.  And  he  adds :  "  It  is 
my  desire  that  if  during  the  life  of  my  wife  she  and 
my  son "  (referring  to  his  son  Aaron,  who  has  since 
deceased)  "  shall  have  their  home  together,  and  if  the 
entire  income  of  my  estate  shall  prove  insufficient  to 
the  comfortable  support  and  maintenance  of  my  said 
wife  (or  of  both,  if  my  wife  and  son  continue  to  reside 
together),  then  I  authorize  and  direct  my  said  execu- 
tors, from  time  to  time,  to  pay  and  advance  to  my 
said  wife,  out  of  the  principal  of  my  estate,  such  sum 
or  sums  of  money  as  may  be  requisite  or  proper  to 
provide  for  her  or  them  such  comfortable  support  and 
maintenance.  The  above  provision  for  my  wife  shall 
be  in  lieu  and  in  bar  of  dower  and  all  other  claims  of 
hers  upon  my  estate." 

It  is  a  familiar  rule  of  law,  that,  as  between  life  ten- 
ant and  remainderman  under  a  will,  the  burden  of 
taxes  and  repairs  must  ordinarily  be   borne  by  the 


r 


NEW  YORK  COUNTY,  NOVEMBER,  1886.    803 

HATTER  OF  BLAKCK. 

--■■        -  ■  M  _      ■        I         ■  I  I .  1^ 

former.  Counsel  for  the  respondent  in  this  proceed- 
ing insists  that  the  petitioner  is  entitled  under  her 
husband's  will,  not  to  the  gross  income  of  his  estate, 
but  to  the  surplus  of  such  gross  income  above  the  cus- 
tomary charges.  Whether  this  interpretation  of  the 
will  is  sound  or  unsound  is  not  material  to  the  present 
inquiry,  unless  the  gross  income  is  discovered  to  be 
more  than  suflScient  for  the  widow's  comfortable  sup- 
port and  maintenance ;  for  if  the  net  income  is  inad- 
eqaate,  the  widow  has  an  absolute  right  under  the 
will  to  insist  upon  the  depletion  of  the  corpus  of  the 
estate  to  supply  the  deficiency.  There  is  no  room  for 
doubt  that  the  testator  intended  that  his  widow  should 
continue  after  his  death  to  be  provided  with  a  home 
as  comfortable  and  as  much  to  her  liking  and  as  suit- 
able to  her  wants  as  the  one  which  she  enjoyed  in  his 
lifetime.  He  pledged  his  entire  estate,  income  and 
principal,  to  the  accomplishment  of  that  object.  A 
part  of  that  estate  at  the  time  of  his  death  consisted 
of  leasehold  property  whose  value,  as  he  must  have 
known,  would  in  the  course  of  years  be  extinguished. 
It  is  fair  to  suppose  that  this  knowledge  of  the  pos- 
sible diminution  of  income  in  the  life  of  the  widow  was 
one  of  the  chief  reasons  why  he  instructed  his  execu- 
tors to  resort,  in  a  certain  contingency,  to  the  corpus 
of  the  estate  for  the  widow's  benefit. 

In  providing  for  his  son  and  for  the  children  of  his 
son  in  the  event  of  their  father's  death,  he  does  not, 
as  the  respondent's  counsel  claim,  devise  and  bequeath 
the  remainder  after  a  mere  life  estate ;  he  devises  and 
bequeaths  only  such  part  of  his  possessions  as  may  be 
left  at  the  widow's  death,  after  every  penny  needed 
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for  her  comfortable  support  and  maintenance  has  been 
devoted  to  that  purpose.  The  claims  of  the  respond- 
ent's children  are  clearly  subordinate  to  those  of  the 
petitioner ;  and  the  ordinary  rule  of  law  which  re- 
quires a  trustee  to  exert  himself  equally  to  protect 
the  tenant  for  life  and  the  remaindermen,  and  to  see 
to  it  that  at  the  death  of  the  former  the  latter  shall 
come  into  possession  of  all  the  property  from  which 
the  former  had  derived  income,  is  not  applicable  to 
the  case  in  hand.  If  the  comfortable  support  and 
maintenance  of  this  petitioner  cannot  be  secured  with- 
out devoting  the  entire  estate  to  her  uses,  the  entire 
estate  must  be  exhausted  in  her  behalf. 

John  W.  Blanck,  a  nephew  of  the  testator,  formerly 
filed  his  account  as  such  in  1885.  That  account 
shows  that  from  the  death  of  her  husband  until  June, 
1878,  Mrs.  Blanck  received  from  the  estate  $6,448, 
or  at  the  rate  of  nearly  $1,300  per  year.  From 
June,  1878,  to  June,  1885,  she  received  $3,332.50,  or 
at  the  rate  of  about  $475  per  year.  She  should  not 
be  stinted  to  this  amount  nor  be  compelled  to  regu- 
late her  mode  of  life  according  to  the  standard  which 
the  administratrix  seeks  to  apply. 

I  strongly  intimated,  in  my  memorandum  of  July 
2d,  that  I  might  have  refused  to  grant  this  respon- 
dent letters,  if  I  had  felt  at  libert}^  to  do  so  under  the 
law.  There  seemed  to  me  reason  to  apprehend  that 
the  petitioner  would  not  receive  at  her  hands  the  con- 
sideration to  which  she  is  entitled  under  the  will. 
The  evidence  now  before  me  shows  that  my  appre- 
hensions were  not  without  substantial  foundation. 
The  course  which  the  administratrix  has  pursued  has 
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'^^ade  it  necessary  for  the  petitioner  to  procure  the 
''srvices  of  counsel  to  protect  and  secure  rights  which 
^'^e  respondent  seems  disposed  to  deny  her. 

A  decree  may  be  entered  directing  the  payment 
^  the  petitioner  of  $325.  Such  portion  of  that  sum 
^uld  be  paid  out  of  income  as  the  amount  of  income 
^^y^  on  hand  will  justify;  the  remainder  should  be 
paid  out  of  the  principal.  The  decree  must  fix  these 
suras  definitely,  and  if  counsel  disagree  in  the  pre- 
mises their  differences  will  be  adjusted  by  the  court. 
Counsel  for  the  petitioner  has  suggested  that  she  will 
be  content  for  the  future  if  she  shall  be  permitted  to 
continue  in  the  occupancy  of  the  premises  now  de- 
voted to  her  use  and  shall  receive  the  sum  of  $50  per 
month.  It  is  not  necessary,  and  perhaps  not  proper, 
to  give  any  direction  at  present  in  this  regard.  But 
it  is  hoped  that  some  agreement  may  be  arrived  at 
which  will  be  satisfactory  to  all  parties  in  interest 
and  prevent  useless  and  expensive  litigation. 


<•■»» 


New  York  County.— Hon.  D.  G.  ROLLINS,  Subro- 
gate.— November,  1886. 

Matter  of  Fithian. 

In  the  matter  of  the  estate  of  Freeman  J.  Fithian, 

deceased. 


Under  Code  Civ.  Pro.,  §  2606,  as  amended  in  1884,  the  personal  repre- 
sentative of  a  deceased  executor  or  administrator,  though  compellable, 

Vol.  v.— 20 
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at  the  instance  of  any  person  interested  \ti  the  estate  of  the  first  dece> 
dent,  to  account  for  the  entire  administration  of  the  latter's  executor 
or  aiiniinistrator,  cannot  be  required  to  deliver  over  trust  property  of 
the  first  decedent's  estate,  except  to  the  court  or  to  a  newly  appointed 
representative. 

Petition  by  decedent's  widow,  who  was  a  benefi- 
ciary under  Iiis  will,  for  a  judicial  settlement  of  the 
account  of  the  deceased  executor. 

CouNELL,  Secor  &  Page, /oriJcttttoncT. 
G.  W.  Cotterill,  for  Mary  J.  Clark, 

The  Surrogate. — The  will  of  this  decedent,  who 
died  on  August  4th,  1884,  named  Lemuel  B.  Clark  as 
its  executor.  Mr.  Clark  was  granted  letters  testa- 
mentary on  October  15th,  1884.  He  died  on  June 
9th,  1886,  having  rendered  no  account  of  his  .admin- 
istration. He  left  a  will  of  which  his  widow,  Mary  J. 
Clark,  is  executrix.  She  qualified  as  such  on  July 
7th,  1886.  On  the  succeeding  day  a  proceeding  was 
instituted  in  this  court  by  Mrs.  Harriet  J.  Fithian, 
widow  of  the  testator  and  beneficiarv  under  his  will, 
for  an  order  requiring  Mrs.  Clark,  as  executrix  of  her 
late  husband's  estate,  to  render  and  settle  his  account 
as  Mr.  Fithian's  executor. 

On  October  14th,  1886,  the  respondent  filed  an 
account,  the  scope  and  character  whereof  are  indi- 
cated by  its  opening  sentence,  which  is  as  follows : 
"  I,  Mary  J.  Clark,  executrix  of  Lemuel  B.  Clark, 
deceased,  who  was  himself  executor  of  Freeman  J. 
Fithian,  deceased,  do  hereby  account  for  all  money 
and  other  property  received  by  me  as  such  executrix 
belonging  to  the  estate  of  Freeman  J.  Fithian,  de- 
ceased. 
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insisted  on  behalf  of  the  petitioner  that  by 
it  §  2606  of  the  Code  of  Civil  Procedure  (and 
m  that  section  that  the  present  proceeding  is 
I),  she  is  entitled  to  an  accounting  from  this 
ent  not  only  as  regards  all  money  and  prop- 
the  testator's  estate  which  have  come  to  the 
ent's  hands,  but  also  as  regards  all  such  money 
perty  as  came  at  any  time  to  the  bands  of  the 
ent's  late  husband. 

[  occasion  in  several  reported  cases  which 
efore  the  enactment  of  chapter  399  of  the 
1884  to  consider  the  extent  of  the  Surrogate's 
y  to  require  the  executor  or  administrator  of 
!ot  A,  who  had  acted  in  his  lifetime  as  the 
r  or  administrator  of  a  decedent  B,  to  account 
deahngs  with  B's  estate  (LeCount  v.  LeCount, 

29;  Maze  v.  Brown,  2  Dem.,  217;  Murray 
erpoel,  id.,  311 ;  Bunnell  v.  Ranney,  id.,  327). 
ases  just  cited  it  was  held  that  such  account- 
Id  be  insisted  upon  only  to  the  extent  that 
esentative  of  the  deceased  executor  or  admin- 
had  come  into  possession  of  assets  belonging- 
state  of  such  deceased  executor's  or  adminis- 
decedent. 

:  limitations  were  removed  by  the  act  of 
)ove  referred  to,  and  §  2606  was  so  amended 
ovide  that  "  where  an  executor  or  administra- 

the  Surrogate's  court  has  the  same  jurisdic- 
iompel  the  executor  or  administrator  of  the 
t "  (that  is  of  such  deceased  executor  or 
trator)    "to    account   which    it    would    have 

the  decedent"  (such  deceased  executor  or 
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administrator   meaning)    "  if    his   letters    had    been 
revoked  by  a  Surrogate's  decree." 

Now,  in  the  present  case,  if  this  respondent's  testa- 
tor were  alive  he  could  be  required,  even  though  his 
letters  testamentary  had  been  revoked,  to  account  for 
his  entire  administration  of  this  estate.  And  such  an 
account  is  precisely  what  may  be  required  of  his  ex- 
ecutrix, i.  e.y  an  account  of  her  husband's  administra- 
tion from  the  day  of  his  appointment  until  his  death. 
The  only  important  practical  change  effected  by  the 
act  of  1884  is  one  that  relates  purely  to  methods  of 
procedure.  But  for  that  act,  the  course  which  any 
person  interested  as  legatee  in  the  estate  of  this  tes- 
tator would  be  obliged  to  pursue,  in  bringing  about  an 
adjustment  of  the  claims  of  such  estate  upon  the  estate 
of  the  testator's  deceased  executor  Clark,  would  have 
been  that  which  is  pointed  out  in  the  cases  above  cited. 
The  new  statute  has  provided  a  shorter  and  simpler 
method  of  adjustment.  I  must,  therefore,  sustain  the 
petitioner's  objection  that  the  account  of  the  respon- 
dent is  on  its  face  incomplete.  It  may  be  amended, 
and  after  amendment  the  petitioner  will  be  allowed 
to  file  new  objections. 


Petition  for  the  delivery  of  trust  property,  in  the 
matter  of  the  same  estate. 

The  Surrogate. — In  the  foregoing  memorandum, 
I  have  held  that  this  respondent,  as  executrix  of  her 
late  husband,  must  account  not  only  for  such  assets  of 
Mr.  Fithian's  estate  as  have  come  to  her  hands,  but 
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^or  all  assets  of  that  estate  that  at  any  time  came  to 

the  hands  of  her  deceased  husband.     But  the  authority 

<^f  the  Surrogate  under  §  2606  of  the  Code  of  Civil 

"rocedure,  to  compel  an  executor  or  administrator  of 

'*  deceased  executor  or  administrator  of  a  decedent 

*  to  deliver  over  trust  property  "  of  such  decedent,  is 

Incited  to  such  property  as  has  come  to  the  possession 

^''is  under  the  control  of  the  representative  of  such 

decedent's  deceased  executor  or  administrator.     And 

even  a,s  regards  Buch  property  the  Surrogate  cannot 

^'fect  a  delivery  to  any  person  claiming  as  legatee, 

Beset  of  kin  or  creditor  of  such  decedent.     The  statute 

^^^*^^inplates  a  delivery  into  court  or  to  a  newly  ap- 

po^xit^d  representative  of  the  decedent's  estate.     By 

^^  ^tter  course  could  the  rights  of  all  persons  inter- 

est-e^J^  in  such  estate  be  properly  protected  (Spencer 

^'  *^opham,  5  Redf,,  425).     This  application  must  be 

denied. 


<•■•» 


New  Yobk  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— December,  1886. 

Matter  op  No  yes. 

In  the  matter  of  the  estate  of  Frederick  B.  Noyes, 

deceased. 

Testator,  by  his  will,  directed  the  executors  to  cause  his  seat  in  the  New 
York  Stock  Exchange  to  be  sold  as  soon  after  his  decease  as  possible, 
and  also  to  collect  and  receive  "  the  amount  of  insurance  upon  my  " 
(hlB)  life  "  from  that  exchange,  and  out  of  the  proceeds  of  his  estate, 
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to  pay  the  sum  of  $20,000  to  C,  who  proved  to  be  his  sole  surviving 
next  of  kin,  and  to  whom,  by  the  constitution  of  such  exchange,  the 
gratuity  referred  to  in  the  clause  quoted  was  payable.  C.  collected 
from  the  exchange  $10,000,  on  account  of  the  gratuity,  less  a  discount 
made  in  consideration  of  advanced  payment  Upon  the  settlement  of 
the  executors'  account, — Held, 

1.  That,  in  collecting   the  gratuity  fund  for  her  own  use,  C.  must  be 

deemed  to  have  received  $10,000,  on  account  of  her  legacy. 

2.  That  C.  was  entitled  to  legal  interest  upon  the  remaining  $10,000  from 

the  expiration  of  one  year  from  testator's  death;  and  that  the  execu- 
tors were  entitled  to  interest  on  payments  already  made  by  them  on  ac- 
count of  the  legacy,  at  the  like  rate  from  the  times  of  the  respective 
advances. 

Construction  of  will  on  judicial  settlement  of  exec- 
utors* account. 

Edward  Goldschmidt,  for  executors. 
Bealk  &  Beale,  for  Elizabeth  Cottam, 

The  Surrogate. — ^The  second  article  of  the  will  of 
this  testator,  who  died  in  February,  1885,  is  in  words 
following : 

*f  I  direct  my  executors  to  cause  my  seat  in  the 
New  York  Stock  Exchange  to  be  sold  as  soon  after 
my  decease  as  possible,  and  also  to  collect  and  receive 
the  amount  of  insurance  upon  my  life  from  the  New 
York  Stock  Exchange,  and  out  of  the  proceeds  there- 
of, and  out  of  the  proceeds  of  my  estate,  to  pay  the 
sum  of  twenty  thousand  dollars  to  my  beloved  aunt, 
Miss  Elizabeth  Cottam,  of  Chatham  Four  Corners,  Col- 
umbia county.  State  of  New  York ;  I  direct  that  this 
legacy  be  paid  as  speedily  as  the  law  will  permit." 

After  making  certain  other  dispositive  provisions, 
the  testator  by  the  11th  article  of  his  will  gives  the 
rest,  residue  and  remainder  of  his  estate  to  his  two 
executors  in  lieu  of  all  fees,  charges  and  commissions. 
The  executors  have  paid  to  Miss  Cottam  the  sum  of 
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*^0,OOO,  and  for  reasons  which  I  shall  proceed  to  state 
''^y  insist  that  this  pnyment  should  be  taken  as  in 
'"'^satisfaction  of  her  legacy. 

,  "  "^vill  be  noted  that  tlie  te.stator  has  referred  to  his 

'^  insurance  in  the  New  York  Stock  Exchange  as 

^    <^f    the  sources  from  which  the  moneys  for  dia- 

"'"Sirig  his  bequest  to  Miss  Cottaui  should  be  or  might 

^  rived  by  his  executors.     But  the  fact  is  that  his 

^^.^  not  been  insured  by  the  Stock  Exchange  on 

"^^^-j  when  he  executed  his  ■will,  nor  was  such  in- 

_,  *^<ie  effected  at  any  time  thereafter. 

*^^  evidence  is  conclusive  that,  by  his  reference  in 

^^cond  article  of  his  will  to  the  proceeds  of  insur- 

^■.         upon   his  life,  he  had  in  mind  a  sum  of  money 

^Vfc  by  reason  of  his  membership  in  the  Stock  Ex- 

■WVwe,  and  by  virtue  of  the  24th  article  of  the  con- 

i^vUition  of  that  body,  would  become  payable  within 

s  year  after  his  death,  in  accordance  %vith  a  certain 

scheme  by  such  article  provided. 

The  scheme  is  as  follows  :  Whenever  a  member  of 
the  Exchange  dies  there  is  levied  and  assessed  against 
every  surviving  member  the  sum  of  ten  dollars,  and 
the  faith  of  the  Exchange  is  pledged  to  pay  within 
one  year  after  proof  of  the  deceased  member's  death 
the  sum  of  $10,000,  or  so  much  of  that  sum  as  shall 
be  yielded  by  such  levy  and  assessment,  as  a  "gratu- 
ity" from  tliG  surviving  members  of  the  Exchange  to 
the  person  or  persons  specified  in  a  subsequent  sec- 
tion of  said  24th  article.  Such  subsequent  section  de- 
clares who  shall  be  the  beneficiary  or  beneficiaries  of 
tliia  gratuity.  In  the  event  that  the  deceased  mem- 
ber shall  leave  no  wife  or  child  him  surviving  (and 
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such  was  the  situation  of  this  testator),  the  gratuity  is 
declared  to  be  payable  to  his  next  of  kin. 

Now  it  so  happened  that  at  the  death  of  this  tesUi- 
tor  his  sole  surviving  next  of  kin  was  his  aunt,  Miss 
Cottam,  the  very  person  who  is  named  as  a  legatee 
under  the  second  article*  of  his  will.  As  such  next  of 
kin  she  became  at  once  entitled  to  receive  from  the 
Stock  Exchange  the  gratuity  in  such  case  provided. 
And  on  June  29th,  1885,  she  Avas  in  fact  paid  by  that 
body  the  sum  of  $10,000,  less  four  per  cent,  discount 
from  that  date  to  February  iVth,  1886,  on  which  last 
named  day*  the  moneys  collected  from  surviving  mem- 
bers of  such  Exchange  would  have  become  payable 
under  its  constitution.  The  executors  insist  that  by 
reason  of  this  payment  their  liability  to  Miss  Cottam 
as  legatee  was  reduced  from  $20,000  to  $10,000.  Is 
this  contention  sound  ? 

That  the  moneys  obtained  by  Miss  Cottam  from  the 
Stock  Exchange  constituted  no  part  of  the  testator's 
estate  is  a  proposition  not  open  to  dispute.  The  rules 
of  that  body  are  carefully  framed  so  as  to  guard 
against  any  such  construction.  The  right  of  Miss 
Cottam  to  receive  *'  the  gratuity  "  was  utterly  inde- 
pendent of  any  claims  which  she  had  or  has  under  this 
will.  It  was  a  right  springing  from  her  kinship  to 
the  testator,  and  from  that  alone.  It  must,  neverthe- 
less, be  borne  in  mind  that  the  testator  has  under- 
taken, by  the  provisions  of  his  will,  to  deal  with  this 
gratuity  fund  as  if  it  would  constitute  at  his  death  a 
portion  of  the  assets  of  his  estate,  and  that  his  testa- 
mentary dispositions  are  made  in  evident  contempla- 
tion that  such  fund  would  come  to  the  hands  of  his 
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^^gfil  representatives,  and  would,  like  other  assets,  be 

^^voted  by  them  to  the  payment  of  debts  and  the  sat- 

^^faction  of  legacies.     He  expressly  directs  his  execu- 

^^  ^^  to  collect  and  receive  the  amount  of  insurance 

^«  tn;y"  [his]  "life  from  the  New  York  Stock  Ex- 

^^ge."     By  no  form  of  words  could  he  have  more 

'^^Ivasively  indicated  that  he  regarded  the  gratuity 

^^  "which  would  become  payable  at  his  death  as  a 

^  of  his  posthumous  estate.     He  instructs  the  exec- 

Qij    ^^  to  pay  Miss  Cottam  her  legacy  of  $20,000  out 

jjjI^    ^^  ^  moneys  collected  from  such  gratuity,  which  he 

^j^  ^^Us  his  life  insurance,  and  out  of  the  proceeds  of 

^ale  of  his  seat  in  the  Stock  exchange,  and  out  of 

proceeds  of  his  estate  in  general. 

it  is  claimed  by  the  executors  that  although  Miss 

Cottam's  legacy  is  thus  charged  not  only  upon  the 

proceeds  of  the  so  called  life  insurance  but  upon  the 

proceeds  of  all  the  testator's  possessions,  the  testator 

intended,  and  has  made  his  intention  manifest,  that 

the  legatee  should  receive  from  the  aggregate  of  these 

proceeds  the-  sum  of  $20,000  and  no  more,  and  that, 

having  already  received  from  the  Stock  Exchange  the 

gratuity   of  $10,000,  she   must  be  deemed  to  have 

elected  to  take  that  gratuity  as  pro  tanto  a  discharge 

of  the  $20,000  legacy. 

The  familiar  dpctrine  of  election  as  applied  to  wills 
may  be  thus  stated :  A  beneficiary  who  chooses  to 
accept  the  bounty  of  a  testator  must  do  so  upon  such 
terms  and  conditions  as  the  testator  has  seen  fit  to 
impose.  He  cannot  insist  that  provisions  in  his  favor 
shall  be  enforced  and  that  those  to  his  prejudice  shall 
be  ignored  or  set  at  naught. 
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"  No  man,"  said  the  Master  of  the  Rolls,  in  Whistler 
V.  Webster  (2  Ves.^  3G7)  "shall  claim  any  benefit 
under  a  will  without,  as  far  as  he  is  able,  conforming 
and  giving  effect  to  everything  contained  hi  it  whereby 
any  disposition  is  made  showing  an  intention  that 
such  a  thing  shall  take  place,  without  reference  to  the 
circumstance  whether  the  testator  had  any  knowledge 
of  the  extent  of  his  power  or  not.  .  .  .  Whether  he 
thought  he  had  the  right,  or  knowing  the  extent  of 
his  authority  intended  by  arbitrary  exertion  of  power 
to  exceed  it,  no  person  taking  under  the  will  shall 
disappoint  it.  If  a  testator  disposes  of  the  estate  of 
A.,  to  whom  he  gives  some  interest  by  his  will,  A.  shall 
not  take  that  unless  he  gives  up  his  own  estate  to 
that  amount." 

In  Thellusson  v.  Woodford  (13  Ves.,  220),  Lord  Chan- 
cellor Erskine  gave  this  exposition  of  the  principle 
of  election  in  its  application  to  wills :  "  If  a  testa- 
tor, intending  to  dispose  of  his  propert}'',  and  mak- 
ing all  his  arrangements  under  the  impression  that  he 
has  the  power  to  dispose  of  all  that  is  the  subject  of 
his  will,  mixes  in  his  disposition  property  that  belongs 
to  another  person,  or  property  as  to  which  another 
person  has  a  right  to  defeat  his  disposition,  giving  to 
that  person  an  interest  by  his  will,  that  person  shall 
not  be  permitted  to  defeat  the  disposition,  where  it  is 
in  his  power,  and  yet  take  under  the  will.  The  reason 
is  the  implied  condition  that  there  must  be  an  elec- 
tion ;  for  though  the  mistake  of  the  testator  cannot 
«nffect  the  property  of  another  person,  yet  that  person 
sliall  not  take  the  testator's  property  unless  in  the 
manner  intended  by  the  testator." 
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"  The  foundation  of  the  doctrine  "  {i.  e,  the  doctrine 
of  election),  says  the  learned  author  of  the  note  to 
Dillon  V.  Parker  (1  Swan,  395),  "  is  the  intention  of 
the  maker  of  the  instrument ;  and  its  characteristic 
in  its  application  to  these  cases,  is  that  by  equitable 
arrangement  effect  is  given  to  a  donation  of  that 
which  is  not  the  property  of  the  donor ;  a  valid  gift 
in  terms  absolute  being  qualified  by  reference  to  a 
distinct  clause,  which,  though  inoperative  as  a  con- 
veyance, affords  authentic  evidence  of  intention.  The 
intention  being  assumed,  the  conscience  of  the  donee 
is  affected  by  the  condition,  not  express,  but  implied, 
annexed  to  the  benefit  proposed  to  him.  To  accept 
the  benefit,  while  he  declines  the  burthen,  is  to  de- 
fraud the  design  of  the  donor." 

Now,  it  seems  to  me  that  this  principle  of  election, 
which  is  very  clearly  enunciated  in  Havens  v.  Sackett 
(15  JV^.  Y.y  365),  must  control  the  disposition  of  the 
case  at  bar.  True,  the  will  before  me  does  not  in  ex- 
press terms  give  to  some  person  other  than  Miss  Cot- 
tam  the  proceeds  of  the  "  life  insurance  "  or  gratuity 
fund  ;  but  nevertheless  these  two  things  are  manifest : 

Isty  the  testator's  intention  to  dispose  of  his  entire 
estate  through  the  instrumentality  of  his  will,  and 

2d,  his  intention  to  include,  among  the  assets  of  the 
estate  thus  disposed  of,  the  Stock  Exchange  gratuity. 

Both  these  purposes  are  as  plainly  wTitten  on  the 
face  of  the  wuU  as  thev  would  have  been  if  the  testa- 
tor  had  inserted  in  that  instrument  a  schedule  of  his 
possessions,  distinctly  and  expressly  specifying  therein 
his  so  called  "life  insurance,"  and  had  in  terms  be- 
queathed such  life  insurance  to  some  person  other 
than  his  aunt. 


^  --V  T? 
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The  ground  on  which  courts  have  proceeded  in 
compelling  an  election  is  that  purposes  of  substantial 
justice  require  the  carrying  into  effect  of  the  full  in- 
tention of  the  testator.  It  was  incumbent  upon  Miss 
Cottam,  therefore,  if  she  accepted  the  benefits  of  the 
testator's  will,  to  "  conform  and  give  effect  to  "  all  its 
provisions. 

By  one  of  those  provisions  the  executors  were  di- 
rected to  '•  collect  and  receive  "  the  life  insurance.  It 
was  in  the  power  of  Miss  Cottam  to  enable  them  to 
carry  out  this  direction  by  giving  them  an  assignment 
or  power  of  attorney.  If  the  gratuity  fund  had  thus 
come  into  the  hands  of  the  executors,  and  if  out  of 
that  fund  and  out  of  the  proceeds  of  sale  of  the  testa- 
tor's seat  in  the  Stock  Exchange,  and  out  of  the  pro- 
ceeds of  the  estate  generally,  they  had  paid  the  lega- 
tee $20,000,  they  would  thereby  have  fully  satisfied 
the  bequest  provided  for  in  the  second  clause  of  the 
will. 

Now,  Miss  Cottam  has  elected  to  collect  the  grat- 
uity fund  for  her  own  use.  Equity  will,  therefore, 
appropriate  so  much  of  the  $20,000  legacy  bequeathed 
to  her  by  the  will  as  shall  satisfy  the  persons  whom 
she  has  disappointed^  by  the  assertion  of  her  rights. 
It  is  true,  as  her  counsel  insist,  that  if  the  testator 
had  left  a  widow,  or  if  some  person  other  than  herself 
were  his  only  surviving  next  of  kin,  she  could  justly 
have  claimed  the  full  sum  of  $20,000  from  the  estate, 
notwithstanding  the  failure  and  inability  of  the  exec- 
utors to  collect  the  gratuity  as  directed  by  the  -will ; 
but  in  the  event  supposed,  Miss  Cottam  would  have 
been  powerless  to  aid  the  executors  in  carrying  out 
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the  testator's  instructions,  and  no  claim,  therefore, 
could  justly  be  made  that  her  legacy  should  be  cut 
down  because  of  the  persistence  of  some  other  person 
in  maintaining  his  rights.  Here  on  the  other  hand, 
the  property  not  belonging  to  the  decedent,  which  he 
has  seen  fit  to  treat  as  his  own,  is  the  property  of  the 
legatee  herself. 

That  the  view  I  have  taken  of  the  question  under 
discussion  will  serve  to  effectuate  the  actual  intention 
of  the  testator,  appears  probable  from  another  con- 
sideration. 

The  agreement  of  the  Stock  Exchange  does  not 
bind  that  body  to  pay  upon  the  death  of  a  member 
the  full  sum  of  $10,000,  but  to  pay  that  sum  or  so 
much  thereof  as  shall  be  yielded  by  levy  and  assess- 
ment upon  surviving  members.  If  at  the  time  when 
testator's  next  of  kin  became  entitled  to  the  gratuity 
in  question,  that  body  had  succeeded  in  collecting 
from  its  members  but  $7,500,  the  payment  of  that 
sum  only  could  have  been  enforced  by  the  person  en- 
titled. In  that  event  the  executors  would  have  been 
required  to  make  up  the  remaining  $12,500  out  of 
the  estate.  This  possibility  that  the  Stock  Exchange 
insurance  might  fall  short  of  $10,000  may  well  have 
furnished  the  reason  for  the  somewhat  peculiar  phrase- 
ology of  the  second  article  of  the  will.  The  testator 
was  fixed  in  his  determination  that  his  aunt  should 
receive  the  full  sum  of  $20,000. 

If  he  had  simply  given  her  $10,000  in  addition  to 
the  *Mife  insurance,"  his  purpose  might  have  been 
defeated.  By  assuming  the  amount  to  become  due 
from  the  Exchange  as  a  part  of  his  estate,  he  made 
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sure  that  any  deficiency  in  that  particular  fund  would 
be  supplied  from  other  assets. 

There  remains  to  be  considered  the  question  what 
sum,  if  any,  should  be  paid  Miss  Cottara  by  way  of 
interest.  That  a  general  pecuniary  legacy,  given 
without  a  designation  by  the  testator  of  the  time  for 
its  payment,  does  not  begin  to  bear  interest  until  a 
vear  after  the  testator's  death,  is  as  well  settled  as 
any  doctrine  of  law  (Bradner  v.  Faulkner,  12  iV.  Y.^ 
472  ;  Wheeler  v.  Ruthven,  74  N.  T.,  428 ;  Brown  v. 
Knapp,  79  JV,  F.,  136 ;  Kerr  v.  Dougherty,  17  Sun, 
affi'd,  79  N.  r.,  327;  Vernet  v.  Williams,  3  Dem,, 
349). 

Section  43  tit.  3,  ch.  6,  part  2,  R.  S.  (3  Banks, 
7th  ed.,  2300),  declares  that  ^^no  legacies  shall  be 
paid  by  any  executor  until  after  the  expiration  of  one 
year  from  the  time  of  granting  letters  testamentary 
unless  the  same  are  directed  by  the  will  to  be  sooner 
paid." 

In  commenting  upon  this  provision  and  the  rule  of 
the  ecclesiastical  and  common  law  courts  to  which  it 
gives  legislative  sanction,  Andrews,  J.,  says,  in 
Wheeler  v.  Ruthven  {supra) :  "  The  rule  that  a 
legacy  is  payable  one  year  after  the  testator's  death 
only  applies  in  the  absence  of  a  direction  in  the  will 
controlling  the  general  practice  established  by  the 
courts,  or  of  other  decisive  evidence  in  the  instru- 
ment, as  interpreted  in  the  light  of  the  surrounding 
circumstances,  of  a  different  intention  on  the  part  of 
the  testator.  The  will  is  to  govern  where  it  speaks 
upon  the  subject,  and  the  time  of  payment  may  be 
accelerated  or  postponed  at  the  will  of  the  testator. 
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But  the  rule  does  not  yield  to  doubtful  indications  in 
the  will  of  an  intention  of  the  testator  at  variance 
with  it." 

Kow,  there  are  only  two  expressions  in  the  will  of 
this  testator  that  can  be  claimed  to  evince  in  the 
slightest  degree  a  desire  on  his  part  that  the  legacy 
in  question  should  be  paid  within  the  year  following 
his  death.  One  of  those  expressions  is  contained  in 
the  tenth  article  :  *^It  is  my  intention/'  he  there  says, 
"  that  if  my  estate  shall  not  realize  a  suificient  amount 
to  pay  all  the  iQgacies  therein  provided  for,  the  leg- 
acy to  my  aunt  first  herein  named  shall  be  paid  in 
full  without  scaling  or  reduction." 

That  this  provision  exalts  the  claim  of  Mrs.  Cottam 
above  those  of  the  other  beneficiaries  under  the  will 
is  indisputable ;  but  it  gives  no  direction  and  makes 
no  suggestion  to  the  executors  as  regards  the  time 
when  the  legacy  thus  preferred  shall  become  payable. 

The  expression  upon  which  counsel  for  the  objector 
mainly  relies  is  the  following  at  the  close  of  the 
second  article  of  the  will :  "  I  direct  that  this  legacy 
be  paid  as  speedily  as  the  law  will  permit.''  The 
law  upon  this  subject  has  been  already  quoted. 
Unless  a  legacy  is  directed  by  the  will  to  be  sooner 
satisfied,  the  statute  expressly  forbids  its  payment 
until  the  lapse  of  a  year  from  the  grant  of  letters 
testamentary.  I  am  compelled  to  hold,  therefore, 
that  Miss  Cottam's  legacy  did  not  become  payable 
until  February  19th,  1886.  She  is  entitled,  however, 
to  interest  on  $10,000  from  November  21st,  1885, 
one  year  after  the  death  of  the  testator  (Dustan  v. 
Carter,  3  Dem.y  149).     She  can  claim  no  interest  what- 
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ever  on  the  remaining  $10,000,  as  by  her  agreement 
with  the  Stock  Exchange,  to  which  the  executors 
were  not  parties,  she  received  in  June,  1885,  the 
sum  of  $9,746.68  in  discharge  of  an  obligation  for 
$10,000  which  that  body  was  not  bound  to  meet 
until  a  year  from  the  testator's  death. 

The  executors  are  entitled  to  precisely  the  same 
credit  in  this  regard  as  they  could  have  claimed  if 
they  had  themselves  similarly  anticipated  the  pay- 
ment of  $10,000,  parcel  of  the  $20,000  legacy. 

On  November  21st,  1885,  interest  would  have 
begun  to  run  on  the  remaining  $10,000  but  for  the 
fact  that  the  executors  had*  advanced  the  legatee 
$200  on  April  2d,  1885.  They  are  entitled  to  a 
credit  of  $7.63  for  legal  interest  on  such  $200  up  to 
November  21st,  1885.  The  legatee  is  allowed  interest 
on  $9,792.37  from  November  21st,  1885,  to  the  time 
when  her  claim  shall  be  fully  discharged ;  and  from 
March  11th,  1886,  up  to  the  time  of  such  discharge 
interest  will  be  allowed  the  executors  on  their  $9,800 
payment.  If  the  legatee  should  be  paid  to-day 
(December  1st,  1886)  she  would  be  entitled,  as  I 
make  it,  to  $176.23. 


I     • 
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New  York  County. — Hon.  D.  G.  ROLLINS,  Surro- 
gate.— December,  1886. 

Matter  bF  Sinzbeimer. 

In  the  matter  of  the  estate  of  Sigmund  Sinzheimer, 

deceased. 

The  word  *' heirs/'  when  used  in  a  will -to  indicate  beneficiaries  of  a  be- 
quest of  personal  property,  must  be  intei*preted  as  equivalent  to 
"next  of  kin,"  in- the  absence  of  anything  pointing  to  another  inter- 
pretation as  more  consonant  to  the  testator's  intention. 

Testator,  who  left,  him  surviving,  an  aunt,  L.,  his  sole  next  of  kin,  by  his 
will  devised  and  bequeathed  the  residue  of  his  estate,  which  consisted 
of  personalty,  with  a  specified  exception  to  his  "  natural  heirs." — 

Held,  that  L.  wks  the  beneficiary  indicated. 

By  another  article  of  the  same  will,  testator  directed  his  executors,  in  case 
one  T.  retained,  at  the  time  of  testator's  death,  the  ownership  of  cer- 
tain realty,  to  pay** the  two  mortgages"  (describing  them)  **now 
liens  upon  the  said  house  and  lot,  or  any  balance  of  either  or  both,^^ 
One  of  the  mortgages  was  paid  by  T.  during  testator's  life  time. — 

Ileldf  that  the  executors  were  only  authorized  to  satisfy  the  other. 

Construction  of  will,  on  judicial  settlement  of  ac- 
count of  administrators  with  the  same  annexed. 

Traawa  &  iimoTL^  for  administrators. 
Samuel  D.  Speyeb, /or  Laura  Levinger. 

John  E.  Bbodbky,  special  guardian. 

The  Surrogate. — This  decedent  died  in  May,  1885, 
leaving  as  his  last  will .  an  instrument  which  was  ex- 
ecuted in  July,  1882.  In  November,  1884,  he  mar- 
ried one  Christina  Tems  to  whom  by  the  first  article 
of  the  will  he  has  bequeathed  a  legacy  of  $5,000. 
Mrs.  Sinzheimer  survived  her  husband  and  as  admin- 
istratrix c.  t.  a.  of  his  estate  is  now  accounting  before 
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the  Surrogate.  Upon  this  accounting  two  questions 
have  arisen  for  detennination. 

First  What  is  the  true  construction  of  the  third 
article  of  the  will  ?     Its  language  is  as  follows : 

"  All  the  rest,  residue  and  remainder  of  my  prop- 
erty, both  real  and  personal,  I  give,  devise  and  be- 
queath to  the  following  parties,  viz. :  Five  thousand 
dollars  to  Katie  Terns  and  the  balance  to  my  natural 
heirs." 

Now  who  are  the  testator's  natural  heirs?  No 
children  were  born  of  his  marriage.  He  left  him  sur- 
viving no  ancestors,  descendants,  brothers,  sisters,  neph- 
ews or  nieces.  So  far  as  appears,  his  only  next  of  kin, 
at  the  date  of  his  will  and  on  the  day  of  his  death,  was 
his  aunt,  Laura  Levinger. 

There  can  be  no  doubt  that  if  he  had  given  his 
residuary  estate  (which  consists  of  personalty)  to  his 
"  heirs  "  instead  of  to  his  "  natural  heirs  "  this  aunt 
would  have  been  entitled  thereto,  to  the  exclusion  of 
all  other  persons.  The  recent  decision  of  the  Court 
of  Appeals  in  Tilman  v.  Davis  (95  N.  1^.,  17)  has 
conclusively  established  that  the  word  "  heirs,"  when 
used  by  a  testator  to  indicate  the  beneficiaries  of  a 
bequest  of  personal  property,  must  be  interpreted  as 
equivalent  to  the  term  "  next  of  kin,"  in  the  absence 
of  any  thing  pointing  to  some  other  interpretation  as 
more  consonant  to  the  testator's  intention  ;  and  that 
a  man's  widow  is  neither  his  heir  nor  his  next  of  kin 
has  been  repeatedly  declared  by  the  courts  of  this 
State  (Drake  v.  Pell,  3  Edw.  Ch.,  251 ;  Slosson  v. 
Lynch,  33  Barh.y  147 ;  Murdock  v.  Ward,  67  N.  Y,y 
387;  Keteltas  v.  Keteltas,  72  H.  F.,  312;  Tilman 
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),  Unless,  therefore,  this  testator's 
i  "nfitiirfil"  in  connection  with  the 
mehow  affects  the  signification  which 
by  itself  would  have,  I  must  regard 
d  as  decisive  of  the  matter  under  dis- 

referred  me  to  two  reported  testamen- 
ich  the  expression  "natural  heirs" 
ject  of  judicial  interpretation.  Tbese 
irchiU  (78  J^.  a,  372)  and  Ludlum  v. 
0).  Tn  the  former  the  bequest  was 
"  I  bequeath  to  my  sisters,  Nancy 
h  one  thousand  dollars,  and  in  the 
th  of  either  without  leaving  natural 
it  I  have  bequeathed  shall  go  to  the 
as  held  that  the  testator  must  have 
"natural  heirs"  as  an  equivalent  for 
ren  "  or  "  issue,"  For  very  palpable 
elusion  was  unavoidable, 
whose  will  was  before  the  Supreme 
partment,  in  Ludlum  v.  Otis  (supra), 
ng  a  sister,  his  mother  and  several 
t  neither  wife  nor  child.  It  was  held 
iven  by  his  will  to  his  "  natural  heirs  " 
Tiother  and  sister,  they  being  the  per- 
!e  of  proximity  of  blood,  would  have 
personal  property  in  the  event  that 
state, 
cited  differs  from  the  case  at  bar  in 
In  the  former  it  was  of  no  practical 
ether  the  term  "  natural  heirs  "  was 
ining  "  heirsj"  or  was  held  to  have 
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no  meaning  at  all.  Upon  the  one  theory  the  mother 
and  daughter  were  entitled  as  next  of  kin  to  take  un- 
der the  will ;  upon  the  other  they  were  similarly  en- 
titled to  take  under  the  Statute  of  Distributions.  But 
in  the  present  ease,  if  the  disposition  of  the  residuary 
estate  is  to  stand,  the  testator's  aunt  will  receive  the 
benefit,  while  if  it  is  to  be  held  void  because  of  uncer- 
tainty in  the  description  of  the  legatee,  the  property 
thus  ineflPectually  bequeathed  must  fall  to  his  widow. 
I  do  not  find  sufficient  groimd  for  holding  the  bequest 
of  the  residue  invalid,  in  the  mere  fact  that  the  testa- 
tor has  somewhat  obscured  his  intentions  regarding 
it,  by  tacking  the  adjective  '^  natural "  to  the  noun 
'-  heirs." 

There  is  nothing  in  the  context  of  the  will,  nothing, 
80  far  as  appears  in  the  circumstances  of  the  testator 
or  the  state  of  his  family,  from  which  it  can  be  in- 
ferred or  suspected  that  by  his  use  of  the  word  "  nat- 
ural" he  designed  either  to  enlarge  or  restrict  the 
meaning  which  would  have  been  accorded  to  the  word 
''  heirs  "  standing  by  itself. 

I  hold,  therefore,  that  Laura  Levinger  is  entitled, 
as  the  testator's  only  next  of  kin,  to  his  entire  resid- 
uary estate. 

Second.  At  the  date  of  this  testator's  will.  Miss 
Tems,  who  afterwards  became  his  wife,  was  the  owner 
of  a  certain  dwelling  house  in  this  city,  on  which 
there  were  then  subsisting  two  mortgages,  one  of 
|8,000,  the  other  of  $2,000. 

In  the  lifetime  of  the  testator,  and  before  his  mar- 
riage to  Miss  Tems,  the  $2,000  mortgage  was  paid  ofE 
by  her,  and  was  satisfied  of  record.     It  is  admitted 
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that  the  moneys  thus  applied  were  borrowed  by  Miss 
Terns,  and  that  the  lender  was  not  repaid  until  after 
the  testator's  death.  It  is  now  claimed  in  her  behalf 
that  under  the  second  article  of  the  will  she  is  entitled 
to  be  reimbursed  for  this  payment.  Such  second  arti- 
cle is  in  these  words  : 

"  I  hereby  order  and  direct  my  executors  in  case 
my  said  friend  Christina  Martha  Tems  retains  at  the 
time  of  my  decease  the  ownership  of  the  house  and 
lot  now  owned  and  occupied  by  her,  to  pay  and  fully 
discharge  the  two  mortgages,  one  of  $8,000,  and  the 
other  of  $2,000,  now  liens  upon  the  said  house  and 
lot,  or  any  balance  of  either  or  bothy  and  to  fully  free, 
release  and  discharge  said  property  therefrom  and  to 
satisfy  such  mortgages." 

The  portion  of  the  foregoing  provision  which  I  have 
italicized  is  inconsistent  with  any  other  interpretation 
than  this :  that  to  the  extent  that  the  mortgages  in 
question  were  a  lien  upon  the  house  and  lot  at  the 
time  of  the  testator's  death,  and  to  that  extent  07ily 
are  his  executors  authorized  to  apply  all  or  part  of 
the  sum  of  $10,000  for  discharging  the  incumbrances 
upon  such  property. 

Whether  Miss  Tems  borrowed  the  |2,000  or  found 
it,  or  received  it  as  a  gift  of  the  testator,  or  otherwise 
obtained  it,  is  therefore  immaterial.  The  smaller  of 
the  two  mortgages  was  in  fact  discharged  before  the 
testator's  death,  and  so  far  as  concerns  that  mortgage 
the  situation  for  which  he  made  contingent  testamen- 
tary provision  has  ceased  to  exist. 
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New  Yoek  County.— Hon.  D.  G.  ROLLINS,  Surro- 

GATE. — December,  1886. 

Matter  of  Brooks. 

■ 

In  the  matter  of  the  estate  of  John  A.    Brooks, 

deceased. 

At  the  time  of  decedent's  death,  there  was  oa  deposit,  in  a  savings  bank, 
to  the  joint  credit  of  himself  and  wife,  a  samof  over  $1,900,  which  the 
widow,  after  her  appointment  as  administratrix,  withdrew  from  the 
bank,  and  one  half  of  which,  less  $150  set  apart  for  her  benefit,  was 
included  in  an  inventory  of  decedent's  property. — 

Heldy  that  an  exception  to  a  finding  that  the  amount  of  the  deposit  was  the 
joint  property  of  decedent's  estate  and  his  widow,  and  that,  in  the  ab- 
sence of  evidence  as  to  the  respective  proportions,  the  latter  was 
accountable  as  administratrix,  for  only  one  half  thereof,  should  be 
overniled. 

The  disposition  of  moneys  paid,  at  a  decedent's  death,  by  benefit  associa- 
tions whereof  he  was  a  member,  is  governed  by  the  regulations  of  those 
associations,  such  moneys  not  constituting  assets  of  his  estate. 

A  widow  of  a  decedent,  who  is  appointed  administratrix  of  his  estate,  can- 
not be  allowed  credit  for  payment  of  her  husband's  funeral  expenses, 
where  she  has  received,  as  " funeral  expenses,"  from  "benefit  associa- 
tions," more  than  the  amount  paid  out  by  her  in  such  behalf. 

Hearing  of  exceptions  to  report  of  referee,  to  whom 
were  referred  the  account,  and  objections  thereto,  of 
the  administratrix  of  decedent's  estate,  filed  in  pro- 
ceedings for  judicial  settlement. 

Robert  O'Bybne,  for  administratrix, 

P.  Q.  EcKEBSON,  for  Christopher  BrookSy  and  others. 

A.  H.  Vanderpoel,  special  guardian. 

The  Surrogate. — ^To  the  account  filed  by  this  ad- 
ministratrix in  December,  1885,  certain  objections 
w^ere  interposed  by  three  adult  children  of  the  dece- 
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dent,  and  by  the  special  guardian  of  two  infants  inter- 
ested in  his  estate.  The  issues  thus  raised  were  sub- 
mitted to  a  referee,  whose  report  is  before  me.  I 
pass  upon  the  various  exceptions  to  his  findings  and 
conclusions  as  follows : 

First  It  appears  that  at  the  time  of  decedent's 
death  there  was  in  the  hands  of  the  Hudson  City  Sav- 
ings Institution,  to  the  joint  credit  of  himself  and  his 
wife,  now  his  widow  and  administratrix  of  his  estate, 
the  sum  of  $1,929.04,  and  that  the  widow,  as  such  ad- 
ministratrix, subsequently  withdrew  those  moneys  from 
their  place  of  deposit.  It  further  appears  that  one 
half  of  such  moneys  (less  the  sum  of  $150  set  apart, 
pursuant  to  law,  for  the  wido3y's  benefit)  was  included 
in  an  inventory  filed  by  her  as  administratrix,  and  was 
appraised  as  assets  of  her  husband's  estate. 

The  referee  has  found  this  deposit  of  $1,929.04  to 
be  "  the  joint  property  of  the  estate  of  John  A.  Brooks 
and  Eliza  A.  Brooks,"  the  widow,  and  has  held  that 
**  in  the  absence  of  any  evidence  as  to  the  respective 
proportions  of  each,  the  administratrix  is  chargeable 
with  only  one  half  of  the  amount  of  such  deposit."  It 
13  insisted  by  the  executors  that  she  is  chargeable  with 
the  whole. 

Under  the  circumstances  disclosed  by  the  evidence, 
it  seems  to  me  that  if  the  referee  has  erred  at  all  in 
this  matter  he  has  erred  in  favor  of  the  contestants. 
Surrogate  Bradford  held,  in  Rom.  Cath.  Orphan  Asy- 
lum V.  Strain  (2  Bradf,^  27),  that  a  deposit  of  moneys 
in  the  joint  name  of  husband  and  wife  with  the  privity 
of  the  husband  must  be  taken  eja  prima  facie  a  gift  of 
such  moneys  to  the  wife  in  the  event  of  her  surviving 
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her  husband,  and  that  where  such  deposit  had  been 
left  undisturbed  by  the  husband,  the  moneys  became 
on  his  decease  the  property  of  his  wife. 

The  doctrine  of  the  case  just  cited  was  recently 
asseverated  by  the  Supreme  court,  in  the  Second  De- 
partment in  Piatt  V.  Grubb  (1  State  Rep.,  494).  The 
mone^^s  on  joint  deposit  which  were  there  held  to 
have  become  the  property  of  a  wife  at  the  death  of 
her  husband  were  distinctly  found  to  have  belonged, 
before  the  making  of  such  deposit,  to  her  husband 
alone.  And  yet  Dykman,  J.,  declared,  in  pronounc- 
ing the  opinion  of  the  court :  "  By  reason  of  the  unity 
of  husband  and  wife  in  the  view  of  the  law  an  obliga- 
tion taken  in  the  name  of  both  inures  to  the  benefit  of 
both  and  the  whole  goes  to  the  survivor."  .... 
"  This  old  rule  of  law,"  he  added,  "  is  still  prevalent 
in  this  State,"  citing  Bertles  v.  Nunan  (92  N.  Y,, 
152)  and  Sanford  v.  Sanford  (45  N.  T.,  723 ;  58  N. 

r.,  72). 

It  was  held  by  the  Courts  of  Appeals  in  the  latter 
case  that,  where  a  husband  had  loaned  money,  the 
taking  by  him  of  a  promissory  note  for  its  payment 
to  the  order  of  himself  and  his  wife,  imported  a  gift 
to  his  wife  in  case  she  should  survive  him.  It  was 
further  held,  upon  the  second  appeal,  that  "  the  fact 
that  she  (the  widow)  gave  the  note  to  the  appraisers 
as  a  part  of  her  husband's  estate,  while  it  is  evidence 
tending  to  show  that  she  had  released  to  him  her 
right  of  survivorship,  is  not  conclusive,  and  does  not 
stop  her  from  claiming  the  note,  in  the  absence  of 
evidence    that   the   position  of   any  party  has  been 
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changed  in  consequence,  or  that  any  transaction  was 
had  in  reliance  thereon." 

From  the  testimony  of  the  administratrix  in  the  case 
at  bar  it  appears  that,  in  drawing  the  moneys  in  dis- 
pute from  the  bank  where  they  were  deposited^  she 
acted  in  her  capacity  as  administratrix  because  the 
officer  of  the  bank  told  her  to  do  so,  and  she  "  obeyed 
his  order." 

There  is  nothing  at  variance  with  the  principle  gov- 
erninor  the  case  above  cited  in  the  decisions  of  Mul- 
cahey  v.  The  Emigrant's  Industrial  Sav.  Bank  (89  N. 
Z,  435) ;  Gelster  v.  The  Syracuse  Savings  Bank  (17 
Week.  Dig.^  137) ;  or  Syracuse  Sav.  Bank  v.  Hess  (23 
Week.  Diff.,  280).  The  exceptions  which  relate  to 
the  item  of  ^1,929.04  must  be  overruled. 

Second.  The  decedent  in  his  lifetime  was  the 
member  of  several  lodges  and  associations,  by  the 
provisions  of  whose  constitutions  and  bylaws  certain 
sums  of  mone}^  amounting  in  all  to  $321,  were  paid 
after  his  death  to  his  widow.  She  has  charged  her- 
self with  none  of  these  moneys,  and  the  referee  has 
held  that  she  is  not  liable  to  account  for  them  in  this 
proceeding. 

From  Chelsea  Division  No.  12  of  the  Sons  of  Tem- 
perance she  received  $50.  By  the  constitution  and 
bylaws  of  that  society  it  is  provided  that  in  case  of 
the  death  of  a  member  the  sum  of  $50  shall  be  ap- 
propriated as  a  *•  funeral  benefit,"  and  shall  be  paid 
"to  the  family  of  the  deceased." 

From  the  Mamre  Encampment,  I.  0.  of  0.  F.,  Mrs. 
Brooks  received  $40,  the  sum  which  under  its  consti- 
tution was  payable   upon  her  husband's  death  as  a 
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"  funeral  benefit  *'  and  to  assist  in  defraying  the  ex- 
penses of  burial/* 

Eureka  Encampment  No.  177, 1.  0.  0.  F.,  paid  her 
$100,  that  being  the  amount  which  in  accordance 
with  its  constitution  and  bylaws  was  payable  "  to  the 
widow  "  of  a  deceased  member. 

Mrs.  Brooks  received  from  the  Fidelity  Temple  of 
Honor  and  Temperance  the  sum  of  $50.  The  bylaws 
of  that  association  provide  that  a  sum  no  less  than 
that  shall  be  appropriated  for  the  funeral  expenses  of 
a  deceased  member  and  paid  to  the  wife  or  immediate 
relatives  or  expended  by  an  officer  of  the  society  in 
paying  such  bills  as  shall  be  contracted  for  a  funeral. 

The  Chelsea  Mutual  Benefit  Association  paid  Mrs. 
Brooks  $81,  pursuant  to  one  of  its  bylaws,  which  pro- 
vides that  in  the  event  of  the  death  of  a  member 
*'  the  sum  of  one  dollar,  for  each  and  every  member, 
shall  be  paid  to  the  family  of  the  deceased." 

I  think  that  the  referee  has  properly  held  that  the 
administratrix  is  not  here  accountable  for  any  of 
these  payments.  It  is  well  settled  by  numerous  de- 
cisions that  the  disposition  of  moneys  paid  at  a  dece- 
dent's death  by  benefit  associations,  whereof  he  was  a 
member,  must  be  determined  entirely  by  the  consti- 
tutions and  bylaws  of  such  associations,  and  that  such 
moneys  are  not  assets  of  such  decedent's  estate 
(Greeno  v.  Greeno,  23  Hun^  478 ;  Brown  v.  Catholic 
Mut.  Ben.  Ass'n,  33  Hun^  263 ;  In  re  Palmer,  3 
jDm.,  129 ;  Hellenberg  v.  B'Nai  Berith,  94  N.  F., 
580). 

Third.  The  referee  has  found  that  the  administra- 
trix  is  entitled  to  credit  on  account  of  sums  paid  out 
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by  her  as  funeral  expenses.  The  testimony  shows 
that  within  six  months  after  the  decedent's  death  his 
widow  received  from  the  four  associations  first  above 
named,  as  "  funeral  benefits  "  and  "  funeral  expenses/* 
a  sum  in  excess  of  that  for  which  in  this  account  she 
claims  credit. 

It  is  true,  that  at  the  time  these  moneys  were  re- 
ceived the  funeral  expenses  had  been  fully  satisfied, 
but  I  think  nevertheless  that  their  reception  must  be 
considered  as  a  reimbursement  to  the  administratrix 
of  any  sum  previously  expended  by  her  in  connection 
with  her  husband's  funeral  (Leidenthal  v.  Correll,  6 
Redf.,  267). 

With  the  modifications  above  indicated  the  referee^s 
report  is  confirmed. 


New  Yoek  County. — Hon.  D.  G.  ROLLINS,  Surro- 
gate.— December,  1886. 

Matter  op  Van  Dyke. 

In  the  matter  of  the  estate  of  Isaac  Van  Dyke, 

deceased. 

Decedent  died  in  August)  1874,  and  letters  of  administration  of  his  estate 
were  issued,  on  September  15th  of  that  year,  to  M.,  who  died  Septem- 
lier  nth,  1885,  his  account  never  having  been  judicially  settled.  In 
October,  1885,  respondent  was  appointed  administrator  i^ith  the  will 
of  M.  annexed;  and  on  September  16t1i,  1886,  petitioner,  one  of  the 
next  of  kin  of  the  first  decedent,  filed  a  petition,  under  Code  Civ.  Pro., 
§  2606,  praying  for  an  accounting,  with  a  view  to  payment  of  his  dis- 
tributive share.    Respondent  answered  that  petitioner's  claim  was 
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barred  on  September  15th,  1881,  seven  years  after  the  issuing  of  liters 
toM.— 
Heldy  that,  by  virtue  of  Code  Civ.  Pro.,  §  1819,  which  took  effect  Septem- 
ber 1st,  1880,  whereby  a  cause  of  action  for  a  distributive  share  is 
deemed  to  accrue  when  the  administrator's  account  is  judicially  set- 
tled, and  id.,  §  4U,  maldng  such  rule  applicable  to  special  proceedings, 
petitioner's  claim  was  not  barred  ;  and  that  respondent  must  account. 

Application  to  compel  a  judicial  settlement  of 
administrator's  account. 

Alexander  Melhado,  for  petitioner. 
Edward  G.  Black,  for  administrator,  c.  t.  a. 

TuE  SuiiROGATE. — This  is  a  proceeding  brought  by 
one  of  the  next  of  kin  of  Isaac  Van  Dyke,  deceased, 
under  §  2G06  of  the  Code  of  Civil  Procedure,  for  an 
order  compelling  an  accounting  from  the  representa- 
tive of  the  estate  of  Michael  M.  Van  Dyke,  deceased, 
who  was  in  his  lifetime  the  administrator  of  the  estate 
of  this  decedent. 

Isaac  Van  Dyke  died  on  August  18th,  1874.  Let- 
ters of  administration  upon  his  estate  were  issued  to 
Michael  M.  Van  Dyke  on  September  15th,  1874.  On 
September  11th,  1885,  Michael  died,  leaving  a  will 
which  was  thereafter  admitted  to  probate,  and  an 
estate  whereof  this  respondent  was,  on  October  26th, 
1885,  appointed  administrator,  c.  t.  a. 

The  petition  by  which  the  present  proceeding  was 
set  on  foot  was  filed  on  September  16th,  1886.  The 
respondent  insists  by  his  answer  that  the  petitioner's 
claim  has  not  been  capable  of  enforcement  since  Sep- 
tember 15th,  1881,  seven  years  after  the  issuance  of 
letters  to  this  decedent's  administrator. 

That  the  statute  limiting  the  period  for  the  com- 
mencement of  an  "action"  for  obtaining  the  relief 
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here  sought,  or  other  relief  of  kindred  character,  is 
applicable  to  such  a  proceeding  as  the  one  at  bar  is 
well  settled  (McCartee  v.  Camel,  1  Barh.  Ch.^  455, 
465 ;  Clark  v.  Ford-,  1  Ahh.  Ct.  App.  Dec,  359 ; 
Mead  v.  Jenkins,  95  N.  F.,  31 ;  Carman  v.  Brown,  4 
Dem,,  96 ;  Warren  v.  Paff,  4  Bradf.,  260  ;  Martin  v. 
Gage,  9  N.  r.,  398-,  Clock  v.  Chedeagne,  10  Hun, 
97  \  Cole  V.  Terpenning,  25  Hun,  482 ;  Smith  v.  Rem- 
ington, 42  Barb.,  75 ;  Am.  Bib.  Soc.  v.  Hebbard,  51 
Barh.,  552,  570 ;  Loder  v.  Hatfield,  71  N.  T.,  92 ; 
House  v:  Agate,  3  Redf,,  307 ;  Drake  v.  Wilkie,  30 
Hun,  537 ;  Butler  v.  Johnson,  41  Hun,  206 ;  Foster 
V.  Town,  2  Dem.,  333). 

The  six  years  limitation  prescribed  by  §  18,  tit.  2, 
ch.  4,  part  3  of  the  Revised  Statutes  (vol.  2,  3d  ed., 
page  394),  was  kept  alive  after  the  repeal  of  that  sec- 
tion by  §  91  of  the  old  Code  of  Procedure  and  is  still 
preserved  in  §  382  of  the  Code  now  in  force. 

This  limitation  applies  to  "  actions  "  for  obtaining 
payment  of  a  legacy  or  a  distributive  share,  and  ap- 
plies also  to  proceedings  instituted  in  this  court  by 
the  legatee  of  a  testator  or  the  next  of  kin  of  an 
intestate  for  a  like  purpose,  or  for  compelling  an  exec- 
utor  or  administrator  to  account  (see  cases  cited 
supra). 

By  §  414  of  the  Code  of  Civil  Procedure  the  rules 
of  limitation  prescribed  by  §  382  are  made  applicable 
(save  in  certain  cases  not  necessary  to  be  here  spec- 
ified) to  all  civil  actions  and  special  proceedings.  It 
does  not  matter  when  the  cause  of  action  may  have 
arisen  or  accrued,  whether  after  or  before  the  enact- 
ment of  ch.  4  of  the  Code,  except  only  that  where 
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before  such  enactment  the  right  to  relief  had  already 
become  extinguished,  it  is  not  revived. 

Section  410  when  read  in  the  light  of  the  definition 
of  the  word  "  action,"  employed  in  §  414,  postpones 
the  commencement  of  the  time  within  which  an  action 
or  special  proceeding  can  be  instituted,  in  cases  where 
a  demand  is  necessary  to  entitle  a  person  to  maintain 
such  action  or  proceeding,  until  the  time  when  the 
right  to  make  such  demand  is  complete.  It  was  pro- 
vided by  §  9,  tit.  5,  ch.  6,  part  2  of  the  R.  S. ;  3  Banks, 
6th  ed.,  1232  (and  this  provision  continued  in  force 
until  the  adoption  of  the  second  part  of  the  Code  of 
Civil  Procedure),  that  an  action  or  proceeding  to 
recover  a  legacy  or  distributive  share  would  not  lie 
until  after  reasonable  demand  for  payment;  and  such 
demand  could  not  be  made  until  the  expiration  of  a 
year  from  the  granting  of  letters  testamentary  or  let- 
ters of  administration. 

Whether  we  look,  therefore,  to  §  410,  ante,  or  to 
§  9,  ante,  as  applicable  to  the  matter  now  under  dis- 
cussion, it  is  clear  that,  but  for  a  Code  provision 
not  yet  referred  to,  if  the  administrator  of  this  dece- 
dent had  been  living  on  September  16th,  1886,  the 
date  of  the  filing  of  this  petition,  and  if  on  that  day, 
which  was  more  than  one  year  plus  six  months  after 
such  administrator  had  obtained  his  letters,  a  pro- 
ceeding had  been  brought  against  him  similar  in 
character  to  the  present,  he  could  have  successfully 
interposed  the  shield  of  the  Statute  of  Limitations. 

His  right  to  the  protection  of  that  statute  if  it 
accrued  at  all  did  not  accrue  however  until  September 
15th,  1881.     Now  on  September  1st,  1880,  §  1819  of 
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the  Code  of  Civil  Procedure  became  law.  That  sec- 
tion declares  that  "  if  after  the  expiration  of  one 
year  from  the  granting  of  letters  testamentary  or 
letters  of  administration,  an  executor  or  administrator 
refuses  upon  demand  to  pay  a  legacy  or  distributive 
share,  the  person  entitled  thereto  may  maintain  such 
an  action  against  him  as  the  case  requires.  But  for 
the  purpose  of  computing  the  time  within  which  such 
an  action  must  be  commenced,  the  cause  of  action 
is  deemed  to  accrue  when  the  executor's  or  admin- 
istrator's account  is  judicially  settled,  and  not  before." 
This  section  is  a  substitute  for  §  9,  tit.  5,  ch.  6, 
part  2,  R.  S.,  to  which  I  have  before  referred. 

In  view  of  the  provisions  of  §  1819  and  of  the 
authorities  above  cited  establishing  the  applicability 
to  proceedings  in  this  court  of  the  rule  of  limitations 
applied  in  like  cases  in  actions,  I  cannot  doubt  that 
as  this  decedent's  administrator  never  rendered  any 
account  of  his  trust,  the  petitioner  could  have  main- 
tained against  him  a  proceeding  like  the  present  as 
well  after  as  before  September  15th,  1881.  This 
right  subsisted  at  the  time  of  the  administrator's 
death,  and  is  now,  under  §  2606  of  the  Code,  enforci- 
ble  against  his  representative.  This  conclusion  is 
supported  by  §  3352,  whose  provisions  are,  in  sub- 
stance, identical  with  those  of  subdivision  2,  sec.  3, 
ch.  245,  of  the  laws  of  1880.  The  effect  of  both 
those  enactments  is  to  exempt  from  the  operation  of 
§  1819  those  cases,  and  those  cases  only,  in  which 
the  right  to  interpose  the  Statute  of  Limitations  had 
accrued  before  §  1819  became  law  (U.  S.  Life 
Ins.  Co.  V.  Jordan,  5  Redf.^  209 ;  People  v.  French, 
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31  Hun,  617 ;  Acker  v.  Acker,  81  N.  Y.,  143 ;  Butler 
V.  Johnson,  supra). 

The  respondent  must  account. 


<*•»» 


New  York  County.— Hon.  D.  G.  ROLLINS,  Sureo- 

GATE. — December,   1886. 

Matter  of  Fleming. 

In  the  matter  of  the  estate  of  Henry  Fleming, 

deceased. 

The  discretionary  authority,  conferred  by  Code  Civ.  Pro.,  §  2672,  npon 
Surrogates,  to  permit  an  action  to  be  brought  against  the  temporary  ad- 
ministrator of  a  decedent's  estate,  should  not  be  exercised  where  the 
result  might  be  the  infliction  of  a  greater  injury  than  the  claimant 
M'ould  suffer  by  reason  of  a  refusal.  Persons  interested  in  the  estate 
should,  in  general,  be  allowed  the  opportunity  of  resisting  claims  by  the 
aid  of  counsel  of  their  own  choosing. 

Petition  for  leave  to  sue  temporary  administrator 
of  decedent's  estate. 

Geo.  W.  Carr,  for  petitioner. 
Martin  &  Smith,  bpponed. 

The  Surrogate. — The  petitioner,  Francis  A.  Flem- 
ing, applies  under  §  2672  of  the  Code  of  Civil  Proced- 
ure, for  leave  to  sue  the  temporary  administrator  of 
this  estate.  Her  application  is  based  upon  affidavits 
alleging  that  the  decedent,  at  the  time  of  his  death, 
was  indebted  to  the  applicant  and  to  the  estates 
whereof  she  is  the  representative,  in  amounts  ag- 
gregating over  $60,000.     The  discretionary  authority 


•."  r.  » 


^|.' 


NEW  YORK  COUNTY,  DECEMBER,  1886.      337 

I 

MATTER  OP  FLEMING. 

which  is  here  invoked  should  never,  I  think,  be  exer- 
cised during  the  pendency  of  a  probate  controversy, 
where  its  exercise,  at  the  instance  of  one  of  the  par- 
ties to  such  controversy,  might  result  in  inflicting 
upon  his  adversary  an  injury  far  greater  than  he  him- 
self would  probably  suffer  if  his  application  were 
denied. 

Now,  if  this  petitioner  should  be  delayed  in  the 
prosecution  of  an  action  to  recover  her  claim  until  thd 
termination  of  the  pending  probate  proceeding,  it  is 
unlikely,  under  the  circumstances  disclosed  by  the 
papers  before  me,  that,  however  that  proceeding  may 
terminate,  her  interests  or  the  interests  of  the  estates 
whereof  she  is  the  representative  can  be  seriously 
prejudiced ;  I  can  readily  see,  on  the  other  hand,  how 
the  persons  named  as  beneficiaries  in  the  alleged  will 
may,  in  case  that  instrument  shall  be  accorded  pro- 
bate, suffer  irreparable  injury  by  the  success  of  the 
petitioner's  motion. 

She  is  one  of  the  contestants  in  the  probate  contro- 
versy. The  entire  assets  of  this  estate  will  be  inade- 
quate to  satisfy  her  claim  if  it  shall  be  finally  estab- 
lished, and  it  seems  but  just  that  the  proponent  and 
legatees  should  have  the  opportunity  to  resist  it  with 
the  aid  of  counsel  of  their  own  choosing  and  in  an 
action  the  defence  of  which  will  be  under  their  own 
control. 

Application  denied. 

Vol.  v.— 22 
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New  York  County. — Hon.  D.  G.  ROLLINS,  Surro- 
gate.— December,  1886. 

Matter  of  Cohn. 
In  the  matter  of  the  estate  of  Charles  Cohn,  deceased. 

An  executor  or  administrator  cannot  get  the  judgment  of  the  Surrogate 
upon  a  question  of  paying  the  biil  of  counsel  for  serrices  rendered  in 
the  administration  of  the  decedent's  estate,  but  must  rely  upon  his 
own  convictions  of  propriety  and  legality,  and  await  a  reckoning  upon 
the  settlement  of  his  account. 

Submission  of  question  to  Surrogate,  upon  agreed 
facts. 

KuRZMAN  t&  Teaman,  claimants, 

9 

SioiSMCND  Kauphann,  exccutor. 

The  Surrogate. — The  will  of  this  testator  appoints 
one  Sigisinund  Kaufinann  as  its  executor.  It  con- 
tains the  following  provision :  "  Should  Mr.  Kauf mann 
by  any  cause  be  prevented  from  serving  as  executor, 
Dr.  Rudolph  Frankel  may  step  in  as  alternate,  or  if 
he  too  should  be  prevented,  Mr  Albert  Klamroth  will 
be  kind  enough  to  act  as  executor  of  my  will." 

At  the  time  of  Mr.  Cohn's  death,  Mr.  Kaufmann 
was  absent  from  the  country,  and  it  was  uncertain 
when  he  would  return.  For  reasons  set  forth  in  the 
statement  of  facts  submitted  upon  the  present  appli- 
cation. Dr.  Frankel  proceeded  to  propound  the  will, 
and  employed  counsel  to  advise  and  assist  him  in  the 
conduct  of  the  proceeding  for  its  probate.  Probate 
was   subsequently  decreed,  and  letters  testamentary 
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were  issued  to  Mr.  Kaufmann.  The  statement  of 
facts  above  referred  to  has  been  agreed  upon  by  him, 
and  by  the  proponent's  attorneys,  in  order,  as  they 
say  "  to  avoid  expense  of  controversy  and  action,  and 
with  the  object  of  getting  the  judgment  of  the  Surro- 
gate whether  the  said  bill  should  be  paid  or  rejected." 
This  court  is  without  jurisdiction  in  the  premises.  An 
administrator  or  executor  is  at  liberty  to  pay  "  such 
sums  as  are  just  and  reasonable  "  for  rewarding  legal 
services  rendered  in  its  administration,  and  for  such 
expenditures  is  entitled  to  reimbursement  out  of  the 
funds  of  his  decedent's  estate  (L.  1863,  ch.  362; 
Stokes  V.  Dale,  1  Dem.,  260 ;  St.  John  v.  McKee,  2 
id.,  236 ;  Journault  v.  Ferris,  2  id.,  320). 

He  must  act  upon  his  own  responsibility,  and,  upon 
the  settlement  of  his  accounts,  when  all  persons 
interested  in  such  estate  are  before  the  court,  his 
claim  for  credit  can  be  considered  and  passed  upon. 
If,  in  the  case  at  bar,  the  executor  shall  decline  to 
recognize  the  claim  of  the  proponent's  attorneys,  they 
must  of  course  seek  their  remedy  in  some  other 
tribunal. 
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New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— December,  1886. 

Matter  of  Winsor. 

In  the  matter  of  the  estate  of  William  Winsor,  de- 
ceased. 

A  widow,  who  is  general  guardian  of  the  property  of  her  son,  may  be  al- 
lowed for  past  maintenance  of  her  ward,  where  the  latter,  on  attaining 
majority,  cites  her  to  account,  with  a  view  to  payment  to  him  of  his 
interest  in  the  estate  of  his  father,  of  which  respondent  was  adminis- 
tratrix, and  the  amount  so  allowed  may  be  set  off  against  that  found 
to  be  due  to  petitioner. 

Hearino  of  exceptions  to  report  of  referee  to  whom 
were  referred  the  account  of  general  guardian,  and  ob- 
jections thereto,  filed  in  proceedings  for  judicial  settle- 
ment. 

John  A.  M a pe8, /or  guardian, 
RuFUS  F.  Andrews,  for  ward. 

The  Surrogate. — ^Richmond  Winsor,  the  father  of 
this  petitioner,  died  intestate,  in  the  year  1863,  leav- 
ing a  small  estate,  whereof  his  widow,  Josephine  Win- 
sor, the  petitioner's  mother,  was  appointed  adminis- 
tratrix. 

On  November  2d,  1885,  a  decree  was  entered  in 
this  court  whereby  the  account  of  Mrs.  Winsor,  as 
such  administratrix,  was  judicially  settled  and  deter- 
mined. That  account  showed  that,  on  May  1st,  1886, 
she  paid  over  to  herself,  as  her  son  William's  general 
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his  share  and  interest  in  bis  father's  estate, 
inting  to  $1,909.94. 

I  attained  his  majority  on  May  13th,  1883, 
ivember  24tb,  1885,  filed  a  petition  praying 
guardian  be  cited  to  account.  An  account 
by  her  on  December  11th,  1885.  Objec- 
i  subsequently  interposed  thereto,  and  the 
s  raised  were  submitted  to  a  referee,  whose 
now  before  me  on  a  motion  for  its  confii^ 

irdian  stands  charged  in  her  account  with 
named  sum  of  $1,909.94  and  with  $1,238.88 
1  addition,  in  all  with  $3,148.82.  By  his 
jection  the  petitioner  claims  that  this  state- 
lot  an  accurate  statement  of  the  moneys 
ly  the  guardian  for  his  benefit.  The  referee 
uled   this  objection  and  the  petitioner  has 

This  exception  must  be  sustained, 
idence  establishes  to  my  satisfaction  that 
fs  which  came  to  the  hands  of  the  guardian 
husband's  estate  have  ever  since  remained 
at  with  the  accumulations  thereon  they 
,  at  the  time  of  their  reinvestment  in  1882 
to  $3,666.66;  that  with  such  amount,  to- 
th  the  interest  which  the  new  investment 
d  from  January  1st,  1883,  to  the  date  when 
e  herein  shall  be  entered,  the  respondent 
uch  decree  be  held  chargeable. 
,  however,  of  the  limited  extent  of  her  re- 
ace  the  death  of  her  husband,  the  unremun- 
isults  of  the  business  in  which  she  has  been 
or  her  own  support  and  that  of  her  son,  and 
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the  absence  of  any  facts  indicating  a  purpose  on  her 
part  to  relieve  the  petitioner  and  his  estate  from  lia- 
bility  to  reimburse  her  for  sums  expended  for  his 
benefit,  she  is,  in  my  judgment,  justly  entitled  to  an 
allowance  for  past  maintenance  (Matter  of  Bostwick, 
4  Johns.  Ch.f  100 ;  Wilkes  v.  Rogers,  6  Johns.,  566 ; 
Matter  of  Kane,  2  Barh.  Ch.,  375,  381 ;  Barring  v. 
Coles,  2  Brad/.,  349;  Bruin  v.  Knott,  9  Jur.,  979; 
Voessing  v.  Voessing,  4  Sedf.y  360 ;  Brown  v.  Bed- 
ford, 4  Dem.y  304,  310;  Furnam  v.  Van  Sise,  56 
N.  Y.y  435 ;  Beardsley  v.  Hotchkiss,  96  iV".  F.,  201, 
219;  Hyland  v.  Baxter,  98  N.  F.,  610,  614).  The 
credit  claimed  by  her  in  this  regard  is  not,  under  all 
the  circumstances,  unreasonable.  It  is,  therefore, 
allowed. 

******* 
The  report  of  the  referee,  with  such  modifications 
as  I  have  indicated,  is  confirmed. 


<■••> 


New  York  County. — Hon.  D.  G.  ROLLINS,  Subro- 

GATE. — December,  1886. 

Matter  of  Willets. 

In  the  matter  of  the  estate  of  Samuel  Willets, 

deceased. 


The  executors  of  testator's  will  having,  in  pursuance  of  a  decree,  paid  to 
themselves  as  trustees,  a  sum  of  money,  as  a  fund  to  produce  certain 
annuities  provided  for  in  the  will,  and  filed  their  account  as  such  trus- 
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tees,  certain  of  the  ceatuia  que  trustent  filed  an  objection  insisting 
that  the  income  yielded  by  the  fund  in  hand  was  excessive,  and  that  a 
portion  of  the  principal  should  be  restored  to  the  residuary  estate. — 
'Held,  that  the  objection,  pointing  out  no  error  in  the  account,  could  not  be 
entertained,  and  that  the  relief  sought  could  be  procured,  if  at  all,  only 
in  an  independent  proceeding. 

Heabing  of  objection  to  account  of  executors  of, 
and  trustees  under,  decedent's  will,  interposed  in  pro- 
ceedings for  judicial  settlement. 


WiLBOx  M.  Powell,  /or  truatees, 

Geo.  H.  Fobsteb,  and  Pebby  J.  Fulleb,  for  objectors. 

Thomas  Habland,  special  guardian. 

The  Surrogate. — ^This  testator's  executors  were 
directed,  by  a  decree  entered  in  April,  1885,  whereby 
their  accounts  were  settled  and  determined,  to  *^  pay 
to  themselves  as  trustees  the  sum  of  $400,000,  as  a 
fund  to  produce  the  several  annuities  provided  for  in 
said  will."  This  direction  they  obeyed  on  May  1st, 
1885,  and  on  January  30th  of  the  present  year  they 
filed  their  account  as  trustees  of  the  fund  in  question. 
The  will  provides  that  that  fund,  and  the  unappropri- 
ated income  thereof,  shall,  on  the  decease  of  the  an- 
nuitants, as  they  shall  respectively  die,  be  divided 
among  the  grandchildren  of  the  testator  who  shall  be 
living  at  the  time  of  the  death  of  the  annuitants  re- 
spectively ;  and  that  for  the  purposes  of  this  trust  the 
trustees  shall  only  retain  a  sum  "  sufficient  to  produce 
the  required  amount  for  the  remaining  annuitants." 

The  will  of  Mr.  Willets  consists  of  three  testamen- 
tary papers.  One  of  the  articles  of  the  first  of  these 
instruments  directs  a  division  of  the  residuary  estate 
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into  six  shares,  and  the  payment  of  the  income  of 
such  shares  respectively  to  the  testator  s  six  grand- 
children so  long  as  they  shall  respectively  live,  and 
the  division  of  the  principal  of  each  of  said  shares,  at 
the  time  of  the  death  of  the  grandchild  to  whom  such 
share  had  theretofore  yielded  income,  among  his  or 
her  lawful  issue. 

As  to  one  of  these  grandchildren,  Mrs.  Aurelia  W. 
Leavitt,  and  as  to  her  issue,  the  foregoing  provision 
was  revoked  by  a  codicil ;  but  I  have  heretofore  deter- 
mined that  though  Mrs.  Leavitt  is  thus  expressly 
excluded  from  sharing  in  the  income  of  the  residue, 
she  will  be,  so  long  as  she  shall  live  and  so  long  as 
any  portion  of  the  annuity  fund  shall  remain  in  the 
hands  of  the  trustees,  entitled  equally  with  the  testa- 
tor's other  grandchildren  to  a  portion  of  the  surplus 
of  that  fund  and  of  its  income,  as  such  surplus  shall 
from  time  to  time  arise  and  become  distributable  by 
reason  of  the  death  of  an  annuitant  (see  Frame  v. 
Willets,  4  Bern.,  368). 

To  the  account  now  before  the  Surrogate  several 
objections  have  been  filed  in  behalf  of  the  residuary 
cestuis  que  trustent  None  of  these  objections,  how- 
ever, are  now  insisted  upon  except  this :  It  is  claimed 
that  the  income  yielded  by  the  $400,000  fund  is  much 
in  excess  of  the  sum  necessary  to  feed  the  annuities, 
and  that  a  portion  of  that  fund  therefore  should  be 
returned  to  the  residuary  estate.  Counsel  for  the 
objectors  asks  that  a  reference  be  ordered  to  ascer- 
tain what  portion  maybe  thus  returned  without  jeop- 
arding the  claims  of  the  annuitants. 

This  is  a  matter  which  cannot,  it  seems  to  me,  be 
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gate.— December,  1886. 

Matter  of  Wood. 
In  the  matter  of  the  estate  of  Samuel  Wood,  deceased. 

Where  a  special  proceeding  instituted  under  Code  Civ.  Pro.,  §§  2729,  2810, 
by  an  executor,  trustee,  for  the  judicial  settlement  of  his  account,  has 
been  abandoned  by  consent  of  all  the  parties,  the  same  cannot  be 
brought  to  a  hearing,  and  a  creditor,  or  person  interested  cannot  inter- 
vene under  id.,  §  2731. 

A  petition  presented  under  Code  Civ.  Pro.,  §§  2726,  2808,  in  belialf  of  an 
infant,  praying  for  the  judicial  settlement  of  the  account  of  an  execu- 
tor, trustee,  cannot  be,  dismissed  because  of  petitioner's  failure  to 
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properly  considered  in  the  proceeding  now  before  the  ,-' 

court.    It  does  not   concern  the  correctness  of   the  J 

account  for  whose  j  udicial  settlement  and  determina-  { 

lion  this  proceeding  was  brought.     The  objection  in  i 

question  does  not  point  out  any  error  in  that  account.  ^ 

It  neither  seeks  to  charge  the  trustees  with  amounts 
claimed  to  have  been  omitted  by  them  nor  to  falsify 
items  with  which  they  ask  to  be  credited. 

If  it  can  be  shown  to  the  court  in  a  proper  pro- 
ceeding that  a  smaller  fund  than  that  now  in  the 
hands  of  the  accounting  parties  would  be  amply  suffi- 
cient to  secure  the  annuities,  it  may  be  that  these 
objectors  will  be  found  entitled  to  the  relief  which 
they  here  seek,  but  any  inquiry  that  may  be  had  in 
this  regard  should  be  had  in  a  proceeding  instituted 
for  that  express  purpose. 
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appear  by  general  or  special  gaardlan.  If  respondent,  on  return  of  tbe 
citation,  petitions  for  a  settlement  of  his  account,  a  special  guardian 
cannot  be  appointed  in  the  original  proceeding  ;  otherwise  such  an 
appointment  is  proper  at  a  later  stage  of  the  cause. 

Application  of  William  Wood  for  an  accounting  by 
the  executors  of  and  trustees  under  decedent's  will. 

B.  E.  Valentine,  for  Williwm,  Woo^ 
E.  ScHENCK,  for  regpondenta. 

The  Surrogate. — ^Under  all  the  circumstances  dis- 
closed in  the  papers  before  me  I  must  grant  the 
motion  of  the  respondents  for  the  resettlement  of 
the  order  of  July  10th,  1886,  directing  them  to  ac- 
count. 

William  Wood,  who  instituted  the  proceeding  in 
which  that  order  was  entered,  has  since  its  entry  filed 
his  consent  that  the  proceeding  be  discontinued. 
It  is  questionable,  in  view  of  this  fact,  whether  an 
order  could  now  be  lawfully  entered  therein  upon  the 
motion  of  any  of  the  persons  who  have  sought  to  in- 
tervene. The  only  authority  for  the  voluntary  inter- 
vention, in  proceedings  for  executors'  and  trustees' 
accountings,  of  any  person  other  than  the  petitioner 
or  petitioners,  and  the  person  or  persons  by  him  or 
them  caused  to  be  cited,  rests  upon  §§  2731  and  2810 
of  the  Code  of  Civil  Procedure. 

Assuming  now  what  is  not  entirely  clear,  that  the 
right  ft)  such  intervention  exists  in  compulsory  account- 
ings as  well  as  in  accountings  had  at  the  instance  of  a 
petitioning  executor  or  trustee,  the  sections  referred 
to  do  not  sanction  such  intervention  until  "  the  hear- 
ing." Now  no  "  hearing  "  has  yet  been  entered  upon 
iu  the  case  at  bar,  and  there  is  much  force  in  the  res- 
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pondents'  contention  that  as  this  proceeding  was  insti- 
tuted by  William  Wood  alone,  his  abandonment  of  it 
has  made  any  hearing  impossible. 

Even  if  this  contention  is  unsound  the  proceeding 
must  be  dismissed.  Of  the  persons  who  are  named 
as  parties  in  the  July  order,  one  is  dead,  and  all  the 
others  have  either  formally  consented  to  a  discontin- 
uance or  have  released  their  interests  in  the  estate. 

There  may  be  grave  reasons  to  doubt  whether  the 
course  pursued  by  the  executors  and  trustees  in  effect- 
ing settlements  with  these  persons  is  authorized  by 
the  will  under  which  they  have  been  acting,  or  will 
hereafter,  in  case  it  is  assailed,  be  sanctioned  by  the 
Surrogate ;  but  this  matter  does  not  now  arise  for  de- 
termination. 


Application,  for  the  like  relief,  made  by  Mary  A. 
Wood,  as  administratrix,  etc.,  and  in  behalf  of  her 

infant  children. 

•         

B.  E.  Valentine,  for  Mary  A,  Wood, 
E.  ScHENCK,  for  respondents. 

The  Surrogate. — This  petitioner  is  the  widow  of 
Martin  Wood,  deceased,  who  was  in  his  lifetime  a 
legatee  under  the  will  of  this  testator,  and  one  of  the 
executors  and  trustees  of  his  estate.  She  applies  for 
an  accounting  of  the  surviving  executors  and  trustees, 
both  in  her  capacity  as  administratrix  of  her  deceased 
husband  and  on  behalf  of  her  children,  Mary  B.  Wood 
and  Alfred  L.  Wood,  both  of  whom  are  infants. 

The  respondents  allege  in  their  answer  that,  prior 
to  the  commencement  of  the  proceeding  at  bar,  the 
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petitioner  brought  against  them  in  the  Supreme 
court  an  action,  which  is  still  pending,  and  in  which 
the  administratrix  of  Martin  Wood,  deceased,  may 
obtain  the  very  relief  which  she  is  here  seeking. 

It  is  true  that  she  does  not  in  that  action  expressly 
ask  for  an  accounting,  but  they  insist  that  something 
in  the  nature  of  an  accounting  can  nevertheless  be 
had  if  there  shall  be  need  of  it,  and  that  a  recovery 
upon  the  claims  which  the  administratrix  is  prosecu- 
ting in  the  Supreme  court  would  make  any  account- 
ing before  the  Surrogate  unnecessary. 

The  effect  upon  the  proceeding  at  bar  of  the 
pendency  of  the  action  referred  to  need  not,  however, 
be  the  subject  of  serious  consideration.  For  I  must 
order  an  accoimt  to  be  filed  upon  the  application  in 
behalf  of  Mrs.  Wood's  children,  and  when  such  an 
account  is  presented,  Mrs.  Wood,  as  administratrix, 
may  doubtless  make  herself  a  party  to  the  proceeding 
for  its  settlement,  notwithstanding  the  continued 
pendency  of  the  suit  in  the  Supreme  court. 

The  children  referred  to  are  heirs  and  next  of  kin 
of  their  late  father,  Martin  Wood,  and  are  entitled  as 
such,  under  the  first  subdivision  of  the  second  clause 
of  this  testator's  will,  to  receive  upon  the  death  of 
their  uncle,  Joseph  Wood,  a  legacy  of  $5,000.  This 
is  an  interest  which  entitles  them  to  demand  an 
account  (Code  Civ.  Pro.,  §§  2726,  2808,  §  2514,  subd. 
11 ;  Campbell  v.  Purdy,  5  Redf.^  434 ;  Hood  v.  Hood, 
85  N,  F.,  577). 

The  respondents  further  claim  that  .the  petition  in 
behalf  of  the  infants  should  be  dismissed,  because 
they  do  not  appear  either  by  general  or  special 
guardian. 


^  "-  ^ 
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This  contention  is  unsound.  Sections  2726  and 
2808  [supra)  expressly  declare  that  in  behalf  of  an 
infant  interested  in  a  decedent's  estate,  "  any  person  " 
may  present  a  petition  praying  for  an  accounting 
by  such  decedent's  executor,  administrator  or  tes- 
tamentary trustee.  Thereupon  a  citation  must  be 
issued  directing  the  person  cited  to  show  cause 
why  he  should  not  be  ordered  to  account.  If  upon 
the  return  day  of  such  citation  he  makes  application 
for  a  voluntary  accounting,  he  cannot  be  ordered  to 
account  in  the  proceeding  instituted  in  behalf  of  the 
infant,  and  no  occasion  therefore  can  arise  in  that 
proceeding  for  the  appointment  of  a  special  guardian. 
Such  an  appointment  is  seasonably  made  if  made 
upon  the  return  of  the  citation  issued  upon  the 
petition  of  the  accounting  party  himself. 

If  a  person  cited  on  behalf  of  an  infant  to  account 
as  executor,  administrator  or  trustee  fails,  on  the 
other  hand,  to  file  a  petition  for  a  voluntary  account- 
ing, but  undertakes,  as  the  respondents  have  under- 
taken in  the  case  at  bar,  to  show  cause  why  he 
should  not  be  required  to  account,  the  petition  in  the 
infant's  behalf  should  not  be  dismissed  without  afford- 
ing him  an  opportunity  by  general  or  special  guardian 
to  oppose  its  dismissal. 

If  the  infant's  petition  is  granted  and  an  account 
ordered,  and  there  is  no  appearance  by  the  general 
guardian,  no  further  steps  should  be  taken  in  the 
proceeding  until  after  the  appointment  of  a  special 
guardian. 

An  order  may  be  entered,  directing  the  respondents 
to  account. 
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New  York  County. — Hon.  D.  G.  ROLLINS,  Surro- 
gate.— December,  1886. 

Matter  of  Tietjen. 

In   the  matter  of  the  estate  of  John  G.   Tietjen, 

decea^sed. 

Testator's  will  gave  his  entire  estate  to  the  executors  in  tmst  for  the  bene- 
fit of  his  widow  for  life,  with  remainder  to  his  children.  The  executors 
having  recovered  a  judgment  against  a  debtor  to  the  estate,  upon  which 
the  latter  had  paid,  from  time  to  time,  certain  sums  not  in  excess  of 
the  interest  due  thereon,  without  directions  .as  to  the  mode  of  its  appli- 
cation, the  widow  presented  a  petition  praying  that  the  amount  so  paid 
be  turned  over  to  her,  as  interest  and  income  l)elonging  to  her  under 
the  will.— 

Held^  that  though,  as^etween  the  debtor  and  the  estate,  the  money  in  ques- 
tion might  be  deemed  to  have  been  paid  as  interest,  and  not  in  reduc- 
tion of  principal,  the  same  must,  as  between  the  widow  and  the  chil- 
dren, be  regarded  as  corpus  and  not  income,  and  that  the  prayer  of  the 
petition  must  be  denied. 

Application  by  Anna  R.  Tietjen,  decedent's  widow, 
to  compel  payment  to  her  of  moneys  alleged  to  be  due 
and  payable  to  her  under  decedent's  will. 

Robert  W.  Todd,  for  petitioner, 
Jacob  F.  Millrk,  for  executorn. 

The  Surrogate. — By  the  second  clause  of  his  will, 
this  testator  gives  all  his  estate,  real  and  personal,  to 
his  executors  in  trust,  to  collect  the  rente  of  the  real- 
ty, and  to  invest  and  keep  invested  the  personal  estate 
in  bonds  and  mortgages,  or  in  stocks  or  bonds  of  the 
City  or  State  of  New  York,  or  of  the  Government  of 
the  United  States  j  to  collect  the  interest  and  divi- 
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dends  thereon,  and  to  apply  the  rents,  income,  interest, 
etc.,  to  the  use  of  his  wife  during  her  life.  Upon  her 
death,  the  entire  estate  is  given  in  remainder  to  such 
of  the  children  of  the  testator  as  shall  be  then  living. 

In  September,  1880,  the  executors  recovered  a  judg- 
ment in  the  Supreme  court  against  one  Lichten  for 
the  siuu  of  $2,600  and  upwards.  Lichten  has,  from 
time  to  time,  at  irregular  intervals,  and  in  varying 
amounts,  paid  on  this  judgment  the  sum  of  $560.  No 
one  of  the  payments  has  been  in  excess  of  the  amount 
due  as  interest  on  the  judgment. 

An  application  is  now  made  in  behalf  of  the  widow, 
that  the  executors  be  directed  to  turn  over  to  her  the 
aforesaid  sum  of  $560,  as  interest  and  income  to 
which  she  is  entitled  under  the  will.  It  appears  by 
the  affidavit  of  one  of  the  executors  that  an  execution 
issued  on  the  judgment  in  question  soon  after  its  re- 
covery, was  returned  unsatisfied ;  that  several  sums 
amounting  in  all  to  the  $560,  subsequently  paid  by 
the  judgment  debtor,  were  paid  without  any  direction 
as  to  their  application  to  the  discharge  of  his  indebted- 
ness. The  respondent  insists  that  the  entire  amount 
must  be  treated  as  principal  to  be  invested,  and  that 
the  petitioner  is  only  entitled  to  the  income  thereon. 

It  does  not  appear  that  an  execution  issued  against 
Lichten  would  be  of  any  more  avail  now  than  was  that 
which  was  returned  unsatisfied  in  1880 ;  and  if  Lich- 
ten should  die  to-day,  the  $560  he  has  already  paid 
would  represent  the  entire  interest  of  the  cestuis  que 
triistent  for  life  and  of  the  remaindermen  in  the  avails 
of  the  judgment  against  him. 

It  seems  to  me,  therefore,  that,  even  if  counsel  for 
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the  petitioner  is  correct  in  claiming  that  as  between 
Lichten  and  this  estate  the  moneys  he  has  paid  should 
be  deemed  to  have  been  paid  as  interest  and  not  in 
reduction  of  the  principal,  nevertheless  they  must  be 
deemed  as  between  the  testator's  widow  and  children 
to  be  corpus  and  not  income. 

It  was  doubtless  the  intention  of  the  testator  that 
his  children  should  enjoy,  at  their  mother's  death, 
whatever  she  had  herself  enjoyed  theretofore ;  and  if, 
while  she  is  yet  alive,  Lichten  shall  discharge  his  in- 
debtedness to  the  estate,  an  occasion  will  arise  for 
some  readjustment  of  the  respective  interests  of  her- 
self and  her  children  in  the  proceeds  of  this  judgment. 

At  present,  her  petition  must  be  wholly  denied. 


*    mmi 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— December,  1886. 

Matter  of  Petrie. 
In  the  matter  of  the  estate  of  Ann  Petrie,  deceased. 

Testamentary  trustees,  to  whom  their  testator's  will  has  given  his  residuary 
estate  In  trust,  with  power  **  to  collect  and  receive  the  income  thereof, 
to  sell  and  dispose  of  the  same,  and  to  reinvest  the  proceeds  of  such  sale 
in  any  manner  that  they  shall  deem  best  in  order  to  realize  a  fair 
income  therefrom,  without  restriction  as  to  the  character  or  class  of 
such  investments,^*  are  not  thereby  authorized  to  lend  to  each  other 
assets  of  the  estate,  or  invest  them  upon  the  hazardous  security  of  a 
second  mortgage. 

Application  for  revocation  of  letters  of  surviving 
executor  of  decedent's  will. 
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BuTLEB,  Stillman  &  HuBB  ARD,  foT  petitioner, 
p.  Q.  EcKERSON,  for  executor. 

The  Surrogate. — ^An  application  is  here  made  for 
the  removal  of  George  H.  Petrie  from  his  office  as  sur- 
viving executor  and  trustee  of  and  under  the  will  of 
this  testatrix,  Ann  Petrie,  deceased. 

By  that  will,  which  was  admitted  to  probate  in  Sep- 
tember, 1868,  the  testatrix  gave  her  entire  residuary 
estate  to  her  executors,  in  trust,  "  to  collect  and  re- 
ceive the  income  thereof,  to  sell  and  dispose  of  the 
same,  and  to  reinvest  the  proceeds  of  such  sale  in  any 
manner  that  they  shall  deem  best  in  order  to  realize 
a  fair  income  therefrom,  without  restriction  as  to  the 
character  or  class  of  such  investments." 

The  will  further  directed  that  out  of  such  income 
the  executors  should  pay  over  to  Ann  Petrie,  daugh- 
ter of  the  testatrix,  an  annuity  of  $1,000  during  her 
natural  life,  that  they  should  make  equal  division  of 
the  balance  of  the  income  among  the  four  sons  of  the 
testatrix,  James,  Alexander,  Jonathan  and  George, 
and  that,  at  the  decease  of  the  annuitant,  they  should 
convert  the  entire  estate  into  cash  and  distribute  the 
proceeds  equally  among  the  four  sons  above  named, 
if  they  should  be  then  living. 

"  And  in  case,"  the  will  proceeds  to  say,  "  any  of 
my  said  sons  shall  die  before  my  said  daughter,  leav- 
ing a  child  or  children,  or  leaving  no  child  or  children 
but  leaving  a  widow  him  surviving,  then  such  child 
or  children  or  such  widow,  or  such  person  or  persons 
as  my  said  son  so  dying  shall  by  his  will  and  testa- 
ment for  that  purpose  name  shall  take  the  share  or 

Vol.  v.— 23 


354    CASES  IN  THE  SURROGATES'  COURTS. 

HATTER  OF  PETRIE. 

portion  of  my  estate  and  of  the  income  thereof  which 
said  son  would  by  the  foregoing  provisions  be  enti- 
tled to  receive." 

I  am  clearly  of  the  opinion  that,  by  the  provision 
last  above  quoted,  the  testatrix  intended  that,  in  the 
event  of  the  death  of  any  one  of  her  sons  in  the  life- 
time of  her  daughter,  leaving  a  child  or  children  him 
surviving,  such  child  or  children  of  such  son  so  dying 
should  receive  the  share  of  the  estate  which  such  son 
himself  would  have  received  had  he  lived  to  take  it. 

The  provision  for  payment  to  the  widow  of  a  de- 
ceased son,  or  to  the  person  or  persons  named  in  his 
last  will,  was  not  intended  to  be  effectual  unless  such 
son  should  leave  him  surviving  no  child  or  children. 
Now,  three  of  these  six  petitioners  are  sons  and  the 
three  others  are  daughters  of  the  decedent's  son  Alex- 
ander who  died  in  1872,  while  his  sister,  Ann  Petrie, 
the  annuitant,  now  deceased,  was  j^et  living. 

I  hold,  therefore,  that  the  petitioners  are  persons 
'^  interested  in  the  estate "  and  "  beneficially  inter- 
ested in  the  execution  of  the  trust "  within  the  mean- 
ing of  those  terms  in  §§  2685  and  2871  of  the  Code 
of  Civil  Procedure,  and  are  accordingly  entitled  to  in- 
voke the  authority  of  the  Surrogate  for  the  removal 
of  this  respondent  as  executor  and  trustee. 

The  respondent  does  not  deny  the  allegation  of  the 
petition  that  he  and  his  brother  Jonathan,  now  de- 
ceased, who  was  in  his  life  time  one  of  the  executors 
of  this  estate,  set  apart  the  sum  of  $15,500  as  a  fund 
for  producing  the  annuity  provided  b}'  the  will  for 
their  sister  Ann.  Nor  does  the  answer  dispute  that 
the  moneys  thus  set  apart  were  borrowed  by  the  ex- 
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ecutors  for  their  personal  and  private  use,  the  respon- 
dent taking  to  himself  ^7,500  of  that  amount  and  his 
associate  $8,000.  Each  of  them  individually  gave  to 
the  other  as  executor,  by  way  of  security  for  the  pay- 
ment of  the  respective  loans,  a  mortgage  upon  certain 
real  property. 

The  security  -furnished  by  this  respondent  was  a 
second  mortgage  upon  premises  at  Spuyteq  Duyvil, 
N.  Y.,  already  burdened  with  an  incumbrance  of 
$7,000.  The  value  of  this  property  on  April  1st, 
1869,  when  the  second  mortgage  w%'is  effected,  does 
not  clearly  appear.  The  respondent  says,  in  his  an- 
swer, that  at  the  time  he  supposed  that  the  loan  was 
"amply  secured."  He  does  not  deny  the  petitioner's 
allegation  that  the  property  is  now  worth  no  more 
than  $12,000,  and  that  an  attempt  to  enforce  the  col- 
lection of  the  loan  by  foreclosure  would  result  in  a 
deficiency  of  $2,500  or  $3,000. 

The  conduct  of  this  respondent  in  borrowing  a  por- 
tion of  the  funds  of  the  estate,  under  the  circumstan- 
ces above  disclosed,  and  in  lending  to  his  co-executor 
another  portion,  constituted  a  serious  breach  of  trust. 
While  the  testator  clothed  his  executors  with  large 
discretionary  powers  he  certainly  did  not  authorize 
them  to  lend  to  each  other  the  assets  of  the  estate  or 
to  invest  them  upon  the  hazardous  security  of  a  second 
mortgage  (Matter  of  Cant,  ante^  269,  and  cases  cited  ; 
King  v.  Talbot,  40  N,  T.,  76  ;  Adair  v.  Brimmer,  74 
N.  r:,  539 ;  Lockhart  v.  Reilly,  1  De  G.  &  J,,  464, 
476;  Xorris  v.  Wright,  14  Beav.^  291,  307;  Drosier 
v.  Brereton,  15  Beav.^  226  ;  Westover  v.  Chapman,  1 
Coll.  a  a,  177;  Savage  v.  Gould,  60  ^ow?.  Pr.,  234  ; 
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Singleton  v.  Lowndes,  9  So.  Car.j  465 ;  Stickney  v. 
Sewell,  1  3fyL  &  Cr.^  8 ;  In  re  Walker,  5  Russ.j  7  ; 
Tuttle  V.  Gilmore,  36  N.  J.  Eq,,  617). 

The  mere  fact  that  an  executor,  administrator  or 
trustee  has,  without  lawful  authority,  borrowed  funds 
entrusted  to  his  charge  does  not  ipso  facto  qvW  for  his 
removal.  But  when  his  conduct  has  •been  such  as  to 
endanger  the  trust  property,  or  to  show  a  want  of 
honesty  or  of  proper  capacity  or  of  reasonable  fidelity, 
he  must  be  pronounced  ^^  unfit  for  the  due  execution 
of  his  office,"  and  must  accordingly  be  deprived  of 
it  (Morgan  v.  Morgan,  3  Dem.y  612;  Code  Civ  Pro., 
§§  2685,  2687,  2817). 

It  is  urged  in  behalf  of  this  respondent  that  he  must 
be  held  harmless  for  making  the  investments  here  as- 
sailed because  of  a  certain  agreement  entered  into  on 
April  27th,  1869,  between  himself,  his  co-executor 
and  certain  persons  interested  in  the  estate,  including 
Alexander  S.  Petrie,  the  father  of  these  petitioners. 
There  is  nothing  in  the  terms  of  that  agreement,  or  of 
the  decree  of  April  19th,  1870,  by  which  it  is  recog- 
nized, tending  to  show  that  any  of  the  parties  thereto, 
other  than  the  executors,  were  cognizant  of  the  fact 
that  the  loans  to  which  it  refers  were  loans  to  the  ex- 
ecutors themselves,  or  that  one  of  those  loans  was 
protected  by  no  better  security  than  a  second  mort- 
gage. And,  besides,  these  petitioners  were  not  parties 
to  the  agreement  and  are  not  bound  by  the  decree. 
Assuming,  therefore,  that  the  executors  would  have 
been  protected  in  case  Alexander  S.  Petrie  had  out- ' 
lived  the  annuitant,  they  took  the  risk  of  his  failing 
to  do  so,  and  as  in  fact  the  annuitant  was  living  at 
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ices. 

issedly  unable  to  inake  immediate  resto- 
estate  of  the  funds  he  has  borrowed,  and 
can  only  be  enforced  by  proceedings 
nd  his  property.  I  direct  tliat  his  letters 
be  revoked,  ^d  that  he  be  removed  from 
nistee  under  this  testator's  will. 


Cotns-TY.— Hos.  D.  G.  ROLLINS,  Speko- 
GATE. — January,  1887. 

Matter  op  Marshall. 

r  of  the  estate  of  George  Marshall, 
deceased. 


te  of  decedent  was  given  by  his  will  to  tlie  executors,  in 
It  oF  tbe  Income,  an  annuity  to  his  widow  during  her  life 

and,  during  the  same  period,  to  diatrlbiitp  the  excess  of 
d  the  annuity,  as  followa:  one  third  to  his  sister  A.,  or. 
He  before  the  death  or  remarriage  of  the  widow,  to  her 
Ihlrd  lobis  Bister  B.,  with  a  like  contingent  substitution ; 
Ing  third  "  to  the  children  of  my  (his)  sister  C,  equally." 
Idren  of  C.  having  died,  her  husband,  as  administrator  of 
ilied  for  a  decree  directing  payment  to  him  o(  his  Intes- 

surplua  Income,  which  had  accumuiateil  during  her  lifp- 
of  tiie  widow,  who  was  still  living  and  unmarried.  A 
im  the  matter  was  referred,  having  found  In  favor  of 

clearly  expressed  or  Implied  in  the  will,  an  intention 
atttlbuted  to  testator,  that  the  share  of  the  deceased 
mid  pass  to  her  legal  representative  rather  than  to  the 
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survivors;  but  that  the  question  should  not  be  finally  determined  until 
all  the  children  of  C.  had  been  made  parties. 
Lyons  v.  ^[nhan,  1  Dem.,  ISO;  Rauchfuss  v.  Rauchfuss,  2  id.,  271 — distin- 
guished. • 

Controversy  as  to  construction  of  will,  upon  judi- 
cial settlement  of  account  of  testamentary  trustee. 

Geo.  C.  Coffin,  for  J,  C.  Uo««. 

William  H.  Blain, /or  Margaret  D,  Brewster. 

Elbert  L.  Burnham,  Jr.,  for  trustee. 

The  Surrogate. — The  residuary  estate  of  this  tes- 
tator was  given  by  his  will  to  his  executors  in  trust 
to  pay  to  his  widow  out  of  the  rents,  income  and 
profits  thereof  the  sum  of  $300  annually  during  her 
life  or  w^idowhood,  and  during  the  same  period  to  dis- 
tribute the  rents,  income  and  profits  in  excess  of  that 
sum  as  follows :  one  third  part  to  his  (the  testator  s 
sister  Mary,  or  in  case  she  should  die  prior  to  the 
death  or  remarriage  of  his  widow,  then  to  her  chil- 
dren ;  another  third  part  to  his  sister  Eliza,  with  a 
similar  substitution  of  her  children  for  herself  in  a 
contingency  analogous  to  that  just  specified,  the 
remaining  one  third  part  "  to  the  children  of  my 
deceased  sister  Ann  Davis,  equally." 

On  September  26th,  1883,  a  decree  was  entered  in 
this  court  whereby  the  account  of  the  acting  trustee 
of  this  estate  was  settled  and  determined,  and  where- 
by it  Avas  adjudged  and  decreed  that  he  had  thereto- 
fore received  from  his  predecessor  in  office,  and  then 
held  in  his  hands,  the  sum  of  $2,465.71,  belonging  to 
the  children  of  Ann  Davis,  aforesaid,  and  that  there 
were  allso  due  to  said  children  certain  other  suras  by 
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way  of  interest  upon  the  said  ^2,465.71,  and  as  parcel 
of  the  surplus  income  of  this  estate  since  it  had  come 
into  the  possession  of  the  accounting  trustee. 

The  decree  aforesaid  directed  the  payment  to  Mar- 
garet D.  Brewster,  one  of  the  daughters  of  the  said 
Ann  Davis,  deceased,  of  one  third  of  the  said  sum  of 
$2,465.71  and  interest,  and  the  retention  by  said  trus- 
tee of  the  remaining  two  thirds  thereof  until  the  fur- 
ther order  of  the  Surrogate.  On  June  20th,  1885, 
John  Caspar  Ross  filed  a  petition  in  this  court,  wliere- 
in  he  alleged  among  other  things,  that  Annie  M. 
Davis,  another  of  the  children  of  said  Ann  Davis,  de- 
ceased, had  become  his  wife  in  the  year  1862,  and  had 
died  intestate  in  March,  1883,  and  that  in  June,  1885, 
he,  the  said  petitioner,  had  obtained  letters  of  admin- 
istration upon  her  estate  from  the  Surrogate  of  this 
county.  He  asked  that,  in  view  of  the  foregoing 
premises,  the  trustee  of  this  estate  be  directed  to  pay 
him  one  third  part  of  the  said  sum  of  $2,465.71,  with 
interest,  etc.,  being  the  same  amount  theretofore 
ordered  to  be  paid  Margaret  D.  Brewster^  and  being 
parcel  of  the  surplus  income  as  aforesaid  that  had 
accrued  during  the  lifetime  and  widowhood  of  the  wife 
of  the  decedent,  who  is  still  living  and  has  never  re- 
married. 

This  application  and  the  answer  thereto  were  sub- 
mitted to  a  referee  whose  report  in  favor  of  the  peti- 
tioner I  am  now  asked  to  confirm.  Certain  of  the 
findings  of  the  referee  involve  the  determination  that, 
by  the  terms  of  his  will,  the  testator  contemplated 
that,  in  the  event  of  the  death  of  any  child  of  his  de- 
ceased sister  Ann  during  the  continuance  of  the  trust 
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for  the  benefit  of  his  widow,  the  share  of  the  income 
that  such  child  would  have  taken  if  he  or  she  had  con- 
tinued to  live,  should  pass,  not  to  the  surviving  chil- 
dren of  Ann,  but  to  such  person,  perhaps  a  stranger 
to  the  testator's  blood,  as  might  be  the  legal  repre- 
sentative of  the  estate  of  the  child  so  dying. 

I  doubt  whether  such  an  intention  should  be  attrib- 
uted to  the  testator,  unless  it  is  very  clearly  expressed 
in  his  will,  or  unless  some  rule  of  law  or  principle  of 
construction  applicable  to  the  situation  forbids  any 
other  interpretation  of  that  instrument. 

His  executors  are  directed  upon  the  death  or  re- 
marriage of  his  widow,  to  convert  the  entire,  estate 
(which  seems  to  consist  of  real  property  exclusively) 
into  money,  and,  after  the  defrayment  of  certain 
expenses  thereout,  to  divide  the  proceeds  into  three 
equal  parts,  and  to  make  distribution  as  follows ;  "  one 
third  part  to  the  children  and  descendants  then  sur- 
viving of  my  sister  Mary,  another  third  part  to  the 
children  and  descendants  then  surviving  of  my  sister 
Eliza,  and  the  other  third  part  to  the  children  and 
descendants  then  surviving  of  my  deceased  sister 
Annie." 

From  this  disposition  of  the  remainder  it  may  be 
claimed,  not  unreasonably,  that  no  children  of  Ann, 
save  those  who  shall  be  living  at  the  time  the  estate 
is  directed  to  be  converted,  will  be  entitled  to  share 
in  the  proceeds  of  the  conversion,  and  that  that  prop- 
osition is  sound,  irrespective  of  the  question  whether 
the  children  of  Ann  are  given  merely  a  contingent 
interest  in  such  proceeds,  or  whether  each  of  them  is 
given  a  vested  interest  therein,  defeasible  by  reason 


YORK  COUNTY,  JANUARY,  1887.      361  , 

UATTEIt   Vr   MARSHALL. 

T  death  before  the  death  or  remarriage  of 
•'s  widow.  And  in  view  of  this  disposition 
linder,  it  is  certainly  questionable  whether 
1  of  Ann  who  have  survived  their  deceased 
not  be  entitled  to  such  share  of  the  surplus 
eh  has  accrued  since  her  death,  as  she  hei^ 
laim  were  she  alive  to  take  it. 
s  cited  in  behalf  of  the  petitioner,  uphold- 
lim  of  the  representative  or  heir  of  a  de- 
iii  que  trust  of  income  bequeathed  by  a 
)me  that  had  accrued  subsequently  to  the 
i  decedent,  were  cases  where  such  decedent 
d  to  have  had^n  indefeasible  vested  inter- 
•rincipal  or  corpus  of  the  trust  estate  (see 
[ahan,  1  Dem.,  180 ;  affi'd,  98  N.  Y.,  372 ; 
V.  Rauchfuss,  2  Dem.,  271).  And  such, 
le  situation  in  Thompson  v.  Conway  (23 
and  in   Embury  v.  Sheldon  (68  N.   ¥., 

ition  to  the  claim  that  all  the  children  of 
■'s  sister  Ann,  who  were  living  at  his  death, 
ted  interest  in  the  surplus  income  that 
•ue  before  the  termination  of  the  trust 
nay  be  urged  with  some  force  that  such 
)me  is  given  to  the  three  children  of  Ann 
r  as  joint  tenants,  so  that  the  share  of  any 
a  who  might  die  during  the  subsistence  of 
ould  go  at  once  to  the  survivors. 
)t  now  declare  what  in  my  view  is  the  true 
1  of  the  provision  here  in  controversy.  I 
the  above  suggestions  merely  to  indicate 
imof  this  petitioner  is  of  doubtful  validity, 
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and  that  there  should  be  no  adjudication  in  his  favor 
until  all  persons  whose  rights  might  be  thereby  prej  u- 
diced  shall  have  been  afforded  opportunity  to  be  heard 
(Beekman  v.  Vanderveer,  3  Dem.^  221). 

One  of  the  children  of  Ann  Davis  has  voluntarily 
appeared  in  this  proceeding  by  her  attorney  and 
makes  no  opposition  to  the  petitioner's  application. 
The  other,  a  son,  is  not  before  the  court.  He  should 
be  cited  to  attend  the  proceeding,  and  when  he  shall 
have  appeared,  or,  after  due  service  of  citiition,  shall 
have  failed  to  appear,  his  rights  and  the  rights  of  all 
other  persons  interested  herein  will  be  adjudicated. 


'•»> 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— January,  1887. 

Matter  of  Aaron. 

In  the  matter  of  the  estate  of  Elias  E.  Aaron,  de- 

ceased. 


a  decree,  refusing  probate  to  an  alleged  will,  directed  the  temporary  admin- 
istrator of  decedent's  estate  to  make  certain  payments,  as  costs,  out  of 
such  estate. — 

Held,  that  this  decree  made  the  administrator  a  party  to  the  special  pro- 
ceeding of  which  It  was  the  determination,  and  gave  him  a  standin 
which  justified  a  motion  on  his  part  for  its  modification. 

A  Surrogate's  court  is  without  authority  to  direct  a  temporary  administra- 
tor of  a  decedent's  estate  to  pay  thereout  any  sum  as  costs  of  a  special 
proceeding  instituted  to  procure  probate  of  the  will. 

Costs,  when  allowed,  must  be  awarded  to  parties  and  not  to  their  counsel. 


I 
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A.  per  diem  allowance,  for  time  occupied  in  preparitij;  for  tnal,  is  permis- 
sible only  ill  respect  of  accounting  proceedings,  as  specified  in  Code  Civ. 
Fro.,  §  20152. 

Application  to  modify  decree,  refusing  probate  to 
papers  propounded  as  decedent's  will. 

TuTTLE,  GooDELL  &  Bhooks,  foT  the  motion, 
Langbein  Bros.  &  Laxobein,  opposed. 

The  Surrogate. — Pending  a  controversy  in  this 
court  over  the  claim  to  probate  of  two  papers,  each  of 
which  liad  been  propounded  as  solely  constituting  this 
decedent's  last  will  and  testament,  his  son,  Charles  E. 
Aaron,  who  had  appeared  in  the  proceeding  as  a  party 
contestant,  was  appointed  temporary  administrator  of 
the  estate,  and  entered  at  once  upon  the  duties  of 
that  office. 

The  proceeding  resulted,  on  Noveinber  25th,  1885, 
in  a  decree  which  adjudged  that  neither  of  the  papers 
aforesaid  was  entitled  to  probate.  That  decree  con- 
tained the  following  provisions : 

"  It  is  ordered "  .  .  .  "  that  Charles  E.  Aaron,  as 
temporary  administrator  of  Elias  E.  Aaron,  deceased, 
pay  to  George  F.  Langbein,  Esq.,  attorney  for  Charles 
E.  Aaron,  the  sum  of  ten  hundred  dollars  costs  out  of 
the  estate  of  said  deceased  ;  and  that  he  pay  to  Gilbert 
H.  Crawford,  Esq.,  attorney  for  Fitzgerald  Tisdall  and 
Isaac  A.  Drake  "  (contestants  in  the  proceeding)  "  the 
sum  of  $500.00  costs  out  of  the  said  estate."  After 
this  decree  was  entered,  the  genuine  will  of  this  de- 
cedent was  admitted  to  probate,  and  letters  testamen- 
tary thereon  were  issued  to  the  said  Charles  E.  Aaron. 

On   June   30th,  1886,  Messrs.  Tuttle,  Goodell   & 
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Brooks,  as  "  attorneys  for  Charles  E.  Aaron,  tempo- 
rary administrator  and  executor,"  obtained  from  the 
Surrogate  an  order  to  show  cause  why  so  much  of  the 
decree  of  November,  1885,  as  awards  costs  out  of  said 
estate  directly  to  the  said  attorneys,  Langbein  and 
Crawford,  and  directs  that  the  same  be  paid  by 
Charles  E.  Aaron,  as  temporary  administrator,  should 
not  be  vacated,  and  why  such  other  relief  should  not 
be  granted  as  might  seem  just. 

Mr.  Langbein  responded  to  the  order  to  show  cause 
by  filing  certiiin  affidavits,  wherein  it  was,  among 
other  things,  alleged  that  a  law  firm  in  which  he  had 
been  and  then  was  a  partner,  had  appeared  in  this 
court  in  divers  specified  proceedings  as  the  attorneys 
of  record  of  the  said  Charles  E.  Aaron  as  temporary- 
administrator,  and  that  such  firm  had  not  consented 
that  any  other  person  or  persons  be  substituted  in  its 
stead  as  attorney  or  attorneys  for  such  temporary 
administrator,  and  that  no  order  had  been  entered  in 
this  court  directing  such  substitution. 

It  is  claimed  that,  for  this  cause,  the  moving  party 
herein  has  no  right  to  make  his  motion  by  his  present 
attorneys,  and  it  is  also  claimed  that  he  has  no  stand- 
ing  to  make  it  at  all,  as  he  was  not,  in  his  capacity  of 
temporary  administrator,  a  party  to  the  controversy 
over  probate. 

Neither  of  these  objections  is  sound.  The  fact  that 
the  Messrs.  Langbein  have  acted  in  certain  proceed- 
ings connected  with  this  estate,  as  the  attorneys  for 
the  moving  party  herein,  does  not  preclude  such 
party  from  availing  himself  in  other  proceedings  of 
the  services  of  other  attorneys.     It  may  be  that  the 
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respondent  is  technically  correct  in  insisting  that,  as 
the  temporary  administrator,  as  such,  was  not  a  party 
to  the  proceeding  for  probate,  he  should,  before  mov- 
ing to  vacate  the  decree  complained  of,  have  sought 
and  obtained  leave  of  the  court  so  to  do ;  but  if  he 
asks  no  more  than  justice  requires,  his  application 
may  properly  be  treated  as  if  all  formal  preliminaries 
had  been  by  him  duly  observed. 

The  decree  itself  made  him  for  the  first  time  a 
party  to  the  proceedings  of  which  it  was  the  culmina- 
tion. It  directed  him  to  pay  out  to  certain  persons,  for 
certain  specified  purposes,  certain  moneys  in  his  hands 
belonging  to  this  estate.  He  should  certainly  be  per- 
mitted to  show,  if  he  can,  that  that  direction  was  not 
within  the  jurisdiction  of  the  court,  and  should  he  be 
successful  the  decree  thus  discovered  to  be  erroneous 
must  be  set  aside. 

First,  The  first  ground  of  complaint  against  this 
decree  is  that  the  Surrogate  was  without  authority  to 
order  any  part  of  the  expenses  of  the  probate  contro- 
versy to  be  paid  by  the  temporary  administrator.  The 
general  powers  of  such  an  officer  are  specified  in 
§§  2672  and  2674  of  the  Code  of  Civil  Procedure. 
The  latter  section  authorizes  him,  under  certain  cir- 
cumstances, to  pay  debts  contracted  by  the  decedent  in 
his  lifetime.  Section  2672  provides  that  the  Surrogate 
may  authorize  a  temporary  administrator  to  pay  a 
legacy  or  a  distributive  share,  or  expenses  incurred 
by  him  in  the  administration  of  his  trust,  or  the  funeral 
expenses  of  his  decedent,  or  "  stenogrcqyhei^'s  or 
referee  8  fees  on  contest  of  a  will  or  administration,^* 

The  express  grant  to  the  Surrogate  of  authority  to 
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direct  a  temporary  administrator  to  pay  out  moneys 
for  the  purpose  specified  in  the  words  above  italicized 
affords  of  itself  a  strong  argument  in  support  of  the 
proposition,  that,  to  that  extent  only,  can  a  temporary 
administrator  be  empowered  to  defray  the  expenses 
of  a  controversy  over  probate.  The  chief  function  of 
that  office  is  to  collect  and  preserve  the  estate.  He 
can  lawfully  part  with  its  assets  only  in  cases  and 
under  circumstances  distinctly  specified  in  the  statute. 
This  view  is  in  harmony  with  all  the  adjudicated  cases 
that  have  fallen  under  my  observation. 

It  was  decided,  in  1859,  in  the  Matter  of  Parish  (29 
Barh.y  637)  that  the  collector  of  a  decedent's  estate 
could  not  be  ordered  by  the  Surrogate  to  pay  the 
costs  and  expenses  of  a  proceeding  for  the  probate  of 
such  decedent's  will. 

In  1877,  it  was  held  in  Matter  of  Haskett  (4  Redf.. 
165)  that  prior  to  the  enactment  of  §  10,  chapter 
359,  Laws  of  1870,  the  Surrogate  had  no  authority  to 
direct  such  a  collector  to  pay  the  claims  of  his  dece- 
dent's creditors,  and  that  after  that  enactment  such 
authority  could  be  exercised  only  within  the  limita- 
tions which  the  section  prescribed. 

It  was  held,  in  Matter  of  Cogswell,  decided  in 
March,  1880  (4  Redf.,  341),  that  this  court  could  not 
direct  a  collector  to  pay  his  decedent's  funeral  ex- 
penses ;  and  in  Riegelman  v.  Riegelman,  decided  in 
October  of  the  same  year  (4  Redf.^  492),  that  it  could 
not  direct  him  to  pay  a  legacy  or  distributive  share. 
Either  of  those  directions  would  be  lawful  under  the 
Code  as  it  now  stands  (§  2072,  suj^ra).  Surrogate 
Livingston  declared,  in  Matter  of   Badger  (7  Law 
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BulLj  71),  that  he  was  powerless  to  grant  an  order 
directing  a  temporary  administrator  to  pay  the  costs 
of  a  contested  proceeding  for  the  grant  of  letters  of 
administration. 

In  view  of  the  language  of  §  2672,  the  decisions 
above  cited,  and  the  history  of  the  legislation  touch- 
ing collectors  and  temporary  administrators,  I  am  con- 
vinced that  the  direction  in  the  decree  here  com- 
plained of  was  unauthorized. 

Second.  It  was  unauthorized  for  another  reason 
and  in  another  particular.  The  costs  for  whose  pay- 
ment it  provided  were  awarded  directly  to  counsel. 
Since  the  repeal  of  chapter  359  of  the  laws  of  1870 
no  such  award  has  been  warranted  by  law.  Costs,  if 
allowed  at  all,  must  be  allowed  not  to  counsel,  but  to 
parties,  in  accordance  with  the  provisions  of  §  2561 
of  the  Code  of  Civil  Procedure  (Walton  v.  Howard,  1 
Dem.,  103). 

Third.  The  directions  for  the  payment  of  $1,000 
to  Mr.  Langbein  was  based  upon  a  bill  of  costs  pre- 
sented by  him  and  upon  an  affidavit  alleging  that,  in 
the  performance  of  his  duties  as  attorney  in  the  pro- 
bate proceeding,  he  had  been  necessarily  employed 
for  ninety-three  days.  If  all  that  time  had  been  oc- 
cupied in  the  trial  the  amount  allowed  by  the  decree 
would  not  be  in  excess  of  the  statutory  limit ;  but  it 
appears  upon  examination  of  the  affidavit  referred  to, 
that  Mr.  Langbein  was  actually  engaged  in  court  on 
but  fifty-one  daj's,  and  that  he  devoted  the  remainder 
of  the  ninety-three  days  to  preparation  for  trial.  Now 
for  time  expended  in  such  preparation  the  Surrogate 
has  no  authority  to  grant  a  per  diem  allowance,  ex- 
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cept  under  the  circumstances  indicated  in  §  2562 ; 
and  that  section  relates  to  accounting  proceedings 
exclusively.  The  maximum  award  that  could  prop- 
erly have  been  made  on  the  disclosures  of  Mr.  Lang- 
bein's  affidavit  and  bill  of  costs  was  $584.24.  That 
award  would  have  afforded  inadequate  compensation 
for  the  zealous  and  efficient  services  that  were  ren- 
dered by  him  in  the  proceeding  for  probate.  Indeed, 
the  entire  amount  allowed  by  the  decree  is  much  less 
than  those  services  were  fairly  worth  as  between  coun- 
sel and  client;  but  the  limitations  of  §  2561  cannot 
for  any  cause  be  overpassed. 

The  motion  of  the  temporary  administrator  must  be 
granted,  and  the  decree  of  November  25th,  1883,  must 
be  amended,  so  that  the  last  paragraph  may  read  as 
follows :  "  And  it  is  further  ordered  that  there  be 
allowed  to  said  Charles  E.  Aaron,  one  of  the  contest- 
ants herein,  the  sum  of  $584.24  as  costs  and  counsel 
fee  of  George  F.  Langbein,  his  counsel  in  these  pro- 
ceedings, the  same  to  be  paid  out  of  the  funds  of  this 
estate  by  such  person  or  persons  as  shall  hereafter  be 
granted  letters  of  administration  or  letters  testamen- 
tary upon  the  estate  of  this  decedent ;  and  that  there 
be  allowed  to  the  contestants,  Fitzgerald  Tisdall  and 
Isaac  A.  Drake,  as  costs  and  counsel  fee  of  Gilbert  H. 
Crawford,  their  counsel,  the  sum  of  $250,  to  be  paid 
in  the  same  manner  as  aforesaid  out  of  the  funds  of 
this  estate."  The  last  named  sum  is  all  that  can  prop- 
erly be  allowed  the  parties  represented  by  Mr.  Craw- 
ford, under  the  circumstances  disclosed  by  his  affidavit 
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New  Yobk  County. — Hon.  D.  G.  ROLLINS,  Surro- 
gate.—February,  1887- 

Matter  of  Schbuer. 

In  ike  matter  of  the  estate  of  Moses  {otherwise  Henry) 

ScHEUER,  deceased. 

One  claiming  to  foe  decedent's  widow  and,  as  such,  entitled  to  letters  of  ad- 
ministration of  his  estate,  having  moved  for  the  revocation  of  such  let- 
ters previously  issued  to  others,  and  supported  her  application  by  her 
affidavit  of  personal  transactions  and  communications  between  herself 
and  decedent,  respondents  objected  to  the  evidence  as  incompetent  un- 
der Code  Civ.  Pro.,  §  829.— 

Held,  that  respondents  had  relieved  petitioner  from  the  disqualification 
contended  for,  by  putting  i!i  evidence  declarations  of  decedent  denying 
the  relationship  upon  which  the  application  was  based. 

Petition  for  revocation  of  letters  of  administration, 

James  M.  Smtth,  for  petitioner. 

Sahusl  B.  Hambubosb,  for  adminUiirators. 

The  Surrogate. — Letters  of  administration  npon 
the  estate  of  this  decedent  were  granted  to  his  aunt 
and  another  on  November  29th,  1886.  On  December 
7th,  the  petitioner  commenced  proceedings  for  the  re- 
vocation of  those  letters,  claiming  that  she  was  herself, 
as  the  widow  of  decedent,  entitled,  in  priority,  to  ad- 
minister. 

Numerous  affidavits  have  been  submitted  bv  the 
respective  parties,  some  supporting,  some  attacking 
the  allegations  of  the  petition.     I  am  asked  by  coun- 

VoL.  v.— 24 
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sel  for  the  respondents  to  disregard  all  statements 
made  by  the  petitioner  as  to  personal  transactions  and 
communications  between  herself  and  the  decedent 
upon  the  ground  of  her  incompetency  under  §  829  of 
the  Code  of  Civil  Procedure  to  give  testimony  in  that 
regard. 

The  respondents  have  put  in  evidence  declarations 
of  the  decedent  denying  that  the  petitioner  was  his 
wife,  and  disclosing  what  he  claimed  to  be  the  rela- 
tions between  himself  and  her,  and  the  circumstan- 
ces  under  which  she  made  the  Chicago  affidavit.  By 
pursuing  this  course,  the  respondents  have  relieved 
the  petitioner  from  the  disqualification  established  by 
§  829  (Smith  v.  Crawford,  3  Hun^  585 ;  Marsh  v.  Brown, 
18  Hun,  319 ;  Potts  v.  Mayer,  86  N.  F.,  302  ;  Wads- 
worth  V.  Heermans,  85  N.  J".,  639  ;  Estate  of  Stanley, 
N.  F.  Stirrog,  Dec,  May  27th,  1886).  I  cannot  make 
proper  disposition  of  the  matter  here  at  issue  upon 
the  affidavits  submitted  by  the  respective  counsel ;  the 
case  is  peculiarly  one  in  which  an  oral  examination 
and  cross-examination  of  witnesses  is  desirable  if  not 
indeed  essential  for  the  discovery  of  the  truth. 

There  must  be  an  order  of  reference. 
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New  Yobk  County. — Hon.  D.  G.  ROLLINS,  Subro- 
gate.— February,  1887* 

Matter  op  Knittel. 

In  the  matter  of  the  estate  of  Antoinette  Knittel, 

deceased. 

Code  Civ.  Pro.,  §§  2706-2714  were  designed  to  afford  a  simple  and  summary 
procedure  whereby  an  executor  or  administrator  might  secure  the  sur- 
render of  property i  belonging  to  his  decedenVs  estaUy  discovered  to  be 
in  the  hands  or  under  the  control  of  one  not  lawfully  entitled  to  the 
possession. 

Those  sections  do  not  authorize  the  examination  of  a  debtor  of  a  decedent, 
merely  for  the  pui-pose  of  ascerlaiuing  the  nature  and  extent  of  the 
debtoi-'s  liabililies  to  the  estate. 

Hence,  wliere  an  administratrix  caused  the  president  of  a  savings  bank,  in 
which  a  deposit  had  been  made  in  trust  for  her  decedent  during  her 
life  time,  to  be  cited  to  attend  in  court,  and  asked  that  he  be  exam- 
ined, in  order  that  petitioner  might  be  fully  advised  as  to  said  moneys 
and  the  detention  thereof,  and  In  order  that  she  might  obtain  payment 
of  the  same, — 

Held,  that  money  so  deposited  became  at  once  the  property  of  the  depos- 
itary ;  and  that  the  proceedings  for  examination  should  be  dismissed. 

Special  proceeding  instituted  for  the  discovery  of 
assets  of  decedent's  estate. 

John  McCrone, /or  administratrix, 
Norwood  &  Cooobshall,  for  hank. 

The  Surrogate. — In  the  lifetime  of  Antoinette 
Knittel,  this  decedent,  who  died  before  she  had  at- 
tained her  majority,  one  Margaret  Knittel,  now  de- 
ceased, deposited  in  the  Bowery  Savings  Bank,  in 
trust  for  Antoinette's  benefit,  a  certain  sum  of  money. 
The  administratrix  of  this  estate  has  caused  the  presi- 
dent of  such  savings  bank  to  be  cited  before  the  Suiv 
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rogate,  and  now  asks  that  such  president  be  examined,  - 
in  order  that  she,  the  petitioner,  may  be  "  fully  advised 
as  to  said  moneys  and  the  detention  by  said  bank  of 
the  same,"  and  in  order  that  she  may  obtain  payment 
of  the  same.  It  is  claimed  by  counsel  for  the  bank 
that  the  petition  shows  on  its  face  that  the  applicant 
is  not  entitled  to  the  relief  which  she  seeks,  and  that 
such  petition  should  therefore  be  dismissed. 

I  have  no  doubt  of  the  purpose  which  the  leg- 
islature aimed  to  accomplish  by  the  enactment  of 
§§  2796-2714  of  the  Code  of  Civil  Procedure— the 
provisions  of  law  here  invoked  by  the  petitioner. 
Those  sections  were  designed  to  afford  a  simple  and 
summary  procedure  whereby  the  executor  or  admin- 
istrator of  a  decedent  might  obtain  an  order  for  the 
surrender  and  delivery  of  such  money  or  other  prop- 
erty belonging  to  such  decedent's  estate  slh  should  be 
discovered  to  be  in  the  hands  or  under  the  control  of 
some  person  or  persons  not  lawfully  entitled  to  the 
possession  thereof. 

The  sections  of  title  4  of  chapter  18,  which  precede 
§  2712,  merely  point  out  the  course  which  must  be 
pursued  by  the  representative  of  a  decedent's  estate 
in  order  to  effect  the  result  indicated  in  the  last 
named  section — i.  e.,  the  delivery  of  any  money  or 
property  of  such  estate  found  to  be  withheld  or  con- 
cealed by  one  having  no  just  title  to  its  possession. 
Whenever,  therefore,  it  is  apparent  at  any  stage  of  a 
proceeding  based  upon  the  sections  referred  to  that 
such  a  result  is  in  the  nature  of  things  unattainable^ 
the  proceeding  should  terminate. 

Assuming  the  truth  of  the  allegations  of  this  peti- 
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tion,  it  is  clear  that  no  disclosures  that  might  be 
made  upon  an  examination  of  the  person  here  cited 
would  justify  such  an  order  as  is  contemplated  by 
§  2712,  for  it  is  true,  as  counsel  for  the  respondent 
contends,  that  the  moneys  which  were  deposited  in 
the  Bowery  Savings  Bank  by  Margaret  JKnittel  became 
at  once  the  property  of  the  bank,  and  that  by  reason 
of  such  deposit  a  liability  was  created  on  the  part  of 
the  bank  to  jpay  thereafter  an  amount  equal  to  such 
deposit,  together  with  interest  thereon  according  to 
the  terms  of  the  contract  under  which  such  deposit 
was  made  (Whitlock  v.  Bowery  Sav.  Inst'n,  36  Hun^ 
460 ;  Lund  v.  Seaman's  Bank  for  Savings,  37  Barb., 
129;  Peo.  v.  Mechanics  &  Traders'  Sav.  Inst'n,  92 
iV.  F.,  7). 

While  it  must  be  assumed  for  the  purposes  of  the 
respondent's  motion  to  dismiss  this  proceeding,  that 
the  bank  has  never  paid  over  or  accounted  for  its 
indebtedness,  it  is  nevertheless  true  that  it  has  now 
in  its  hands  no  specific  moneys  whose  delivery  to  the 
petitioner  this  court  has  authority  to  direct  by  virtue 

of  §  2712. 

The  fact  that  the  deposit  in  question  was  made, 
not  to  the  credit  of  the  depositor  herself,  but  in  trust 
for  another  person,  and  that  person  an  infant,  is  a 
circumstance  which  does  not,  in  my  judgment,  a£fect 
the  matter  here  presented  for  determination. 

A  decision  that  the  inquiry  must  proceed  could 
only  be  justified  upon  the  ground  that  the  representa- 
tive of  an  estate  is  accorded,  by  §§  2706-2714,  the 
right  to  examine  a  debtor  of  his  decedent  merely 
for  the  sake  of  ascertaining  the  nature  and  amount  of 
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such  debtor's  liabilities  to  the  estate.  This  ground  is 
untenable.  Proceedings  dismissed^  without  costs  to 
either  party. 


I  •■>  i 


New  Yoek  Coitnty.— Hon.  D.  G.  ROLLINS,  Sureo- 

GATE.— March,  1887. 

Mattee  op  Gall. 
In  the  matter  of  the  estate  of  Joseph  Gall,  deceased. 

A  child  of  a  decedent,  bom  of  a  marriage  contracted  before  the  execntion 
of  the  will  of  the  latter,  cannot  contest  the  admission  of  that  instni* 
ment  to  probate  upcm  the  ground  that  he  is  not  therein  or  otherwise 
provided  for;  but  is  confined  to  the  remedy,  afforded  by  Code  Civ.  Pro., 
§  1868,  to  recover  the  share  of  the  property  saved  to  him  by  2  R.  S., 
65,  §  49.  Contra,  where  the  marriage  followed  the  testamentary  act, 
and  issue  thereof,  so  situated,  survives;  in  which  case  the  will  is  to  be 
deemed  revoked,  pursuant  to  2  R.  S.,  64,  §  43. 

Application  for  probate  of  will. 

James  T.  Law, /or  proponent. 
A.  SiMis,  Jb.,  special  guardian. 

The  Surrogate. — ^I  am  asked  to  admit  to  probate 
two  papers  propounded  as  together  constituting  this 
decedent's  last  will  and  testament^  notwithstanding 
certain  objections  interposed  in  behalf  of  one  Caroline 
Gall,  an  infant,  who  is  claimed  by  her  special  guar- 
dian to  be  decedent^s  posthumous  child. 

One  of  these  objections  challenges  the  jurisdiction 
of  this  court,  but,  upon  the  affidavits  and  papers  here- 
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tofore  submitted,  I  am  convinced  that  it  is  not  well 
taken.     It  must,  therefore^  be  overruled. 

In  his  only  other  objection,  the  special  guardian 
alleges  that  "  subsequent  to  the  making  of  the  said 
will "  the  testator  married  one  Amelia  Steel ;  that  said 
Amelia  Steel  thereafter  gave  birth  to  the  infant,  whom 
such  special  guardian  here  represents,  and  that  such 
infant  is  issue  of  such  marriage.  It  is  further  set  forth 
in  the  second  objection  that  the  "  said  will"  undertakes 
to  dispose  of  the  decedent's  entire  estate  ;  that  it  con- 
tains no  provision  for  such  infant,  and  makes  no  men- 
tion of  her ;  and  that  the  decedent  has  not  provided 
for  her  apart  from  such  alleged  will  by  settlement  or 
otherwise. 

It  is  insisted  by  counsel  for  the  proponent  that,  if 
Caroline  Gall  is  in  truth  the  daughter  of  the  decedent, 
born  after  the  making  of  the  will,  she  is  entitled,  by 
the  express  terms  of  the  statute  in  such  cases  provided 
{%  49,  tit.  1,  ch.  6,  part  2,  R.  S. ;  3  Banks,  7th  ed., 
2287),  to  the  same  share  in  this  estate  which  would 
be  hers  if  her  father  had  died  intestate  ;  that  there- 
fore she  has  no  interest  in  this  proceeding,  but  that 
she  should  be  required  to  resort,  after  the  probate  of 
the  will,  to  the  remedies  afforded  by  §  1868  of  the 
Code  of  Civil  Procedure. 

Such  is  undoubtedly  the  situation  of  affairs  if,  at  the 
time  the  decedent  executed  the  latter  of  the  two 
papers  here  in  controversy,  he  and  Amelia  Steel  vvere 
husband  and  wife.  If  however  their  intermarriage 
occurred  after  such  execution  the  rights  of  the  infant 
Caroline  Gall,  if  she  is  in  truth  the  decedent's  daugh- 


i. 


376      CASES  IN  THE  SUKROGATES'  COURTS. 

HATTEB  OF  GALL. 

ter,  are  to  be  ascertained  by  reference  to  §  43,  tit.  1, 
ch.  6,  part  2,  R.  S.  (3  Banks,  7th  ed.,  2286). 

That  section  provides  that  "  if,  after  the  making  of 
any  will  disposing  of  the  whole  estate  of  the  testator, 
such  testator  shall  marry  and  have  issue  of  such  mar- 
riage, and  the  wife  or  issue  of  such  marriage  shall  be 
living  at  the  death  of  the  testator,  such  will  shall  he 
deemed  revoked^  unless  provision  shall  have  been 
made  for  such  issue  by  some  settlement,  or  unless 
such  issue  shall  have  been  provided  for  in  the  will  or 
in  such  way  mentioned  therein  as  to  show  an  inten- 
tion not  to  make  such  provision.  And  no  other  evi- 
dence to  rebut  the  presumption  of  such  revocation 
shall  be  received." 

The  special  guardian's  objections  do  not  distinctly 
indicate  whether  the  marriage  between  the  decedent 
and  Amelia  Steel  is  claimed  to  have  taken  place  before 
the  execution  of  the  codicil  or  after.  They  may  be 
so  amended  as  to  contain  a  distinct  allegation  in  this 
regard.  If  such  amendment  shall  be  made,  and  it 
shall  be  averred  that  the  execution  of  the  codicil  pre- 
ceded the  marriage,  the  present  motion  in  behalf  of 
the  proponent  must  be  denied,  otherwise  it  must  be 
granted. 
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JBK  CoiTNTY.— Hon.  D.  G.  ROLLINS,  Subro- 
gate.—Match,  1887. 

Matter  of  Clark. 

latter  of  the  estate   of  Lemuel  B.   Clark, 
deceased. 

nent  entered,  pnreuant  to  Code  CiT.  Pro.,  §  763.  agaEnat  a  par- 
acllon,  after  his  death,  occurring  aubaequentiy  to  interlocu- 
i;ioeiit  against  him,  has  under  2  K.  S.,  87,  g  27,  subd.  3,  wlien 
:ketetl,  the  same  force  and  effect,  as  ic^'urds  title  to  priority  Id 
'.,  ta  if  decedent  Iiad  died  on  tlie  day  Uefojc  its  entiy. 

lATioN  by  judgment  creditor  for  decree  direot- 
lent  of  his  claim. 

Secor  a  Page,  for  petitioners. 
TTERILI.,  for  rttpondent. 

[jRROGATE. — These  petitioners  in  the  lifetime 
[Cedent  brought  an  action  against  him.  He 
d  a  demurrer.  His  demurrer  was  overruled 
nterlocutory  judgment  was  entered  against 
lay  29th,  1886.  That  judgmentgranted  him 
withdraw  his  demurrer  and  to  answer  within 
ays,  on  payment  of  costs.  It  directed  that  in 
hould  fai!  to  comply  with  its  provi.sions  final 
b  should  be  entered  against  him.  in  favor  of 
tiffs,  to  recover  the  sum  of  $1,500,  with  inter- 
!0st8.  Before  the  expiration  of  the  twenty 
i  on  the  9th  day  of  June,  1886,  Mr.  Clark 
inal  judgment  was,  nevertheless,  entered 
im  on  June  19th,  1886,  pursuant  to  the  pro- 
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visions  of  §§  763  and  1021  of  the  Code  of  Civil  Pro- 
cedure. 

The  judgment  creditors  seek,  by  this  present  pro- 
ceeding, to  obtain  a  decree  directing  the  respondent, 
who  is  the  executrix  of  the  judgment  debtor's  estate, 
to  pay  the  amount  of  their  judgment.  •  The  respon- 
dent's answer  shows  that,  unless  the  claim  of  these 
petitioners  is  entitled  to  preference  over  specialty  and 
simple  contract  debts,  no  direction  for  its  satisfaction 
can  now  be  made  without  imperiling  the  rights  of 
other  creditors  entitled  to  equality  of  payment. 

The  order  of  priority  which  the  representative  of 
an  estate  must  observe  in  the  payment  of  debts  is 
prescribed  by  §  27,  tit.  3,  ch.  6,  part  2,  R.  S.  (3  Banks, 
7th  ed.,  2298).     It  is  as  follows : 

"  First.  Debts  entitled  to  a  preference  under  the 
laws  of  the  United  States. 

Second.  Taxes  assessed  upon  the  estate  of  the 
deceased  previous  to  his  death. 

Third.  Judgments  docketed  and  decrees  enrolled 
against  the  deceased  according  to  the  priority  thereof 
respectively." 

It  is  judgments  "against  the  deceased,"  it  will  be 
observed,  and  not  judgments  "against  the  executor  or 
administrator  of  the  deceased,"  that  are  thus  prefer- 
red above  recognizances,  bonds,  notes,  etc.,  which  make 
up  class /owr^A.  It  is  indeed  expressly  declared  in  the 
next  succeeding  section  (§  28)  that  the  obtaining  a 
judgment  against  a  decedent's  executor  or  administra- 
tor upon  a  debt  to  the  decedent  shall  not "  entitle  such 
debt  to  any  preference  over  others  of  the  same  class." 
But  it  is  provided  by  §    1^^  {supra)  that  "if  either 
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party  to  an  action  dies  after  an  accepted  offer  to  allow 
judgment  to  be  taken,  or  after  a  verdict,  report  or 
decision,  or  an  interlocutory  judgment^  but  before 
final  judgment  is  entered,  the  court  must  enter  final 
judgment  in  the  names  of  the  original  parties^ 

Of  such  a  character  was  the  final  judgment  whose 
payment  is  now  sought,  following  as  it  did  an  inter- 
locutory judgment  within  the  meaning  of  §  1021  {su- 
pra)y  which  declares  that  the  decision  of  the  court 
upon  the  trial  of  a  demurrer  must  direct  the  final 
or  interlocutory  judgment  to  be  entered  thereupon. 
Where  it  directs  an  interlocutory  judgment  with  leave 
to  the  party  in  fault  to  plead  anew  or  amend  .... 
it  may  also  direct  that  final  judgment  be  entered  if 
the  party  in  fault  fails  to  comply  with  any  of  the  di- 
rections given  or  terms  imposed. 

Section  1210  provides  that  "  where  a  judgment  for 
a  sum  of  money  or  directing  the  payment  of  money 
is  entered  against  a  party  after  his  death  ....  a 
memorandum  of  the  party's  death  must  be  entered 
with  the  judgment  in  the  judgment  book,"  etc.  "  Such 
a  judgment "  the  section  proceeds  to  say  •*  does  not 
become  a  lien  upon  the  real  property  or  chattels  real 
of  the  decedent,  but  it  establishes  a  debt  to  be  paid  in 
the  course  of  administration.'' 

Section  763  {supra)  is  founded  upon  sec.  4,  tit.  1, 
ch.  7,  part  3,  R.  S.  (3  Banks,  5th  ed.,  669),  which  de- 
clares that  "  after  a  verdict  shall  be  rendered  in  any 
action,  and  after  a  plea  of  confession  in  a  suit  brought, 
if  either  party  die  before  judgment  be  actually  entered 
thereon,  the  court  may,  within  two  terms  after  such 
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verdict  or  plea,  enter  final  judgment  in  the  names  of 
the  original  parties." 

Section  1210  {supra)  is  a  substantial  re-enactment 
of  §  7,  tit.  4,  ch.  6.  part  3,  R.  S.  (3  Banks,  6th  ed., 
638).  The  concluding  paragraph  of  the  latter  section 
is  almost  literally  the  same  as  the  concluding  para- 
graph of  §  1210. 

In  Nichols  v.  Chapman  (9  Wend,^  452,  456)  it  was 
held  that  a  judgment  entered  after  the  death  of  the 
party  against  whom  it  had  been  obtained,  was  entitled 
to  priority  of  payment  over  simple  contract  debts, 
being  a  judgment  by  relation  against  the  deceased  in 
his  lifetime  (see  also  Salter  v.  Neaville,  1  Bradf.y  488 ; 
Barnes  v.  Weisser,  2  Bradf.j  212  ;  Mills  v.  Jones,  2 
Rich.  S.  a  Law,  393). 

I  am  referred  by  the  respondent's  counsel  to  Matter 
of  Clark  (15  ^66.  Pr.,  227),  which  contains  an  inti- 
mation of  Clerke,  J.,  at  variance  with  the  doctrine  of 
the  forecjoino:  cases,  but  the  intimation  is  obiter  and 
is  made  without  argument  or  citation  of  authority. 

In  Burnet  v.  Holden  (1  Lev.,  277)  judgment  upon 
a  verdict  in  assumpsit  had  been  obtained  after  the  de- 
fendant's death  and  before  the  day  in  banc.  The 
plaintiff  brought  scire  facias  against  the  defendant's 
executor.  The  executor  pleaded  a  debt  due  to  him- 
self, and  insisted  that,  by  right  of  his  executorship,  he 
could  lawfully  apply  the  assets  of  the  estate  to  the 
satisfaction  of  his  own  claim,  in  preference  to  the  claim 
of  the  plaintiff  which  had  not  been  pressed  to  final 
judgment  in  the  defendant's  lifetime.  Judgment  was 
given  for  the  plaintiff.  The  doctrine  of  the  case  just 
cited  was  upheld  in  Colebeck  v.  Peck  (2  Ld.  Maym.y 
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1280),  and  in  Saunders  v.  McGowran  (12  M.  cfe  TT., 
221). 

In  Ainslie  v.  Radcliff  (7  Paige,  439),  Chancellor 
Walworth  declared  that  the  direction  usually  con- 
tained in  decrees  for  the  distribution  of  a  decedent's 
personal  assets  among  his  creditors — L  e.,  '•'  to  pay  the 
debts  in  due  course  of  administration  " — was  a  direc- 
tion, not  to  disregard  legal  priorities,  but  rather  to  re- 
spect them,  and  to  satisfy  the  debts  accordingly. 

I  have  no  hesitation  in  holding  that  the  judgment 
here  in  question,  if  it  has  been  duly  docketed  as  the 
statute  directs,  has  precisely  the  same  force  and  effect 
that  it  could  claim  if  this  decedent  had  died  on  the 
day  after  its  entry. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— March,  1887. 

Matter  of  Miller. 

In  the  matter  of  the  estate  of  Joseph  E.  Miller, 

deceased. 


A  policy  of  insnrance  upon  the  life  of  a  decedent,  who  at  the  time  of  his 
death  was  not  a  resident  of  the  State,  issued  by  a  domestic  corporation 
having  its  principal  office  in  New  York  county,  is  an  asset  which, 
under  Code  Civ.  Pro.,  §  2478,  confers  jurisdiction  upon  the  Surrogate's 
court  of  that  county  to  grant  letters  of  administration  of  tlje  estate, 
though  the  instrument  is  without  the  State  at  the  time  of  the  appli- 
cation. 
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Application  for  letters  of  administration  of  dece- 
dent's estate. 

John  W.  Fibk^,  for  foreign  administrators. 
Fernando  Solinger,  for  petitioner. 

The  Surrogate. — This  decedent  died  without  this 
State,  being  at  the  time  of  his  death  a  non-resident. 
Under  subd.  3  of  §  2476  of  the  Code  of  Civil  Pro- 
cedure, therefore,  the  Surrogate's  court  of  this  county 
has  authority  to  grant  letters  of  administration  upon 
his  estate  in  case  he  left  personal  property  within 
this  county  and  no  other.  I  am  asked  to  grant  such 
letters  upon  the  application  of  a  creditor. 

The  asset  which  is  asserted  to  be  the  basis  of  juris- 
diction is  a  claim  against  the  Mutual  Life  Insurance 
Company  whose  principal  office  is  in  this  city.  That 
corporation  issued,  on  March  27th,  1873,  a  policy  of 
insurance  for  $1,000  upon  the  life  of  the  decedent, 
payable  at  their  office  in  New  York  to  the  decedent's 
executors,  administrators  or  assigns  in  sixty  days 
after  proof  of  his  death.  The  policy  is  now  in  Maine, 
in  the  possession  of  one  Frederick  V.  Chase,  hereto- 
fore appointed  administrator  of  this  estate  by  the 
judge  of  probate  of  Cumberland  county  in  that  state. 

It  is  provided  by  §  2478  of  the  Code  of  Civil  Pro- 
cedure, that,  "for  the  purpose  of  conferring  jurisdic- 
tion upon  a  Surrogate's  court,  a  debt  owing  to  a 
decedent  by  a  resident  of  the  State  is  regarded  as 
personal  property  situated  within  the  county  where 
the  debtor  resides ;  and  a  debt  owing  to  him  by  a 
domestic  corporation  is  regarded  as  personal  property 
situated  within  the  county  where  the  principal  office 
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of  the  corporation  is  situated.  But  the  foregoing 
provision  does  not  apply  to  a  debt  evidenced  by  a 
bond,  promissory  note  or  other  instrument  for  the 
payment  of  money  only,  in  terms  negotiable  or  pay- 
able to  the  bearer  or  holder.  Such  a  debt  is,  for  the 
purpose  of  conferring  jurisdiction,  regarded  as  per- 
sonal property  at  the  place  where  the  bond,  note  or 
other  instrument  is,  whether  within  or  without  the 
State." 

Now  in  my  view  the  claim  here  in  question  is  not 
"  a  debt  evidenced  by  an  instrument  for  the  payment 
of  money  which  is  in  terms  negotiable  or  payable  to 
the  bearer  or  holder."  I  hold,  therefore,  that  it  must 
be  deemed  an  asset  of  the  estate  within  this  count v, 
and  letters  must  be  granted  accordingly. 

They  may  issue  to  the  intestate's  widow,  or,  if  she 
will  not  accept  the  same,  to  the  public  administrator 
(Matter  of  Williams,  ante^  292). 


%  ••^  % 


New  York  County. — Hon.  D.  G.  ROLLINS,  Surro- 
gate.— March,  1887. 

Matter  of  Eisner. 
In  the  matter  of  the  estate  of  Eliza  Eisner,  deceased. 

A  Sunx^ate's  court  has  the  same  authority  to  determine  a  disputed  claim 
by  or  against  the  accounting  party,  upon  the  settlement  of  the  account 
of  a  temporary  administrator,  as  upon  that  of  an  executor  or  adminis- 
trator in  chief. 

This  includes  the  competency  to  adjudicate  upon  a  claim  of  a  debt  alleged 
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to  be  due  to  the  estate  of  the  decedent,  from  the  temporary  admlnia- 
trator,  and  others  Jointly, 
A  temporary  administrator  appointed,  under  Code  Civ.  Pro.,  §  2668,  subd.  1, 
**  where  delay  necessarily  occurs  in  the  granting  of  letters  testamen- 
tary," etc.,  goes  out  of  office,  of  course,  upon  the  issuance  of  perma- 
neut  letters,  but  his  olficial  bond  is  not  ipso  facto  functus  officio. 

Pending  a  controversy  over  the  probate  of  this  de- 
cedent's will,  one  of  her  sons  was  appointed  temporary 
administrator  of  her  estate.  Upon  this  accounting, 
after  the  will  had  been  admitted  to  probate  and 
letters  testamentary  had  been  issued  to  its  executors 
(one  of  whom  was  the  temporary  administrator  him- 
self), the  contestants  sought  to  introduce  before  the 
referee  to  whom  the  issues  of  the  accounting  had  been 
submitted,  certain  testimony  tending  to  show  that  a 
firm  whereof  the  temporary  administrator  was  a  mem- 
ber was  indebted  for  rents  due  upon  property  of  the 
estate  which  such  firm  occupied  under  a  lease. 

It  appeared  that  the  firm  admitted  its  liability  in  a 
certain  sum,  but  that  the  objectors  to  the  account  in- 
sisted that  it  was  liable  in  a  larger  sum.  The  referee 
held  that  the  Surrogate  had  no  jurisdiction  to  deter- 
mine the  question  of  the  firm's  indebtedness.  Motion 
was  now  made  to  confirm  the  referee's  report. 

George  W.  Carr,  for  administrator. 

Beijno  Loewy,  and  Geo.  P.  Avert,  for  objectors. 

S.  Oppenheim,  special  guardian. 

The  Surrogate. — Section  2739  of  the  Code  pro- 
vides that  whenever,  upon  the  judicial  settlement  of 
the  account  of  an  executor  or  administrator ,  *^  a  con- 
test arises  between  the  accounting  party  and  any  of 
the  other  parties  •  .  .  respecting  a  debt  alleged  to  be 
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the  accounting  party  to  the  decedent  or  by 
cedent  to  the  accounting  party,  the  contest 
■  tried  and  determined  in  the  same  manner  as 
er  issue  arising  in  the  Surrogate's  court." 
section  applies,  I  think,  to  temporary  adrain- 
i  as  well  as  to  executors  and  administrators  in 
Article  2d.,  tit.  4,  chap.  18  of  the  Code  of  Civil 
ire  contains  the  only  statutory  provisions  regu- 
i  executors'  and  administrators'  accountings, 
ess  those  provisions  are  broad  enough  to  cover 
ings  of  temporary  administrators,  there  is  a 
ninaus  in  the  statute. 

an  2724  provides  the  procedure  for  the  corn- 
accounting  of  an  "  executor  or  administrator." 
2725  declares  that  a  "Surrogate's  court  may 
a  judicial  settlement  of  the  account  of  a  tern- 
administrator  at  any  time."  This  section 
J  no  reference  whatever  to  executors  or  to 
trators  in  chief. 

m  2726  provides  that  "a  petition  praying  for 
icial  settlement  of  an  account,  and  that  the 
•  or  administrator  may  be  cited  to  show  cause 
should  not  render  and  settle  his  account,  may 
ented  in  the  case  prescribed  in  either  of  the 
'  sections,"  etc. 

therefore,  apparent  that  so  far  as  compulsory 
ings  are  concerned,  the  term  "administrator" 
i  enough  to  include  the  term  "  temporary 
trator."  I  cannot  doubt  that  the  authority  of 
TOgate  upon  the  accounting  of  a  temporary 
trator  is  substantially  the  same  as  his  authority 
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upon  the  accounting  of  an  executor  or  administrator 
in  chief. 

Now  it  was  held  by  the  Court  of  Appeals,  in  the 
case  of  Shakspeare  v.  Markham  (72  A\  Y.y  400),  that 
under  the  provisions  of  the  Revised  Statutes  relating 
to  the  mode  of  proving  the  claim  of  an  executor  or 
administrator  against  his  decedent's  estate  (§  33,  tit. 
3,  ch.  6,  part  2,  R.  S. ;  3  Banks,  5th  ed.,  175),  the  Sur- 
rogate had  jurisdiction  to  hear  and  determine  "all 
claims  in  which  an  executor  was  interested  "  and  that 
the  "  circumstance  that  he  is  jointly  interested  in  the 
demand  does  not  affect  the  authority  of  the  Surrogate 
to  adjudicate  with  regard  to  it." 

I  have  found  no  decision  as  to  the  jurisdiction  of 
the  Surrogate,  upon  the  accounting  of  an  executor  or 
administrator,  to  pass  upon  the  claim  of  the  estate  of 
the  accounting  party's  decedent  against  a  firm  of 
which  the  accounting  party  had  been  a  member ;  but 
it  seems  to  me  that  since  the  taking  effect  of  §  2739, 
the  reasoning  of  Shakespeare  v.  Markham  is  as  appli- 
cable where  the  accounting  party  is  a  debtor  as  where 
he  is  a  creditor  of  his  decedent's  estate. 

Exception  is  taken  to  the  referee's  fourth  conclu- 
sion of  law  to  the  effect  that  the  temporary  admini^ 
trator,  upon  making  the  payments  which  sliall  be 
directed  by  the  decree  settling  his  account,  and  upon 
delivering  the  property  of  the  estate  to  the  executors, 
is  entitled  to  his  discharge  and  to  the  revocation  of 
his  letters.  It  is  claimed  that  his  responsibility  will 
not  determine  until  the  administration  of  the  estate 
shall  be  completed,  unless  before  that  time  his  letters 
shall  be  revoked  in  a  proceeding  brought  expressly 
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for  such  revocation  by  some  person  interested  in  the 
estate. 

I  think  that  this  position  is  unsound.  Section  2684 
of  the  Code  of  Civil  Procedure  provides  that  where, 
after  the  issuance  of  letters  of  administration  on  the 
ground  of  a  decedent's  intestacy,  his  will  shall  be 
admitted  to  probate  and  letters  testamentary  thereon 
shall  be  granted,  the  decree  according  probate  must 
revoke  the  former  letters.  I  doubt  whether  any  rea- 
son can  be  suggested  why  this  provision  should  have 
been  limited  to  letters  of  administration  granted  on 
the  ground  of  intestacy,  except  this:  that  there  is 
involved  in  the  very  term  "  temporary  administrator" 
the  notion  that  the  authoritv  of  such  an  officer  is 
extinguished  by  the  issuance  of  letters  testamentary 
or  letters  of  administration. 

Section  2685  of  the  Code  of  Civil  Procedure  pro- 
vides for  the  compulsory  revocation  of  the  letters  of 
an  "  executor  or  administrator."  In  the  eighth  sub- 
division of  that  section  there  is  an  express  reference 
to  temporary  administrators.  This  reference  serves 
to  indicate  that  such  officers  are  included  within  the 
general  term  "  administrators."  But  this  subdivision 
provides  only  for  the  case  of  temporary  administrators 
appointed  under  the  second  subdivision  of  §  2668 — 
that  is,  of  temporary  administrators  upon  the  estates 
of  absentees. 

This  circumstance  confirms  me  in  the  opinion  that 
temporary  administrators  appointed  under  the  first 
subdivision  of  §  2668  go  out  of  office  as  of  course  upon 
the  issuance  of  permanent  letters  (Matter  of  Lewis, 
17  Week.  Dig.,  311). 
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I  decline,  however,  to  cancel   the   administrator's 
bond  (Code  Civ.  Pro.,  §  2596). 


<••»> 


New  York  County.— Hon.  D.  G.  ROLLINS,  Sitrro- 

GATE. — April,  1887. 

Matter  of  Russell. 

In  the  matter  of  the  estate  of  David  Russell, 

deceased. 

The  possibility  that  an  event,  upon  which  a  testamentary  limitation,  sub- 
pending  the  absolute  ownership  of  personal  property,  is  to  determine, 
may  occur  later  thaii  at  the  expiration  of  two  lives  In  'being  at  the 
death  of  the  testator,  avoids  the  disposition. 

Testator,  by  his  will,  gave  the  residue  of  his  estate  to  his  executor,  intmst, 
to  sell  the  same,  invest  the  proceeds,  and  pay  out  of  the  income  a  life 
annuity  to  A.  and  B.,  respectively,  and  the  balance  to  his  daughter  C, 
for  life  ;  providing  that,  as  A.  and  B.  should  severally  die,  their  annui- 
ties should  fall  into  the  income  payable  to  C. ;  and  upon  C.*8  death, 
the  principRl,  '*  as  the  same  is  relieved  from  the  payment  of  the  life 
interest"  mentioned,  be  divided  among  specified  persons. — 

Held^  that,  inasmuch  as,  if  C.  survived  neither  or  both  of  the  annuitant^ 
no  distribution  could  be  effected  until  the  termination  of  the  third  life; 
while  no  intimation  was  given  as  to  what  portion  of  the  principal  should 
be  '*  relieved  "  upon  the  death  of  C.  and  one  annuitant,  tlie  scheme 
was  wholly  invalid,  as  being  in  contravention  of  the  statute  (1  R.  S., 
T73,  §  1).' 

Moore  v.  Hegeman,  72  N,  T.,  876;  Monarque  v.  Monarque  80  id.,  320— 
distinguished. 

Construction  of  will,  upon  application  for  probate. 

John  J.  Roche,  for  proponent 
FosTBB  &  Thomson,  for  contestants. 

The  Surrogate. — By  the  second  clause  of  the  in- 
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strument,  the  validity  of  whose  provisions  is  here  in 
issue^  this  testator  gives  his  entire  residuary  estate  to 
his  executor  in  trust,  with  power  to  sell  and  to  invest 
the  proceeds  of  sale,  and  to  collect  and  receive  the 
income,  interest,  rents,  etc.,  of  such  property  or  pro- 
ceeds, and  with  the  following  directions  as  to  distri- 
bution : 

"  I  do  direct  that  from  the  net  income,  interest 
money,  rents  and  dividends  collected  and  received  as 
aforesaid,  my  trustee  do  pay  to  my  sister,  Jane  R. 
McAllister,  the  annual  sum  of  one  hundred  and  twen- 
ty-five dollars  during  her  life  ;  and  that  my  said  trus- 
tee do  pay  to  my  brother,  William  Russell,  the  annual 
sura  of  one  hundred  and  twenty-five  dollars  during  his 
natural  life ;  and  that  my  said  trustee  do  pay  all  the 
rest,  residue  and  remainder  of  said  income,  interest 
money,  rents  and  dividends,  as  the  same  are  collected 
and  received,  to  my  daughter,  Mrs.  Isabella  Home, 
for  and  during  the  full  end  and  term  o£  her  natural 
life. 

"  It  being  my  will,  and  I  do  direct  that,  upon  the 
decease,  respectively,  of  my  said  sister,  Jane,  and  my 
brother,  William,  the  amounts  of  money  directed  to 
be  paid  to  each  of  them  respectively,  as  aforesaid,  be 
paid  as  part  of  the  income  of  my  residuary  estate  to 
my  aforesaid  daughter,  Isabella,  the  same  as  the  -in- 
come of  the  other  parts  of  said  residuary  estate  are 
hereinbefore  directed  to  be  paid  to  her. 

"  It  is  my  further  will  and  I  direct  that  upon  the 
decease  of  my  said  daughter  the  principal  of  my  estate 
as  the  same  is  relieved  from  the  paj'ment  of  the  life 
interests,  as  herein   provided,  by  the  deaths  respec- 
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tively  of  the  peraons  for  whose  benefit  the  same  are 
respectively  created,  be  divided  equally,  share  and 
share  alike,  by  and  between  certain  specified  per- 
sons." 

It  is  claimed  on  behalf  of  the  testator's  daughter, 
Mrs.  Home,  that  these  dispositions,  which  admittedly 
concern  personal  property  alone,  are  in  contravention 
of  the  provisions  of  §  1,  tit.  4,  ch.  6,  part  2,  R.  S.  (3 
Banks,  7th  ed.,  2256),  and  are  therefore  ineifectual 
and  void.     The  language  of  that  section  is  as  follows  "  : 

"  The  absolute  ownership  of  personal  property  shall 
not  be  suspended  by  any  limitation  or  condition  what- 
ever, for  a  longer  period  than  during  the  continuance 
and  until  the  termination  of  not  more  than  two  lives 
in  being  at  the  date  of  the  instrument  containing  such 
limitation  or  condition ;  or,  if  such  instrument  be  a 
will,  for  not  more  than  two  lives  in  being  at  the  death 
of  the  testator." 

In  determining  whether  the  provisions  in  dispute 
are  valid  or  inv[ilid,  it  is  essential  to  inquire  in  the  first 
place  w^hat  it  is  that  they  seek  to  accomplish.  Wheth- 
er they  are  in  harmony  with  the  statute  or  at  odds 
with  it,  is  a  question  whose  consideration  should  be 
postponed  until  we  have  discovered  precisely  what 
they  mean  (Van  Nostrand  v.  Moore,  52  iV.  JT.,  12 ; 
Colton  V.  Fox,  67  N.  F.,  343). 

We  must  first  ascertain  the  intention  of  testator,  or 
more  properly  the  meaning  of  his  words,  in  the  clause 
under  consideration,  and  then  endeavor  to  give  effect 
to  them,  so  far  as  the  rules  of  law  will  permit.  Our 
first  duty  is  to  construe  the  will ;  and  this  we  must 
do,  exactly  in  the  same  way  as  if  the  rule  against 
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perpetuity  had  never  been  established,  or  were  re- 
pealed when  the  will  was  made;  not  varying  the 
construction  in  order  to  avoid  the  effect  of  that  rule, 
but  interpreting  the  words  of  the  testator  wholly 
without  reference  to  it  (Lord  Dungannon  v.  Smith, 
12  CL  S  Fin.,  399). 

Now  it  is  obvious  that  the  testator  intended  that 
his  residuary  estate  should  be  kept  as  one  undivided 
fund  so  long  as  his  daughter  should  live.  Whether 
either  or  both  of  the  annuitants  should  die  in  her 
life-time,  or  whether,  on  the  other  hand,  both  should 
survive  her,  it  was  manifestly  his  purpose  that  the 
entire  property  should  be  held  by  the  executor  until 
her  death.  Not  until  the  arrival  of  that  period  is 
any  distribution  of  the  corpus  to  be  effected,  and  not 
imtil  then  is  any  portion  of  the  residue  to  be  relieved 
from  the  charge  of  contributing  from  its  income  to 
the  various  beneficiaries. 

In  the  event  that  one  of  the  annuitants  shall  die 
before  the  testator's  daughter,  the  entire  estate  must 
be  retained  by  the  executor  for  yielding  income  for 
the  daughter  and  the  surviving  annuitant.  In  the 
event  that  such  surviving  annuitant  shall  thereafter 
die  while  the  daughter  is  yet  living,  the  whole  estate 
must  be  retained  until  the  daughter's  death.  If  the 
daughter  shall  die  after  the  death  of  one  of  the 
annuitants  and  in  the  lifetime  of  the  other,  it  is  cer- 
tainly  true  as  regards  a  part  of  the  estate,  and  is, 
perhaps,  true  as  regards  all,  that  no  distribution  can 
be  effected  imtil  the  termination  of  the  third  life. 

A  similar  situation  will  arise  in  case  the  daughter 
shall  predecease  both  annuitants,  which  seems  to  be 
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the  contingency  that  the  testator  specially  had  in 
mind.  He  declares  that  upon  his  daughter's  decease, 
the  principal  of  his  estate  "  as  the  same  is  relieved 
from  the  payment  of  the  life  interests,  by  the  deaths 
respectively  of  the  persons  for  whose  benefit  the 
same  are  respectively  created/'  shall  be  distributed, 
etc.  But  the  will  gives  no  intimation  as  to  what 
portion  of  the  principal  shall  be  "  relieved  "  upon  the 
death  of  the  daughter  and  one  of  the  annuitants,  and 
what  portion  shall  be  thereafter  retained  for  the  bene- 
fit of  the  surviving  beneficiary. 

To  hold  that  one  half  part  of  the  estate  would  then 
become  distributable  would  be  to  hazard  a  guess  as  to 
the  testator's  meaning  rather  than  to  put  a  fair  inter- 
pretation upon  his  language.  Even  these  vague  direct- 
ions, as  to  a  separation  of  the  estate  into  shares,  and 
the  exoneration  of  some  portion  of  it  from  the  charge 
of  producing  income  for  the  several  beneficiaries, 
were  not  intended  to  be  effectual,  as  has  been  already 
intimated,  until  after  the  death  of  the  daughter,  even 
though  that  event  should  not  occur  until  after  the 
death  of  both  annuit*lnts.  This  case  does  not,  there- 
fore, fall  under  the  protection  of  Moore  v.  Hegeman 
(72  JSr.  F.,  376),  or  of  Monarque  v.  Monarque  (80  JV: 
F.,  320). 

If  there  is  a  possibility  that  the  event  upon  which 
a  limitation  is  made  to  depend  may  exceed  in  point 
of  time  the  period  authorized  by  law,  that  is  a  fatal 
circumstance.  A  limitation  is  effectual  only  when  it 
must  of  necessity  take  effect  within  the  compass  of 
two  lives  in  l)eing  at  the  testator's  death  (Hawley  v. 
James,  IG  Wend,,  61 ;  Schettler  v.  Smith,  41  li.  T., 
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328;   Knox  v.  Jones,  47  N,    T.,  389;  Shipman  v. 
Rollins,  98  N.  T.,  311). 

Such  is  not  the  character  of  the  limitation  here 
under  discussion.  The  provision  creating  it,  and  creat- 
ing the  trust  respecting  the  income,  must  therefore 
be  pronounced  void. 


4^«»» 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surbo- 

GATE. — April,   1887. 

Matter  of  Thompson. 

In  the  matter  of  the  estate  of  George  E.  Thompson, 

deceased. 


It  Is  not  essential  to  the  validity  of  a  bequest,  that  a  testator  should  use 
the  word  "give  "  or  •*  bequeath,"  or  other  expression  of  similar  signi- 
ficance. 

Testator,  who,  at  the  time  of  the  execution  of  his  will,  in  1870,  was  in- 
debted to  A.,  in  the  sum  of  $1,650,  by  that  instrument  provided  that, 
out  of  the  proceeds  of  his  estate,  A.  was  **  to  receive  "  such  sum  **  be- 
ing the  amount  of  borrowed  money  due  her,"  making  reference  to  a 
note  held  by  A.  therefor.  The  executor  having  filed  his  account,  in 
1886,  for  judicial  settlement,  A.  sought  to  procure  payment  of  an  un- 
paid balance  of  her  claim. — 

Hield,  that  the  provision,  in  the  will,  in  favor  of  A.,  was  a  legacy  in  satis- 
faction of  a  debt ;  and  that,  by  virtue  of  Code  Civ.  Pro.,  §  1819,  the 
statute  of  limitations  had  not  yet  commenced  to  run  agaiast  her  de- 
mand. 

/( neems,  that,  even  if  A.  were  properly  to  be  regarded  as  a  creditor,  and 

not  a  legatee,  a  credit  given  to  the  executor,  with  his  assent,  before  the 

claim  was  barred,  as  for  a  pajrment  on  account  thereof,  though  no 

,  money  was  actually  paid,  would,  under  the  provisions  of  Code  Civ. 

Pro.,  §  395,  stop  the  running  of  the  statute. 

Hearing  of  exceptions  to  report  of  referee  to  whom 
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were  referred  the  account,  and  objections  thereto,  of 
the  executor  of  decedent's  will,  in  proceedings  for 
judicial  settlement. 

A.  J.  Pbo V09T,  for  executor, 

C.  H.  Jackson,  and  W.  T.  B.  Milliken, /or  o^ectors, 

John  McCbone,  special  guardian. 

The  Surrogate. — The  will  of  this  testator  directed 
his  executor  to  reduce  his  entire  estate  to  money  and 
to  dispose  of  the  proceeds  as  follows : 

First.     My  wife  to  receive  $100  in  cash  .  .  . 
Third.     My  mother  to  receive  the  sum  of  $1,650, 
being  the  amount  of  borrowed  money  due  her ;  also 
interest  on  the  same  as  may  appear  by  my  note  held 
by  her  for  above  amount. 

"  Fourth.  All  the  balance  of  my  estate,  after  pay- 
ing the  items  hereinbefore  named,  shall  be  paid  to  my 
wife  and  my  child,  the  same  to  be  divided  equally  be- 
tween them." 

At  the  date  of  this  will  (March  7th,  1876),  the  tes- 
tator was  in  fact  indebted  to  his  mother  in  the  sum  of 
$1,650  for  borrowed  money,  and  that  indebtedness 
was  evidenced  by  his  two  promissory  notes,  one  for 
$1,150,  dated  September  1st,  1874,  and  the  other  for 
$500,  dated  January  1st,  1876.  He  died  in  August, 
1876.  His  mother  died  in  March  of  the  year  follow- 
ing; the  notes  in  question  thereupon  came  to  the 
hands  of  her  executor,  one  Keese.  At  various  times, 
prior  to  April,  1880,  Keese  received  from  this  dece- 
dent's executor  (Armstrong)  sums  of  money  amount- 
ing in  all  to  $200,  in  part  satisfaction  of  the  claims  of 
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the  estate  of  the  testator  s  mother  against  the  estate 
of  the  testator  himself. 

Subsequently  Keese  and  Armstrong  had  with  each 
other  certain  personal  business  transactions,  upon  the 
settlement  of  which,  on  May  31st,  1883,  it  was  ascer- 
tained that  the  former  was  indebted  to  the  latter  in 
the  sum  of  $13.44.  Instead  of  discharging  this  in- 
debtedness by  the  actual  payment  of  money,  Keese, 
with  x\rmstrong's  approval,  credited  this  estate  with 
payment  of  a  like  sum  in  part  satisfaction  of  the 
aforesaid  claim  of  the  testator  s  mother.  On  October 
14th,  1886,  Armstrong  filed  in  this  court  an  account 
of  his  administration.  Certain  objections  were  inter- 
posed, and  the  issues  thus  raised  were  submitted  to  a 
referee,  whose  report  is  before  me  for  confirmation. 

The  referee  finds  that  the  provision  in  the  third 
clause  of  the  will  (supra)  is  in  the  nature  of  a  legacy, 
and  that,  even  if  this  were  not  the  case,  the  claim  of 
Sarah  Thompson's  estate,  as  a  creditor  of  this  dece- 
dent, would  not  be  barred  bv  the  Statute  of  Limita- 
tiond.  The  latter  finding  involves  the  notion  that  the 
transaction  between  Armstrong  and  Keese  above  re- 
ferred to  must  be  treated  as,  in  substance,  a  payment 
of  $13.44  by  the  former  as  decedent's  executor  to 
the  latter  as  executor  of  the  decedent's  mother.  I 
think  that  the  referee  has  reached  a  correct  con- 
clusion. 

It  is  not  essential  to  the  validity  of  his  bequests 
that  a  testator  should  use  the  word  "  give  "  or  the 
word  "  bequeath "  or  any  other  word  of  similar  sig- 
nificance. The  very  terms  employed  by  this  testator, 
in  the  article  of   his  will  now  under  consideration, 
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were  held  in  Miars  v.  Bedgood  (9  Leigh,  361)  to 
constitute  a  legacy.  Parker,  J.,  pronouncing  the 
opinion  of  our  Court  of  Appeals  in  Orton  v.  Orton  (3 
KeyeSy  486),  approves  the  definition  of  a  legacy, 
which  is  to  be  found  in  Bacon's  Abridgement — viz.: 
a  "  gift  or  bequest  by  testament" — and  declares  that 
"  the  word  gift  is  not  limited  in  its  meaning  to  a  gra- 
tuity, but  has  the  more  extended  signification  of  a 
thing  given,  either  as  a  gratuity  or  as  a  recompense." 

I  think  that  the  provision  here  in  dispute  is  a  leg- 
acy in  satisfaction  of  a  debt  and  that,  in  view  of 
§  1819  of  the  Code  of  Civil  Procedure,  the  Statute  of 
Limitations  has  not  as  yet  begun  to  run  against  the 
representative  of  the  deceased  legatee. 

Nor  is  the  enforcement  of  the  claim  of  Sarah 
Thompson's  estate  barred  by  the  Statute  of  Liniita- 
tions,  even  though  the  claim  be  regarded  not  as  a 
legacy  but  as  a  debt.  In  May,  1883,  it  would  have 
been  entirely  proper  for  Armstrong  to  have  satisfied 
it  in  whole  or  in  part,  whether  he  had  or  had  not 
been  at  that  time  in  possession  of  funds  belonging  to 
the  estate ;  and  if  he  had  made  payments  out  of  his 
own  pocket  he  would  thereby  have  entitled  himself 
to  reimbursement  out  of  the  estate  moneys  thereafter 
coming  to  his  hands. 

If  Keese  had  actually  paid  Armstrong  the  sum  of 
$13.44  and  Armstrong  had  handed  back  to  Keese 
the  identical  money  on  account  of  the  Sarah  Thomp- 
son claim,  it  cannot  be  doubted  that  the  transaction 
would  have  taken  the  claim  out  of  the  operation  of 
the  Statute  of  Limitations.  And  this  was  in  effect 
what  actually  took  place. 
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Section  395  of  the  Code  of  Civil  Procedure,  which 
makes  an  acknowledgment  or  promise  contained  in 
a  writing,  signed  by  the  party  to  be  charged  thereby, 
the  only  competent  evidence  of  a  new  or  continuing 
contract,  whereby  to  defeat  the  Statute  of  Limita- 
tions, expressly  declares  that  this  section  does  not 
alter  the  effect  of  a  payment  of  principal  or  interest. 

"  Payment  of  a  debt,"  says  the  Court  of  Appeals  of 
Virginia,  in  Huff  mans  v.  Walker  (26  Gratt.,  314), 
"  is  not  necessarily  a  payment  of  money,  but  that  is 
payment  which  the  parties  contract  shall  be  accepted 
as  payment." 

It  was  held  in  Maber  v.  Maber  (L.  i?.,  2  Uxch.  Cas., 
153),  that  in  determining  whether  a  transaction 
claimed  to  be  a  payment  has  had  the  effect  of  taking 
the  case  out  of  the  Statute  of  Limitations,  the  true 
test  is  this :  Would  the  transaction  have  supported 
a  plea  of  patyment  if  the  creditor  had  brought  an 
action  ?  Tried  by  this  test,  the  present  case  seems  to 
me  a  plain  one.  In  its  essential  features  it  closely 
resembles  the  last  one  cited.  See,  also,  Hooper  v. 
Stephens  (4  Ad.  cfe  M.,  71) ;  Bodger  v.  Arch  (10  ff.  & 
G.y  333);  Amos  v.  Smith  (1  H,  S  G.,  238). 

I  do  not  think  it  necessary  to  discuss  any  of  the 
other  exceptions  to  the  report  of  the  referee.  The 
report  is  in  all  things  confirmed. 
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New  York  County. — Hon.  D.  G.  ROLLINS,  Sureo- 

GATE. — April,  1887. 

Matter  of  Delaplaine. 

In  the  matter  of  the  estate  of  John  F.  Delaplaine, 

deceased. 


The  provisions  of  the  Code  of  Civil  Procedure,  regulating  the  probate  ol 
wills  in  a  Surrogate's  court,  contemplate  an  expansion,  rather  than  a 
contraction,  of  the  authority  which  such  a  court  possessed,  in  this  re- 
spect, under  the  statutes  previously  in  force. 

A  Surrogate's  court  has  jurisdiction  to  take  proof  of  a  will,  not  produced 
before  it,  where  the  original  **  is  in  another  State  or  country,  under 
such  circumstances  that  it  cannot  be  obtained "  for  the  purpose  of 
such  production.  The  provision  of  Code  Civ.  Pro.,  §  1861,  subd.  1,  that 
a  civil  action  may,  in  such  a  case,  be  maintained  to  establish  the  will, 
does  not,  by  implication,  oust  those  courts  of  jurisdiction  affirmatively 
and  generally  conferred  by  id.,  §§  2472  and  2476. 

Russell  V.  Hartt,  87  N.  Y.,  9— followed. 

Such  a  court  has  also  jurisdiction  to  take  proof  of  the  will  of  a  non-resident 
testator,  executed,  without  attestation  of  witnesses,  at  the  place  of  hia 
domicil,  by  the  law  whereof  attestation  was  not  required  to  validate 
the  testamentary  act. 

Application  for  probate  of  codicil  to  decedent's  wilL 

Henry  W.  Tatt,  for  petitioners.        ^ 

Billings  <&  Cardozo,  Joseph  A.  Welch,  L.  B.  Chase,  and  G.  R. 
ScHiEFFELiN,  foT  Other  parties. 

Wm.  H.  Haiiilton,  special  guardian. 

The  Surrogate. — Amelia  A.  Stolzel  and  Arthur  F. 
Stolzel,  as  devisees  and  legatees  under  an  instrument 
claimed  to  have  been  executed  by  this  decedent  on 
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July  17th,  1883,  as  a  second  codicil  to  a  paper  here- 
tofore admitted  to  probate  as  his  last  will  and  testa- 
ment, commenced  in  June  last  a  proceeding  in  this 
court  for  the  probate  of  such  second  codicil. 

It  is  alleged  in  their  petition  that  the  decedent  died 
in  February,  1885,  in  the  city  of  New  York  ;  that  he 
left  in  the  said  city  personal  assets  of  great  value ; 
that  the  paper  under  which  the  petitioners  claim  came 
into  being  in  the  city  of  Vienna,  in  the  Empire  of 
Austria ;  that  it  Is  holographic,  and  bears  the  signa- 
ture ox  decedent  as  its.  maker ;  that  though  it  does 
not  purport  to  have  been  executed  in  the  presence  of 
any  person  as  a  subscribing  witness,  it  is  nevertheless 
valid  and  effectual,  because  it  was  executed  in  accor- 
dance with  the  laws  of  the  said  Empire  of  Austria,  in 
which  decedent  then  had  his  residence  and  permanent 
domicil ;  that  it  is  not  produced  before  the  Surrogate, 
for  the  reason  that  it  is  in  the  possession  of  a  icertain 
Austrian  court  in  the  petition  specified,  which  court 
will  not  suffer  it  to  be  removed  from  its  files.  An- 
swers have  been  interposed  on  behalf  of  certain  per- 
sons interested  under  the  will  as  proved. 

It  is  insisted  by  the  respondents  that  this  court  is 
without  jurisdiction  in  the  premises,  1st,  Because  of 
the  non-production  of  the  instrument  whose  probate 
is  sought;  and  2d,  Because  of  the  conceded  fact  that 
such  instrument  is  without  subscribing  witnesses. 

First.  Is  the  actual  production  of  a  testamentary 
paper  before  the  Surrogate  essential  to  the  exercise 
of  his  jurisdiction  to  grant  or  to  refuse  probate  ?  Cer- 
tainly not  in  all  cases.  Section  2621  of  the  Code  of 
Civil  Procedure  expressly  declares  that  "  a   lost  or 
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destroyed  will  '*  can  be  proved  in  a  Surrogate's  court. 
But  the  respondents  claim  that  only  such  cases  as  are 
covered  by  §  2621  are  excepted  from  what  they  insist 
is  the  general  rule,  that  without  the  physical  presence 
of  the  paper  sought  to  be  established  as  a  will  the 
Surrogate  is  powerless  to  adjudicate  upon  its  title  to 
probate. 

If  there  had  been  no  change  in  the  statutes  touch- 
ing the  jurisdiction  of  this  court  since  the  arising  of 
the  situation  upon  which  the  Court  of  Appeals  com- 
ments in  Russell  v.  Hartt(87  iV".  Y.^  19),  the  question 
here  presented  would  be  susceptible  of  an  easy  solu- 
tion. The  situation  was  as  follows :  The  Surrogate  of 
Ulster  county  had  admitted  to  probate  an  instrument 
that  had  never  been  produced  before  him,  and  that 
could  not  be  produced  for  the  reason  that  it  was  in 
the  custody  of  a  court  in  Scotland  which  refused  to 
give  it  up.  That  instrument  disposed  of  real  and 
personal  property  in  Scotland  and  of  other  real  and 
personal  property  in  the  State  of  New  York.  It  had 
been  executed  in  accordance  with  the  formalities  both 
of  the  Scotch  law  and  of  the  law  of  this  State.  The 
subscribing  witnesses  were  examined  in  Scotland 
under  a  commission  issued  by  the  Surrogate,  and  their 
depositions  were  admitted  at  the  trial  and  constituted 
the  evidence  by  which  the  decree  appealed  from  was 
supported. 

In  the  course  of  an  opinion  in  which  all  his  asso- 
ciate judges  concurred,  Finch,  J.,  pronounced  chapter 
460  of  the  act  of  May  16th,  1837,  broad  enough  in  its 
terms  to  authorize  the  Surrogate  to  take  proofs  of  an 
existent  will  without  requiring  its  production.     The 
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provisions  to  which  the  learned  Judge  referred  were 
manifestly  those  contained  in  the  1st,  71st  and  77th 
sections  of  the  act. 

Section  1st  gave  to  the  Surrogate  of  each  county 
authority  "  to  take  the  proof  of  last  wills  and  testa- 
ments of  all  deceased  persons  in  the  following  cases  " 
— (naming  them). 

Section  71st  expressly  abrogated  the  limitation 
imposed  upon  the  Surrogate's  authority  by  §  1,  tit.  1, 
ch.  2,  part  3  of  the  Revised  Statutes,  to  the  effect 
that  "  no  Surrogate  shall,  under  pretext  of  incidental 
power  or  constructive  authority,  exercise  any  juris- 
diction whatever  not  expressly  given  by  some  statute 
of  this  State." 

Section  77th  provided  that,  "on  any  proceeding  or 
matter  in  controversy  before  a  Surrogate,  when  the 
testimony  of  a  witness  in  any  other  State  or  territory 
of  the  United  States,  or  in  any  foreign  place,  is  re- 
quired by  any  party  to  such  proceeding  or  contro- 
versy, the  Surrogate  may  issue  a  commission  to  take 
such  testimony." 

The  act  of  1837  was  repealed  in  terms  by  the  gen- 
eral repealing  act  of  May  10th,  1880  (L.  1880,  ch.  245), 
but  the  provisions  upon  which  rests  the  decision  in 
Russell  V.  Hartt,  were  substantially  re-enacted  in  the 
Code  of  Civil  Procedure : 

(1).     Section  1  of  the  old  law  reappears  as  §  2476 

of  the  Code.     To  the  Surrogate's  court  of  each  county 

the  latter   statute   gives   "jurisdiction,  exclusive   of 

every  other  Surrogate  to  take  the  proof  of  a  will  in 

either  of  the  following  cases  " —  (specifying  them). 

A  comparison  of  the  language  just  quoted  with  the 
Vol.  v.— 26 


402      CASES  IN  THE  SURROGATES'  COURTS. 

MATTER  OF  DELAPLAINE. 


language  of  §  1  of  the  act  of  1837,  supra,  does  not 
even  faintly  suggest  the  notion  that  by  the  later  stat- 
ute the  legislature  intended  to  restrain  the  Surrogate's 
probate  jurisdiction  within  narrower  limits  than  had 
been  fixed  by  the  earlier.  Unqualified  authority  "  to 
take  the  proof  of  a  will "  would  surely  be  no  less  com- 
prehensive than  unqualified  authority  ^'  to  take  the 
proof  of  last  wills  and  testaments  of  all  deceased  per- 
sons \ "  and  while  the  authority  conferred  by  neither 
of  the  statutes  under  consideration  is  unqualified,  but 
in  both  of  them  is  limited  to  certain  specified  "  follow- 
ing cases,"  it  will  appear,  when  the  two  sets  of  "fol- 
lowing cases  "  are  juxtaposited,  that  while  the  field 
of  the  Surrogate's  jurisdiction  has  been  in  no  respect 
narrowed,  it  has  been  in  some  respects  enlarged  by 
the  later  enactment. 

(2).  It  cannot  be  claimed  that  any  change  has 
been  wrought  in  the  character  and  the  extent  of  the 
authority  of  this  court  by  the  repeal  of  §  71  of  the 
act  of  1837,  which  itself  repealed  the  inhibition  of  the 
Revised  Statutes  against  the  exercise  by  the  Surro- 
gate of  "incidental  powers;"  for,  by  subdivision  11 
of  §  2481  of  the  Code,  the  Surrogate  is  authorized  "  to 
proceed  in  all  matters  subject  to  the  cognizance  of  his 
court,"  where  it  is  not  otherwise  prescribed  by  stat- 
ute, "according  to  the  course  and  practice  of  a  court 
having  by  the  common  law  jurisdiction  of  such  mat- 
ters, and  to  exercise  such  incidental  powers  as  are 
necessary  to  carry  into  effect  the  powers  expressly 
conferred."  It  is  true  that  §  2472  of  the  Code,  which 
is  now  the  source  of  the  Surrogate's  general  jurisdic- 
tion, and  which  in  its  first  subdivision  empowers  him 
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"  to  take  the  proof  of  wills,"  and  "  to  admit  wills  to 
probate,"  declares  in  its  concluding  sentence  that  the 
jurisdiction  thus  conferred  "  must  be  exercised  in  the 
cases  and  in  the  manner  prescribed  by  statute."  But 
a  like  restriction,  in  words  almost  identical,  was  im- 
posed by  §  l,.tit.  1,  ch.  2,  part  3  of  the  Revised  Stat- 
utes (3  Banks,  6th  ed.,  326),  and  remained  unaltered 
upon  the  statute  book  until  it  was  displaced  by  the 
corresponding  provision  of  the  Code. 

(3.)  Section  77  of  the  act  of  1837  gave  the  Surrogate 
authority  to  issue  commissions  for  the  examination  of 
witnesses  in  other  States  or  countries.  It  will  of 
course  be  conceded  that  powers  no  less  ample  are  now 
conferred  by  the  Code. 

[See  §  2538,  making  applicable  to  Surrogates'  courts 
article  2d  of  tit.  3  of  ch.  9,  which  relates  to  "  deposi- 
tions taken  without  the  State  for  use  within  the  State."] 

I  have  thus  demonstrated  that,  if  the  decision  in 
Russell  v.  Hartt  is  not  to  be  taken  as  controlling  my 
disposition  of  the  principal  matter  here  in  controversy, 
it  is  for  some  reason  quite  apart  from  any  supposed 
variations  between  those  sections  of  the  act  of  1837 
upon  which  the  decision  rests,  and  cognate  provisions 
in  the  law  as  it  stands  to-day. 

But  the  parties  opposing  the  probate  of  the  alleged 
codicil  insist  that  lack  of  jurisdiction  in  the  Surrogate's 
court  to  prove  a  testamentary  paper  not  produced, 
and  not  sought  to  be  established  as  lost  or  destroyed, 
is  made  apparent  by  reference  to  §  1861  of  the  Code. 
This  section  forms  a  part  of  art.  3,  tit.  3,  of  ch.  15. 
The  chapter  is  wholly  concerned  w^ith  certain  special 
provisions  regulating  "  Actions ; "  the  title  is  styled 
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"  Actions  relating  to  the  estate  of  a  decedent ; "  the 
article  is  entitled  "  Actions  to  establish  or  impeach  a 
will ; "  the  section  provides  that  in  certain  specified 
classes  of  cases  one  may  maintain  an  action  to  procure 
a  judgment  establishing  a  will. 

The  first  and  second  of  these  classes  are  described 
as  follows :  "  Where  a  will  of  real  or  personal  property 
or  both  has  been  executed  in  such  a  manner  and  un- 
der such  circumstances  that  it  might,  under  the  laws 
of  this  State,  be  admitted  to  probate  in  a  Surrogate's 
court,  but  the  original  will,"  either  (a)  "  is  in  another 
State  or  country,  under  such  circumstances  that  it 
cannot  be  obtained  for  that  purpose,"  or  (b)  "  has 
been  lost  or  destroyed  by  accident  or  design."  The 
third  class  is  thus  defined  :  "Where  a  will  of  personal 
property,  made  by  a  person  who  resided  without  the 
State  at  the  time  of  the  execution  thereof,  or  at  the 
time  of  his  death,  has  been  duly  executed  according 
to  the  laws  of  the  State  or  country  in  which  it  was 
executed,  or  in  which  the  testator  resided  at  the  time 
of  bis  death,  and  the  case  is  not  one  where  the  will 
can  be  admitted  to  probate  in  a  Surrogate's  court  un- 
der the  laws  of  the  State." 

The  language  of  the  first  part  of  the  first  and  the 
last  part  of  the  last  subdivision  certainly  seems  to  in- 
volve the  notion  that  inabilitj'  to  produce  a  will,  be- 
cause of  its  detention  in  another  State  or  country, 
operates  to  prevent  its  admission  to  probate  in  a  Sur- 
rogate's court,  even  though  that  court  would  else  have 
undoubted  jurisdiction  in  the  premises.  If,  however, 
the  statutes  which  confer  upon  the  Surrogate  his  au- 
thority in  matters  of  probate,  contain  no  such  restric- 
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tions  and  limitations  as  regards  wills  not  produced  in  I 

his  court,  but  on  the  contrary,  are  couched  in  terms 
sufficiently  broad  and  general  to  justify  him  in  taking  '•] 

the  proofs  of  such  instruments,  it  is  plain,  I"  think, 
that  he  is  not  to  be  ousted  of  his  jurisdiction  by  mere 
inference  and  implication  from  words  used  by  the  leg- 
islature in  conferring  jurisdiction  upon  other  tribunals. 

Suppose  that,  among  the  cases  specified  in  §  1861,  /. 

as  warranting  the  maintenance  of  an  action  to  estab- 
lish a  will,  were  the  case  following  :  "  Where  a  will 
has  been  executed  under  such  circumstances  that  it 
might  under  the  laws  of  the  State,  be  admitted  to 
probate  in  a  Surrogate's  court,  but"  such  will  is 
worded  in  the  German  language,  or  is  written  on 
blue  paper ;  it  could  scarcely  be  claimed  that  such  a 
provision  would,  of  itself,  deprive  the  Surrogate  of 
authority  to  take  proof  of  wills  written  on  blue  paper, 
or  of  wills  expressed  in  the  German  tongue.  There 
is  no  such  virtue  in  a  hut.  And  that  "  but "  has  no 
such  virtue,  as  it  is  employed  in  this  section,  becomes 
manifest  upon  consideration  of  the  last  clause  of  its 
first  subdivision — the  clause  relating  to  lost  wills  and 
wills  that  have  been  destroyed.  The  punctuation  of 
the  section  is  so  faulty  that  upon  a  casual  reading  owe 
may  fail  to  note  that  that  clause,  like  the  one  pre- 
ceding, is  connected  with  clause  first  by  the  word 
"  but."  [I  have  made  that  fact  conspicuous  by  the 
insertion  of  the  word  "  either  "  before  the  words  "  is 
in  another  State  or  country,"  in  the  foregoing  quota- 
tion from  the  statute.] 

The  implication   that  procedure  by  action  is  the 
only  procedure  whereby  lost  and  destroyed  wills  can 
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be  proved,  and  that  Surrogates'  courts  are  therefore 
powerless  in  the  premises,  is  no  less  definite  and 
positive  than  the  implication  that  an  action  is  the 
only  proceeding  for  establishing  wills  detained  in  a 
foreign  state  or  country  and  for  that  cause  not  pro- 
ducible. But  there  is  not  the  slightest  ground  for 
supposing  that  the  legislature  or  the  codifiers  intended 
that  the  provision  which  thus  empowers  courts  of 
general  jurisdiction  to  establish  a  lost  or  destroyed 
will  should  be  taken  as  involving  a  denial  of  like 
authority  to  the  Surrogate.  On  the  contrary,  §  2621 
of  the  Code,  which  went  into  operation  simultan- 
eously with  §  1861,  expressly  provides  that  "  a  lost 
or  destroyed  will  can  be  admitted  to  probate  in  a 
Surrogate's  court."  And  it  would  appear  from  Mr. 
Throop's  note  to  §  1861  that  the  latter  section 
does  not  embody  an  afterthought  of  the  codifiers,  but 
that  when  the  phraseology  of  the  earlier  was  under 
consideration,  the  commissioners  had  in  mind  the 
extension  to  all  Surrogates'  courts,  of  that  power  of 
proving  lost  and  destroyed  wills  which  had  been 
exercised  by  the  Surrogate  of  this  county  since  1870. 

That  §  1861  should  not  receive  the  interpretation 
daiined  for  it  by  these  contestants  is  apparent  from 
another  consideration.  An  examination  of  the  stat- 
utes for  which  it  has  been  substituted  will  show,  that 
those  statutes  furnished  the  appellant  in  Russell  v. 
Hartt  with  arguments  against  the  authority  there 
exercised  by  the  Surrogate,  no  less  forcible  than  the 
arguments  based  in  the  case  at  bar  upon  the  supposed 
restrictive  language  of  the  Code. 

Section  1861  is  in  the  main  a  re-enactment,  with 
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modifications,  of  §§  63a,  68a  and  636,  tit.  1,  ch.  6, 
part  2,  R.  S.  (3  Banks,  6th  ed.,  70,  71). 

Section  63a  provided  that  "  a  will  duly  executed 
according  to  the  laws  of  this  State,  where  the  wit- 
nesses to  the  same  reside  without  the  jurisdiction  of 
this  State,  or  a  duly  exemplified  or  authenticated 
copy  thereof,  where  the  original  will  is  in  the  posses- 
sion of  a  court  or  tribunal  of  justice  in  another 
country  or  State  whence  the  same  cannot  be  obtained, 
may  be  proved  in  the  Court  of  Chancery,  upon  a 
commission  to  be  issued  for  that  purpose  on  applica- 
tion to  the  Chancellor."  Section  68a  provided  that 
"wills  of  personal  estate  duly  executed  by  persons 
residing  out  of  the  State,  according  to  the  laws  of  the 
State  or  country  in  which  the  same  were  made,  may 
be  proved  under  a  commission  to  be  issued  by  the 
Chancellor." 

Neither  of  these  sections  contains  any  express  ref- 
erence to  the  circumstances  to  which  they  both  owe 
their  origin — the  lack  of  power  in  the  Surrogate's 
court  of  that  time  to  issue  a  commission  for  the  exam- 
ination of  witnesses  without  the  State. 

Sections  63a-68a  did  not  form  a  part  of  the  Revised 
Statutes  as  originally  enacted  but  were  inserted  after- 
wards (§  16,  ch.  320,  laws  of  1830).  In  commenting 
upon  their  object  and  effect  the  Revisers  say :  "  There 
was  no  provision  in  the  old  statutes,  nor  is  any  con- 
tained in  the  new,  relative  to  the  proof  of  foreign 
wills.  The  above  sections  will  remedy  the  omission  in 
a  manner  which,  it  is  believed,  will  be  entirely  safe  " 
(5  Edm.  Stat.,  631).  The  sections  here  referred  to 
continued  in  force  uninterruptedly  until  their  repeal 
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in  1880,  and  that  too  without  any  modification  except 
such  as  was  occasioned  by  the  abolition  of  the  Court 
of  Chancery,  and  the  transference  of  its  powers  and 
jurisdiction  to  the  Supreme  court  (  §  16,  ch.  280,  laws 
of  1847). 

That  these  sections  lodged,  first  in  the  Chancery 
court  and  thereafter  in  its  successor,  exclusive  juris- 
diction of  wills  not  producible  because  of  their  deten- 
tion in  a  foreign  tribunal,  and  of  wills  whose  probate 
involved  the  examination  of  witnesses  without  the 
State,  was  strenuously  urged  before  the  Court  of  Ap- 
peals in  Russell  v.  Hartt. 

But  Finch  J.,  pronouncing  the  court's  opinion,  cx- 
pessly  sanctions  the  contention  of  the  respondent  in 
that  proceeding,  that  before  the  enactment  of  chapter 
320  {supra),  the  Surrogate's  court  had  had  jurisdiction 
to  take  proof  of  foreign  wills,  and  continued  to  have 
it  thereafter,  but  that  this  jurisdiction  was  "  so  ham- 
pered and  rendered  ineffectual,  in  cases  where  the 
witnesses  could  not  be  produced,  by  the  inability  of 
the  court  to  issue  a  commission,  as  to  make  necessary 
and  occasion  "  the  grant  of  authority  to  the  Chancel- 
lor. This  view  of  the  matter  was  very  clearly  and 
forcibly  enunciated  by  Surrogate  Bradford  in  Ishani 
V.  Gibbons  (1  Brad/.,  69),  cited  with  approval  in  Rus- 
sell V.  Hartt. 

I  am  satisfied  that  there  are  no  such  differences 
between  §§  63a-69a,  as  thus  construed,  and  §  1861 
of  the  Code,  as  to  warrant  the  notion  that,  by  the  latter 
enactment,  the  legislature  intended  to  hedge  about  the 
probate  jurisdiction  of  the  Surrogate  with  restrictions 
such  as  had  never  theretofore  been  imposed. 


NEW  YORK  COUNTY,  APRIL,  1887.         409 

MATTER  OF  DELAPLAINE. 

Counsel  for  the  contestants  lay  some  stress  upon 
the  direction  contained  in  §  2635  of  the  Code,  to  the 
effect  that  except  where  special  provision  is  otherwise 
made  by  law,  a  written  will,  after  it  has  been  proved, 
"  must  be  retained  by  the  Surrogate  until  the  expira- 
tion of  one  year  after  it  has  been  recorded  ....  and 
must  then  be  returned  upon  demand  to  the  person 
who  delivered  it,"  etc.  This  provision  has  taken  the 
place  of  §  54,  tit.  1,  ch.  6,  part  2,  of  the  Revised  Stat- 
utes (2  R.  S.,  66),  which  declared  that  "  all  wills, 
whenever  proved  according  to  law,  except  such  as  are 
required  to  be  deposited,  shall,  after  being  recorded, 
be  returned  upon  demand  to  the  person  who  delivered 
the  same,"  etc. 

The  language  of  §  2635  involves  no  stronger  impli- 
cation that  the  production  of  a  will  must  precede  its 
admission  to  probate,  than  is  involved  in  the  provis- 
ions above  quoted  from  the  Revised  Statutes,  and  the 
latter  provisions  were  in  force  when  the  will  which 
occasioned  the  controversy  in  Russell  v.  Hartt  was 
admitted  to  probate. 

It  would  be  profitless  to  make  detailed  comment 
upon  the  results  of  comparing,  section  by  section,  the 
terminology  of  the  Code  with  that  of  the  various  stat- 
utes which  it  has  supplanted.  To  any  person  who 
will  undertake  that  comparison,  it  will  clearly  appear 
that,  both  in  spirit  and  in  letter,  the  later  enactments 
contemplate  an  expansion  rather  than  a  contraction 
of  the  authority  of  this  court.  If  there  be  any  differ- 
ence at  all,  therefore,  between  the  present  situation 
and  that  which  existed  at  the  entry  of  the  decree  in 


410    CASES  IN  THE  SURROGATES'  COURTS. 

KATTER  OF  DKLAPLAIKE. 

Russell  V.  Hartt,  it  is  a  difference  which  makes  the  de- 
cision in  that  case  all  the  more  controlling  in  this. 

Second.  The  claim  that  this  proceeding  should  be 
dismissed  because  the  codicil,  for  whose  probate  it 
asks,  is  unattested  rests  upon  a  very  slender  founda- 
tion. I  have  already  referred  to  the  provisions  of 
§§  2472  and  2476  of  the  Code  of  Civil  Procedure,  one 
of  which  gives  to  the  Surrogates  of  the  State  general 
authority  to  "  take  the  proof  of  wills  "  and  "  to  admit 
wills  to  probate/'  and  the  other  of  which  specifies  the 
cases  in  which  that  authority  may  be  exercised  in  any 
particular  county  by  the  Surrogate  of  such  county. 

One  of  the  cases  thus  specified  is  described  as  fol- 
lows :  "  Where  the  decedent,  not  being  a  resident  of 
the  State,  died  within  that  county,  leaving  personal 
property  within  the  State."  The  case  at  bar,  assum- 
ing, as  it  must  of  course  be  assumed  for  present  pur- 
poses, that  the  allegations  of  the  petition  are  true, 
indisputably  falls  within  that  description. 

Now,  there  is  in  the  Code  another  section  (§  2611) 
whose  last  five  words  are  claimed  to  deprive  Surro- 
gates of  the  power  of  proving  any  wills  whatever  ex- 
cept such  as  are  attested  by  at  least  two  subscribing 
witnesses. 

It  is  certainly  the  chief,  if  not  the  exclusive,  pur- 
pose of  the  section  referred  to,  to  prescribe  by  what 
law,  foreign  or  domestic,  the  validity  of  the  execution 
of  a  will  shall  be  tested.  It  substantially  declares 
that  a  will  of  personal  property  shall  be  deemed  suffi- 
ciently executed  in  any  of  the  following  cases : 

(1).  Where  it  has  been  executed  in  conformity 
with  the  laws  of  this  State. 
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(2).  Where  it  has  been  executed  without  the 
limits  of  this  State  but  in  some  other  State  of  this 
country  or  in  the  Dominion  of  Canada  or  in  the  King- 
dom of  Great  Britain  and  Ireland,  and  according  to 
the  laws  of  the  place  of  its  execution. 

(3).  Where  it  has  been  executed,  not  in  conform- 
ity with  the  laws  of  this  State  but  in  conformity  with 
the  laws  of  its  maker's  residence. 

Section  2611  is,  in  the  main,  a  mere  recasting  of 
chapter  118  of  the  Laws  of  1876,  a  statute  which  was 
in  force  from  the  time  of  its  enactment  until  the  adop- 
tion of  the  Code.  It  must  certainly  be  admitted  on 
all  hands  that,  during  this  interval,  the  personal-prop- 
erty will  of  a  decedent  who  resided  at  the  time  of  its 
execution  in  any  State  or  territory  of  this  country, 
would  have  been  admissible  in  a  Surrogate's  court, 
despite  the  non-observance  by  the  testator  of  the  for- 
malities of  execution  prescribed  by  our  own  laws,  if 
he  had  duly  observed  the  formalities  of  execution 
prescribed  by  the  law  of  his  domicil. 

Now,  there  were,  during  that  interval,  at  least  ten 
of  the  States  and  two  of  the  territories  of  the  United 
States  in  which  holographic  wills,  that  bore  the  name 
of  no  subscribing  witness,  were  entitled  to  probate. 
And  such  is  the  case  to-day.  Those  States  and  Terri- 
tories are  Arkansas,  California,  Dakota,  Kentucky, 
Louisiana,  Mississippi,  Montana,  North  Carolina,  Penn- 
sylvania,  Tennessee,  Texas  and  Virginia. 

If  these  contestants  put  a  correct  interpretation 
upon  §  2611,  an  unattested  holographic  will,  executed 
by  a  resident  of  any  of  those  localities,  must  necessar- 
ily fail  of  probate  in  this  court  for  the  reason  that  ihe 
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only  provision  for  probate  in  that  section  is  a  provis- 
ion that  a  will  may  be  proved  "  as  prescribed  in  this 
article  "(art.  1,  tit.  3,  ch.  18)  and  that  in  such  article, 
as  they  claim,  no  procedure  is  established  for  proving 
testamentary  papers  unattested  by  witnesses. 

If  the  latter  of  these  two  contentions  were  strictly 
correct,  it  would  not,  in  my  judgment,  follow  that 
such  wills  must  needs  be  rejected,  unless  in  article  1, 
supra,  or  elsewhere  upon  the  statute  book,  there  ap- 
pears some  provision  which  prohibits  their  probate  in 
Surrogates'  courts.  If  general  jurisdiction  in  the  pre- 
mises is  lodged  in  those  courts,  and  the  legislature 
have  neglected  to  point  out  the  precise  way  in  which 
that  jurisdiction  can  be  exercised,  the  Surrogate  is  at 
liberty  to  adopt  such  modes  of  procedure  as  the  exi- 
gencies of  the  case  demand.  This  would  merely  re- 
quire a  resort  to  the  incidental  powers  with  which  he 
is  vested  by  §  2481  of  the  Code  (Isham  v.  Gibbons, 
supra  \  Pew  v.  Hastings,  1  Barb.  Ch.y  452;  Brick's 
Estate,  15  Abb.  Pr.,  12;  Tompkins  v.  Moseman, 
5  Sedf.,  402 ;  Kohler  v.  Knapp,  1  Bradf.y  241 ;  Sip- 
perly  v.  Baucus,  24  iV.  F.,  46). 

In  Seaman  v.  Duryea  (10  Barb.,  523),  affirmed  in 
the  Court  of  Appeals  (11 N.  Z.,  324),  it  was  held  that, 
although  Surrogates'  courts  were  courts  whose  juris- 
diction was  derived  altogether  from  the  statutes, 
nevertheless  "  the  authority  to  do  certain  acts  or  to 
exert  a  certain  degree  of  power,  need  not  be  given 
in  express  words.  If  the  authority  may  be  fairly  and 
reasonably  inferred  from  the  general  language  of  the 
statutes,  or  if  it  be  necessary  to  accomplish  its  objects, 
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and  to  the  just  and  useful  exercise  of  the  powers  ex- 
pressly given,  it  may  be  taken  as  granted." 

In  Campbell  v.  Logan  (2  Bradf.y  90),  Surrogate 
Bradford  said:  "The  Revised  Statutes  define  the 
jurisdiction  of  the  Surrogate  and  direct  its  exercise 
'  in  the  cases  and  in  the  manner  prescribed  by  the 
statutes  of  the  State/  but  the  power  to  take  the  proof 
of  wills  being  given  generally,  the  mode  of  its  exer- 
cise in  a  case  not  provided  for  by  statute  must  be 
regulated  by  the  court  in  the  exercise  of  a  sound  dis- 
cretion, according  to  the  peculiar  circumsbinces  of 
each  particular  case." 

But  not  only  is  it  true  that  no  statute  forbids  the 
Surrogate  to  admit  to  probate  an  unattested  will  of 
personal  property  executed  in  accordance  with  the 
law  of  the  testator's  domicil ;  it  is  also  true  that  the 
procedure  established  by  article  1,  supra^  does  not  pre- 
tend to  relate  exclusively  to  wills  that  have  subscrib- 
ing witnesses.  Some  of  the  provisions  of  that  ar- 
ticle, for  example,  §§  2G18,  2619  and  2620,  espe- 
cially concern  wills  of  that  description,  and  prescribe 
under  what  circumstances  subscribing  witnesses  must 
be  examined  and  under  what  circumstances  their 
examination  may  be  dispensed  with.  But  other  pro- 
visions of  the  article  are  broad  enough  to  include 
every  species  of  will  covered  by  the  terms  of  §  2611. 

Section  2614  declares  the  requirements  of  the  peti- 
tion for  probate.  It  contains  no  intimation  of  a  limi- 
tation to  attested  wills. 

Section  2622  establishes  as  the  only  prerequisite 
for  the  admission  of  any  will  described  in  §  2611  that 
the  Surrogate  shall  "  inquire  particularly  into  all  the 
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facts  and  circumstances  and  be  satisfied  with  the  gen- 
uineness of  the  will  and  the  validity  of  its  execution." 
Section  2623  provides  that  "  if  it  appears  to  the  Sur- 
I'ogate  that  the  will  was  duly  executed,  and  that  the 
testator  was  in  all  respects  competent  to  make  it,  and 
was  not  under  restraint,  it  must  be  admitted  to  pro- 
bate." 

I  am  of  the  opinion  that  neither  of  the  objections 
of  these  respondents  is  well  taken.  They  must, 
therefore,  be  overruled. 


■<^»^» 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.—April,  1887. 

Chambers  v.  Cruikshank. 

In  the  matter  of  the  estate  of  Johk  F.   Delaplaine, 

deceased. 

The  occasion  for  enforcing  a  joint  custody  of  property,  on  the  part  of  dis- 
agreeing executors,  as  permitted  by  Code  Civ.  Pro.,  §  2002,  is  properly 
deemed  to  have  arisen,  whenever  the  circumstances  are  such  that  joint 
custody  pursuant  to  an  agreement  of  the  executors  themselves  would 
commend  itself  to  the  Surrogate  as  suitable  and  wise. 

The  purpose  of  the  legislature,  in  enacting  the  section  cited  was  expressly 
to  modify  the  rule  of  law,  according  to  which  each  of  two  or  more  co- 
representatives  is  entitled,  in  an  ordinary  case,  to  collect  the  decedent^ s 
personal  estate,  and  hold  it  in  his  own  possession,  apart  from  the  con- 
trol of  his  associates. 

Application  by  Talbot  W.  Chambers,  one  of  the 
executors  of  decedent's  will,  for  an  order  directing  a 
deposit  of  money  and  property  to  the  joint  credit, 
and  in  the  joint  custody,  of  himself  and  his  co-exec- 
utor. 
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Joseph  A.  Welch, /or  executor  Chambers. 
Billings  &  Cabdozo,  for  executor  Cruikakank. 

TiiE  Surrogate. — Section  2602  of  the  Code  of  Civil 
Procedure  provides,  among  other  things,  that,  where 
there  is  a  disagreement  between  two  or  more  execu- 
tors of  an  estate,  respecting  the  custody  of  its  money 
or  of  its  property,  the  Surrogate,  upon  the  applica- 
tion of  one  or  more  such  executors,  "  may,  in  his  dis- 
cretion, make  an  order  directing  that  any  property  of 
the  estate  be  deposited  in  a  safe  place,  in  the  joint 
custody  of  the  executors,  or  subject  to  their  joint 
order,  and  that  the  money  of  the  estate  be  deposited 
in  a  specified  bank  or  trust  company  to  their  joint 
credit,  and  to  be  drawn  out  upon  their  joint  order." 

The  money  and  property  of  the  estate  of  this  tes- 
tator are  now  under  the  exclusive  control  of  one  of 
its  two  executors,  Mr.  James  Cruikshank.  His  co-ex- 
ecutor, Mr.  Talbot  W.  Chambers,  seeks,  by  the  present 
proceeding,  to  obtain  an  order  directing  that  such 
money  be  deposited  to  the  joint  credit  of  himself  and 
his  associate,  and  that  such  property,  other  than  mon- 
ey, be  placed  in  the  joint  custody  of  the  two,  or  sub- 
ject to  their  joint  order. 

The  testator's  will  was  admitted  to  probate  in  1885. 
In  March,  1886,  letters  testamentary  were  issued  to  the 
respondent.  The  petitioner  did  not  qualify  as  exec- 
utor until  September,  1886.  Meanwhile  the  respon- 
dent had  taken  possession  of  the  personal  property  of 
the  estate,  amounting  in  value  to  over  ^125,000,  and 
he  had  commenced  an  action  for  the  construction 
of  the  testator's   will,  in   which   action    the  counsel 
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who  represent  him  in  the  present  proceeding  had 
appeared  in  his  behalf. 

At  some  time  prior  to  November  29th,  1886,  the 
petitioner  called  upon  the  respondent  for  conference 
in  the  affairs  of  the  estate,  and  communicated  to  him 
the  fact  that  he,  the  petitioner,  had  retained  counsel 
to  aid  in  its  administration.  The  respondent  then 
protested  that  the  counsel,  whose  services  he  had  him- 
self secured,  prior  to  the  petitioner's  qualification  as 
executor,  were  equal  to  the  satisfactory  performance 
of  such  legal  services  as  the  best  interests  of  the  estate 
would  probably  require.  Subsequent  to  this  inter- 
view, and  on  November  29th,  the  petitioner  wrote  the 
respondent,  saying  that,  in  view  of  the  importance  of 
tbe  trusts  committed  to  their  joint  care,  and  the  extent 
of  the  property  concerned,  he  "should  feel  safer"  if 
his  own  attorney,  in  whom  he  had  full  confidence, 
should  be  employed  as  one  of  the  counsel  of  the  estate. 

On  November  30th,  this  attorney  addressed  a  letter 
to  the  respondent,  asking  in  the  petitioner's  behalf 
the  payment  of  a  retaining  fee  of  $1,000.  A  few  days 
later  the  respondent  replied  to  this  letter  as  follows : 
''  I  respectfully  decline  to  pay  to  you  the  sum  named, 
or  any  part  thereof,  for  the  simple  reason  that  your 
appointment  was  made  without  my  knowledge  or 
assent,  or  that  of  the  counsel  of  the  estate  appointed 
by  me  at  the  time  I  was  the  sole  qualified  and  acting 
executor." 

On  December  9th,  the  petitioner  again  wrote  his 
co-executor,  requesting  payment  of  the  sum  of  $1,200 
"  to  defray  expenses  of  administration."  The  respon- 
dent, replying  to  this  letter  on  December  14  th,  said  : 
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"  As  the  sura  for  which  you  ask  would  be  chargeable 
against  me  as  executor,  I  beg  to  inquire  the  nature  of 
the  expenses  for  which  the  payment  is  to  be  made, 
Upon  receiving  this  information  I  will  confer  with  the 
counsel  for  the  estate,  and  promptly  act  upon  his 
advice  in  the  matter." 

On  December  17th,  the  petitioner  answered  to  the 
effect  that  the  sum  for  which  he  asked  was  to  be 
expended  in  payment  of  his  counsel ;  that  his  course 
in  retaining  such  counsel  was  "an  act  of  prudence/' 
and  that  he  was  empowered  equally  with  the  respond- 
ent to  secure,  at  the  charge  of  the  estate,  such  legal 
services  as  its  interests  might  seem  to  demand. 

In  a  letter  dated  December  22d,  the  respondent 
declined  to  accede  to  the  petitioner's  request.  On 
January  10th,  1887,  the  petitioner  proposed  in  writ- 
ing to  the  respondent  that  the  assets  in  the  latter's 
hands  be  placed  under  their  joint  control.  By  letter 
of  January  17th,  this  proposition  was  rejected.  On 
January  20th,  the  petitioner  commenced  the  present 
proceeding. 

Whatever  doubts  might  have  existed  before  the 
adoption  of  the  Code  of  Civil  Procedure  respecting 
the  authority  of  the  Surrogate  to  make  such  an  order 
as  is  here  applied  for,  such  authority  is  now  expressly 
conferred  by  the  above  quoted  provisions  of  §  2602. 
That  section  was  evidently  suggested  to  the  Code 
Commissioners  by  decisions  theretofore  rendered  in 
Wood  V.  Brown  (34  JST.  Z.,  337)  and  in  Burt  v. 
Burt  (41  N,  r.,  46). 

In  Wood  V.  Brown,  the  Court  of  Appeals  had 
aflSrmed  a  judgment  of  the  Supreme  court,  by  which 

Vol.  v.— 27 
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it  had  been  ordered,  in  an  action  between  co-execu- 
tors who  had  disagreed  respecting  the  custody  of 
estate  funds,  that  such  funds  should  be  placed  in  a 
specified  depository,  subject  to  the  joint  order  of  the 
plaintiff  and  the  defendant. 

In  Burt  V.  Burt,  on  the  other  hand,  the  Court  of 
Appeals,  upon  a  different  state  of  facts,  had  sustained 
the  Supreme  court  in  its  reversal  of  a  judgment, 
directing,  in  an  action  brought  by  one  of  two  execu- 
tors against  his  associate,  a  joint  deposit  and  joint 
custody  of  the  assets  of  their  testator  s  estate. 

Woodruff,  J.,  who  pronounced  the  opinion  of  the 
court  in  the  latter  of  these  cases,  declared  that  the 
decision  in  the  former  rested  solely  upon  the  ground 
that  the  conduct  of  the  defendant  executor  was  such 
as  to  jeopard  the  interests  of  the  beneficiaries  under 
the  will. 

In  Burt  V.  Burt,  the  special  relief  sought  by  the 
plaintiff  ^vas  the  appointment  of  a  receiver  who 
should  take  possession  of  all  the  assets  of  a  testator's 
estate,  and  practically  expel  from  office  the  persons 
whom  the  testator  had  selected  as  his  executors. 
The  referee,  before  whom  the  cause  had  been  tried, 
had  pronounced  against  the  plaintiff's  demand  for  a 
receiver,  but,  under  a  claim  for  general  relief,  had 
found  that  the  assets  concerned  in  the  litigation 
should  be  deposited  in  a  specified  bank,  subject  to  the 
plaintiff's  and  the  defendant's  joint  control. 

The  case  was  like  the  case  at  bar,  and  unlike  that 
of  Wood  V.  Brown,  in  the  circumstance  that  no  ques- 
tion was  made  respecting  the  safety  of  the  fund 
involved   or  the  responsibility  of  its  custodian.     It 
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differed  from  the  case  at  bar  in  the  circumstance  that 
the  defendant  executor  had  taken  possession  of  such 
funds  after  his  complaining  associate  had  obtained 
letters  testamentary  and  with  such  associate's  knowl- 
edge and  acquiescence. 

In  commenting  upon  these  circumstances  Judge 
Woodruff  said :  "  Both  of  tlie  executors  could  not 
have  the  actual  manual  keeping  of  this  box  of  secu- 
rities, each  in  his  own  possession.  The  defendant 
had  the  actual  possession  in  the  first  instance  witliout 
objection.  He  had  as  much  right  to  retain  that  pos- 
session as  the  plaintiff  had  to  demand  it.  The  claim 
that  the  plaintiff  was  entitled  to  take  it  because  he 
was  co-executor,  ex  vi  termini  admits  that  the  defend- 
ant would  have  been  immediately  entitled  to  take  it 
again. 

It  is  a  well  known  doctrine  of  the  law  that  where 
there  are  two  or  more  executors  of  an  estate  "  they 
are  regarded  but  as  one  person  representing  the  tes- 
tator, and  therefore  the  acts  done  by  any  one  of  them, 
which  relate  either  to  the  delivery,  gift,  sale,  pay- 
ment, possession  or  release  of  the  testator's  goods, 
are  deemed  the  acts  of  all ;  for  they  have  a  joint  and 
entire  authority."  One  of  them  is  as  much  entitled 
as  any  of  the  others,  in  the  absence  of  specific  direc- 
tions to  the  contrary,  either  in  the  will  of  their  tes- 
tator, or  in  the  lawful  order,  judgment  or  decree  of  a 
competent  court,  to  collect  the  personal  estate  and  to 
hold  it  in  his  own  possession,  apart  from  the  control 
of  his  associates  (Murray  v.  Blatchford,  1  Wend,^  583, 
616 ;  Hertell  v.  Bogert,  9  Paige^  52 ;  Douglass  v. 
Satterlee,   11   Johna.y  16;    Sutherland   v.    Brush,  7 
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Johns.  Ch.^  17 ;  Brennan  v.  Lane,  4  Dem.y  322  ;  Hall 
V.  Carter,  8  Ga.,  388  j  Wheeler  v.  Wheeler,  9  Cote, 
34).- 

But  it  seems  to  me  that,  in  the  enactment  of  the 
provision  upon  which  the  present  application  is  based, 
it  was  the  express  purpose  of  the  legislature  to  mod- 
ify the  rule  of  law,  which,  but  for  that  provision, 
might  make  such  an  application,  either  to  the  Supreme 
court  or  to  the  Surrogate,  ineffectual. 

In  Burt  V.  Burt,  the  court  said  that,  as  the  relations 
of  the  plaintiff  executor  and  the  defendant  executor 
had  ceased  to  be  amicable,  "  it  would  have  been  alto- 
gether wise  and  suitable  "  if  they  had  of  their  own 
motion  made  joint  deposit  of  the  funds  which  the 
testator  had  confided  to  their  charge. 

This  suggests  what  seems  to  me  the  most  satisfac- 
tory test  by  which  to  determine,  in  any  given  case, 
whether  the  discretionary  authority,  now  expressly 
conferred  upon  the  Surrogate  by  §  2602  of  the  Code, 
should  or  should  not  be  exercised.  The  occasion  for 
enforcing  a  joint  custody  is  found  to  have  arisen,, 
w^henever  the  circumstances  are  such  that  joint  cus- 
tody, pursuant  to  an  agreement  of  the  executors  them- 
selves, w^ould  commend  itself  to  the  Surrogate  as  suit- 
able and  wise. 

Now,  there  is  nothing  in  the  will  of  this  testator 
indicating  that  he  reposed  greater  trust  and  confidence 
in  one  of  the  parties  to  this  proceeding  than  in  the 
other ;  there  is  nothing  in  the  papers  before  me  tend- 
ing to  show  that  it  would  impair  the  security  of  the 
property  of  the  estate  to  take  it  from  the  sole  custody 
of  the  respondent  and  place  it  in  the  joint  custody  of 
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himself  and  his  associate.  For  aught  that  appears, 
they  can  meet  together  without  inconvenience  when- 
ever conference  or  combined  action  shall  be  necessary 
or  desirable.  It  is  not  shown  that  the  interests  of  the 
estate  would  be  prejudiced  by  requiring  a  joint  cus- 
tody of  its  assets.  And  there  are  certain  considera- 
tions which  seem  to  make  such  joint  custody  desirable. 

By  §  2736  of  the  Code  of  Civil  Procedure,  the  ex- 
ecutorial service  that  may  be  rendered  in  the  admin- 
istration of  this  estate,  if  its  value  above  debts  shall 
exceed  one  hundred  thousand  dollars,  will  be  com- 
pensated by  two  full  commissions.  These  commissions 
must  be  apportioned  between  the  executors  '^  accord- 
ing to  the  services  rendered  by  them  respectively." 
If  this  petitioner  is  willing  and  competent  to  perform 
his  full  share  of  the  duty  confided  to  him  by  the  will, 
it  is  hardly  just,  unless  it  is  unavoidable,  to  sustain 
the  respondent,  in  a  contention  which  will  practically 
secure  to  him,  besides  the  compensation  that  he  would 
have  been  entitled  to  claim  if  the  testator  had  named 
him  as  sole  executor,  a  like  compensation  for  exclud- 
ing his  co-executor  from  sharing  in  the  administration. 

The  aflSdavits  and  the  brief  submitted  on  behalf  of 
the  respondent,  disclose  that  he  has  what  seems  to  me 
to  be  a  mistaken  notion  as  to  the  respective  rights  of 
tlie  petitioner  and  himself  in  the  employment  of  coun- 
sel. The  counsel  whom  he  has  retained  are  repeatedly 
called  "  counsel  for  the  estate/'  as  distinguished  from 
counsel  employed  by  the  petitioning  executor.  It  is 
doubtless  true  that  where  one  of  several  executors, 
who  has  alone  qualified,  has  employed  lawyers  of  learn- 
ing and  ability  to  represent  the  estate  of  his  testiitor 
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in  the  courts,  the  claim  of  another  executor  subse- 
quently qualifying,  to  be  reimbursed  out  of  such  estate 
for  moneys  expended  in  securing  additional  counsel, 
should  not  be  allowed  upon  an  accounting  without 
strong  evidence  in  its  support;  but  in  such  a  case 
counsel  retained  by  the  executor  first  qualifying  are 
no  more  to  be  regarded  as  "  counsel  for  the  estate  " 
than  are  counsel  retained  by  such  executor  s  associate. 
Whether  in  the  present  case  the  petitioning  execu- 
tor has  acted  prudently  and  properly  in  calling  addi- 
tional counsel  to  his  aid,  need  not  now  be  considered. 
If  the  order  to  be  entered  upon  this  decision  shall  en- 
able him  to  compensate  such  counsel  out  of  estate 
funds,  he  will,  of  course,  do  so  at  the  risk  of  a  disal- 
lowance of  any  claim  he  may  make  for  credit  in  that 
regard  upon  his  accounting.  His  application,  except 
as  respects  the  rents  of  the  testator's  real  property,  is 
granted ;  as  to  such  rents  it  is  denied. 
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gate.— May,  1887. 

Matter  of  Fogg. 

In   the  matter  of  the  estate  of  William  H.  Fogg, 

deceased. 


The  rule  whereby  a  legacy  to  a  testator's  widow,  in  lieu  of  dower,  draws 
interest  from  the  death  of  testator  will  be  adhered  to  where  tlie  lega- 
tee, beiug  also  executrix,  has,  for  the  purpose  of  paying  the  legacy. 
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converted  securities  left  by  the  testator,  provided  no  other  funds  were 
on  h&nd  available  for  the  purpose,  and  proper  regard  was  had  to  the 
Interests  of  those  entitled  to  the  residue. 
Blatter  of  Gerard,  1  Dem,,  244— distinguished. 

Hearing  of  exceptions  to  report  of  referee,  to  whom 
were  referred  the  account,  and  objections  thereto,  of 
the  executors  of  decedent's  will,  in  proceedings  for 
judicial  settlement. 

Joseph  W.  Howe,  for  executors, 
CaABi.ES  £.  Hill,  for  other  parties, 
Thomas  Gbbenwood,  special  guardian. 

The  Surrogate. — I  am  referred  to  no  reported 
decision  in  this  State  which  dissents  from  the  doctrine 
of  the  cases  cited  below,  that  a  legacy  given  by  a  tes- 
tator to  his  widow,  in  lieu  of  dower,  draws  interest 
from  his  death,  in  the  absence  of  some  express  or  im- 
plied directions  in  his  will  to  the  contrary  (Parkinson 
V.  Parkinson,  2  Brad/.,  77 ;  Seymour  v.  Butler,  3  id., 
193 ;  Williamson  v.  Williamson,  6  Faige,  298,  305 ; 
Matter  of  Combs,  3  Dem.,  348 ;  Pollard  v.  Pollard,  83 
Mass. J  490).  I  find  nothing  in  the  terms  of  the  will 
here  under  consideration  calculated  to  take  the  legacy 
to  this  testator's  widow  out  of  the  operation  of  the 
general  rule  as  above  stated. 

The  sums  that  have  from  time  to  time  been  applied 
to  the  satisfaction  of  the  legacy  in  question  seem  to 
have  been  obtained  by  converting  into  money  certain 
stocks,  bonds  and  other  securities  left  by  the  testator. 
It  is  not  claimed  that  the  accounting  parties  (one  of 
whom  is  the  legatee  herself)  made  injudicious  or  im- 
proper selection  of  the  time  for  effecting  this  conver- 
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aion,  or  that  such  conversion  was  delayed  in  order 
that  Mrs.  Fogg  might  thereby  gain  some  personal  ad- 
vantage, or  that  the  best  interests  of  the  residuary- 
legatees  have  not  been  at  all  times  subserved  by  the 
course  which  the  executors  have  pursued.  Nor  does 
it  appear  that,  at  the  times  when  the  several  pay- 
ments were  made  to  Mrs.  Fogg  on  account  of  her 
legacy,  there  were  other  funds  in  the  hands  of  th^ 
accounting  parties  available  for  that  purpose.  In  the 
latter  circumstance  alone,  abundant  reason  is  found 
for  holding  the  decision  in  Matter  of  Gerard  (1  Dem.y 
244)  inapplicable  to  the  present  situation.  The  ob- 
jection that  no  interest  should  be  allowed  on  the 
legacy  to  Mrs.  Fogg  since  the  expiration  of  a  year 
from  the  testator's  death  must,  therefore,  be  overruled. 


■   m»9  » 


New  York  County. — Hon.  D.  G.  ROLLINS,  Surro- 
gate.— May,  1887. 

Matter  of  McGovern. 

In  the  matter  of  the  estate  of  Philip  McGovern, 

deceased. 


After  a  special  proceeding  for  the  probate  of  a  will  has  been  transferred 
to  the  court  of  Common  Pleas,  pursuant  to  Code  Civ.  Pro.,  §  2547,  as 
amended  in  1886,  the  Surrogate  cannot  be  called  upon,  under  Id., 
§  2618,  to  determine  the  question  of  the  materiality  of  the  testimony  of 
a  witness  whom  contestant  desires  to  examine  at  the  trial. 

It  seems,  that  an  onler  is  never  necessary  for  the  production  of  witnesses^ 
under  the  section  last  cited. 
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As  to  whether  the  provisions  of  §  2618,  relating  to  the  filing  of  a  notice 
requiring  tlie  examination  of  witnesses  to  a  will  are  applicable  to  the 
trial  of  probate  controversies  iu  the  court  of  Common  Pleas,  gucere. 

Application  for  order  requiring  proponents  of 
decedent's  will  to  produce  and  examine  witness  on 
trial. 

Lewis  SAND»R8,/or  the  motion. 
Rice  &  Buvr,  for  proponents. 

The  Surrogate. — A  proceeding  for  the  probate  of 
an  instrument  purporting  to  be  this  decedent's  will 
was  lately  transferred  to  the  court  of  Common  Pleas, 
in  accordance  with  the  provisions  of  §  2547  of  the 
Code  of  Civil  Procedure.  Counsel  for  the  contestants 
now  make  application  in  this  court  for  an  order 
requiring  the  proponents  to  produce  and  examine,  at 
the  trial  in  the  court  of  Common  Pleas,  certain  wit- 
nesses, whose  testimony  is  claimed  to  be  "  material " 
within  the  meaning  of  §  2618  of  the  Code. 

That  section  provides  that  "any  party  who  con- 
tests the  probate  of  a  will  may,  by  a  notice  filed  with 
the  Surrogate  at  any  time  before  the  proofs  are 
closed,  require  the  examination  of  all  the  subscribing 
witnesses  to  a  written  will  or  of  any  other  witness 
whose  testimony  the  Surrogate  is  satisfied  may  be 
material ;  in  which  case  all  such  witnesses,  who  are 
within  the  State  and  competent  and  able  to  testify, 
must  be  so  examined."  Here,  it  will  be  observed,  is 
a  specification  of  two  classes  of  witnesses ;  the  first 
class  consisting  of  subscribing  witnesses  to  the  will  in 
controversy,  and  the  second  class  consisting  of  per- 
sons, not  subscribing  witnesses,  whose  testimony  may 
be  deemed  material  by  the  Surrogate. 
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Now  it  is  plain  that,  as  regards  subscribing  wit- 
nesses, no  order  can  ever  be  necessary  for  their  pro- 
duction. By  the  very  act  of  filing  the  notice 
prescribed  in  §  2618,  a  contestant  in  a  probate 
controversy  before  the  Surrogate  may  effectually 
prevent  the  establishment  of  a  will  until  all  its  sub- 
scribing witnesses  (if  within  the  State  and  competent 
to  testify)  shall  have  been  examined. 

The  examination  of  any  particular  person  or  per- 
sons, other  than  subscribing  witnesses,  is  an  essential 
prerequisite  to  probate  in  this  court,  only  when  the 
Surrogate  is  satisfied  that  the  testimony  of  such  wit- 
nesses may  be  material.  When  he  has  declared  him- 
self so  satisfied,  the  witnesses  who  can  give  such 
material  testimony  must  be  brought  before  hiui  and 
examined,  unless  they  are  absent  from  the  State  or 
incompetent  or  unable  to  testify.  No  order  is  neces- 
sary for  the  production  of  such  witnesses.  The 
practical  burden  of  producing  them  must  fall,  as  I 
held  in  Hoyt  v.  Jackson  (2  Dem.,  450),  upon  parties 
proponent,  ^'  not  because  the  statute  so  declares,  for 
it  does  not,  but  because  as  it  fails  to  impose  the  duty 
upon  parties  contestant,  they  can  rest  securely  upon 
the  fact  that  until  such  witnesses  have  been  produced 
and  examined  the  will  cannot  be  admitted  to  probate." 

It  follows  that  the  application  of  the  contestants  in 
the  case  at  bar  must  be  denied. 

If  the  probate  proceeding  were  pending  to-day  in 
this  court,  I  could  be  asked,  under  §  2618  to  deter- 
mine this  question  and  this  only :  whether  the  testi- 
mony of  the  persons  whose  production  as  witnesses  is 
here  sought  may  be  material ;  and  that  question  if  it 
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is  now  to  be  passed  upon  at  all,  must  be  passed  upon 
in  the  court  of  Common  Pleas. 

As  to  the  applicability  or  non-applicability  of  the 
provisions  of  §  2618  to  the  trial  in  that  tribunal  of 
probate  controversies  transferred  from  this  I  intimate 
no  opinion. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— May,  1887. 

Matter  of  Mdsgrave. 

In  the  matter  of  the  estate  of  Benjamin  S.  Mus- 

GRAVE,  deceased. 

A  Surrogate,  fixing  the  x>enalty  of  a  bond  to  be  exacted  from  the  recipient 
of  ancillary  letters,  under  Code  Civ.  Pro.,  §  2(J99,  may,  in  ascertaining 
the  amount  ^*  which  appears  to  be  due  from  the  decedent  to  residents 
of  the  State, ^'  ignore  a  disputed  claim  which  is  not  shown  to  be  proba- 
bly enforceable. 

As  to  whether  Code  Civ.  Pro.,  §  829  is  applicable  to  the  proofs  submitted 
by  an  alleged  creditor  for  the  purpose  of  enabling  the  Surrogate  to  fix 
such  penalty — queer e. 

Motion  by  Arthur  Terry,  an  alleged  creditor  of 
decedent  to  compel  Lucy  E.  Musgrave,  to  whom 
ancillary  letters  testamentary  had  been  issued,  under 
decedent's  will,  to  give  an  official  bond. 

E.  R.  Terry,  for  petitioner. 
B.  C.  Chetwood, /or  executrix. 

The  Surrogate. — In  the  papers  submitted  upon 
this  motion,  the  petitioner's  claim  to  be  a  creditor  of 
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the  estate  is  substantiated  by  no  other  evidence  than 
his  own  statements  of  personal  transactions  between 
himself  and  the  decedent.  It  is  insisted  that  these 
stiitements  are  insufficient  to  establish,  prima  facie, 
his  claim,  and,  indeed,  that  they  are  altogetlier  incom- 
petent under  §  829  of  the  Code  of  Civil  Procedure. 
It  is  urged  in  opposition  that  §  829  is  not  applicable 
to  proceedings  like  the  present.  Even  if  the  latter 
contention  is  correct,  I  am  inclined  to  think  that  the 
Surrogate,  in  ascertaining  the  amount  "  which  appears 
to  be  due  from  the  decedent  to  residents  of  the  State," 
may  properly  ignore  disputed  claims  when  it  is  not 
shown  that  they  are  probably  enforceable.  Now,  the 
claim  of  this  petitioner  must  ultimately  be  defeated 
unless  he  has  other  evidence  in  its  support  than  is 
here  presented.  If  he  can  produce  other  evidence, 
he  may  make  that  fact  manifest;  otherwise  his  appli- 
cation must  be  denied. 


<•■•» 


New  York  County. — Hon.  D.  G.  ROLLINS,  Surro- 
gate.— May,  1887. 

Matter  of  Aymar. 

In  the  matter  of  the  estate  of  Mary  C.  B.  Aymar, 

deceased. 


The  hiisban  i  of  decedent  died  in  her  lifetime  leaving  a  will  whereby  be 
bequeatlied  to  A.  "all  interest  or  dividends"  from  certain  bank  stock, 
gave  to  decedent  "  all  the  rest  and  residue  "  of  his  personal  property, 
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and  appointed  her  and  one,  M.,  its  executrix  and  executor.  Decedent 
took  possession  of  tlie  stock,  and  lield  tlie  certificates  at  the  time  of 
her  death,  which  occurred  during  A.'s  lifetime.  An  application  by 
decedent's  representatives  for  leave  to  retain  the  stock,  subject  to  tlie 
claims  of  the  life  beneficiary,  was  opposed  by  H.,  wbo  set  forth  that 
this  property  afforded  the  only  fund  for  the  future  payment  of  his 
commissions. — 
Held,  that  decedent  must  be  deemed  to  have  held  the  stock  in  her  capac- 
ity as  executrix,  and  that  the  same  should  be  surrendered  to  the  sur- 
viving representative  .of  her  husband's  estate. 

Determination  of  question  arising  upon  judicial 
settlement  of  account  of  personal  representatives  of 
decedent. 

C.  E.  Tracy,  for  executor  and  administrator. 
Wm.  H.  Raftery,  for  W,  IJ.  Myer, 

The  Surrogate. — The  representatives  of  this  dece- 
dent's estate  are  John  A.  Myer,  its  administrator, 
c.  t.  a.,  and  Charles  S.  Myer,  its  executor.  On  January 
6th,  1887,  they  filed  with  the  Surrogate  a  joint  account 
of  their  proceedings,  which  account,  save  for  a  single 
reservation,  was  judicially  settled  by  a  decree  entered 
herein  on  January  25th,  1887.  The  question  reserved 
is  now  submitted  for  determination.  It  arises  upon 
the  following  state  of  facts. 

John  J.  Aymar,  the  husband  of  this  decedent,  died 
in  her  lifetime,  leaving  a  will  which  contained  the  fol- 
lowing provisions  :  "  I  give  and  bequeath  to  Eliza  E. 
Babb  all  interest  or  dividends  from  stock  standing  in 
my  name  on  the  books  of  the  Orange  National  Bank 

of  Orange,  N.  J.,  during  her  natural  life I 

give  and  bequeath  to  my  beloved  wife  (this  testatrix 
meaning)  all  the  rest  and  residue  of  my  personal 
property." 

The  will  designated  Mrs.  Aymar  as  its  executrix 
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and  William  H.  Myer  as  its  executor.  Both  applied 
for  and  received  letters  testamentary.  Mrs.  Aymar 
took  into  her  possession  the  bank  stock  af oresaid,  paid 
the  dividends  thereon  as  directed  by  her  husband's 
will,  and,  at  the  time  of  her  death,  was  the  holder  of 
the  certificates  thereof.  Miss  Aymar's  representa- 
tives now  ask  (and  MissBabb,  the  beneficiary  for  life 
of  the  stock  in  question  approves  their  application) 
that  they  may  be  permitted  to  retain  the  same,  subject 
to  the  claims  of  the  beneficiary  for  life.  The  appli- 
cation is  opposed  by  Mr.  William  H.  Myer,  now  the 
sole  surviving  representative  of  John  J.  Aymar's 
estate.  He  states  in  his  opposing  affidavit  that  he 
has  never  received  the  executorial  commissions  to 
which  he  is  entitled,  nor  any  part  thereof,  and  that 
the  only  property  of  the  estate  out  of  which  such 
commissions  can  be  satisfied  is  the  money  that  may  be 
realized  by  a  sale  of  the  Orange  Bank  stock  after  the 
death  of  Miss  Babb.  He  claims  that  the  stock  in 
question  still  forms  a  part  of  the  assets  of  John  J. 
Aymar's  estate,  and  that  he  is  himself  entitled  to  the 
possession  of  the  same,  as  the  sole  representative  of 
that  estate  now  living. 

This  claim  seems  to  ma  to  be  well  founded.  When 
property  has  been  given  by  will  to  one  beneficiary  for 
life  with  remainder  to  another,  under  such  circum- 
stances as  to  indicate  an  intention  on  the  part  of  the 
testator  that  the  life  tenant  should  enjoy  the  thing 
bequeathed  i?i  specie^  the  life  tenant  has  sometimes 
been  permitted  to  take  it  into  his  possession,  even 
without  furnishing  security  to  the  remainderman 
(Smith  V.  Van  Ostrand,  64  N.   F.,  278 ;  Weeks  v. 
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Weeks,  5  JV.  jET.,  326  j  Flanagan  v.  Flanagan,  8  Abb. 
N.  a,  413;  Fiske  v.  Cobb,  6  Gray,  144;  Taggard  v. 
Piper,  118  Mass,,  315).  But  the  surrender  to  a  life 
tenant  of  property  such  as  is  here  the  subject  of  con- 
sideration, without  exaction  of  security,  and  without 
any  provision  in  the  will  for  its  non-exaction,  would 
be  manifestly  improper  (Montfort  v.  Montfort,  24  Hun, 
120;  Eichelberger  v.  Barnetz,  17  8.  S  i?.,  293; 
Rodgers  v.  Rodgers,  7  Watts,  19;  Kinnard  v.  Kin- 
nard,  5  Watts,  108 ;  Tyson  v.  Blake,  22  iV.  F.,  558 ; 
Livingston  v.  Murray,  68  id.,  485,  492). 

I  find  no  authority  whatever  in  support  of  the 
claim  that  where  a  testator  has  bequeathed  personal 
property  to  A.,  for  life,  with  remainder  to  B.,  the  latter 
in  his  capacity  of  remainderman  can  claim  possession 
of  such  property  in  the  lifetime  of  A.  Mrs.  Aymar 
must  be  deemed  to  have  held  the  bonds  with  which  we 
are  here  concerned  in  her  capacity  of  executrix,  and, 
now  that  she  has  died,  they  should  be  placed  in  the 
hands  of  the  present  representative  of  her  husband's 
estate. 
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New  York  County.— Hon.  D.  G.  ROLLINS,  Scjrro- 

GATE. — May,  1887. 

Matter  op  Hoyt. 
In  the  matter  of  the  estate  of  Jesse  Hott,  deceased. 


A  Surrogate's  court  has  no  power  to  order  a  substitution  of  one  attorney 
for  another,  in  respect  of  a  party  to  a  special  proceeding,  instituted 
therein,  after  the  same  has  been  removed  by  appeal  to  another  court.. 

Where  the  daughter  and  sole  next  of  kin  of  a  decedent,  her  father,  wliile 
engaged  in  contesting  his  will,  which  constituted  her  a  cenlui  que  trust 
with  an  interest  less  than  would  belong  to  her  in  case  the  will  were  re- 
fused probate,  made  application  to  the  court  for  an  allowance,  pendente 
litCy  out  of  the  income  of  the  estate  for  her  support  ;  which  was  op- 
posed by  her  attorney,  insisting  upon  the  protection  of  his  lien  for  ser- 
vices rendered  in  the  cause, — 

Heldj  that  such  lien,  if  any  existed,  could  attach  only  to  the  excess  of  con- 
testant's interest  in  case  intestacy  were  decreed,  over  that  passing  to 
lier  under  the  will  if  sustained,  and  so  furnished  no  reason  for  refusing 
to  grant  the  application  to  an  extent  not  exceeding  the  amount  of  the 
latter  interest. 

Under  1  R.  S.,  730,  §  63,  enacting  that  "  no  person  beneficially  interested  in 
a  trust  for  the  receipt  of  the  rents  and  profits  of  lauds  can  assign  or  in 
any  manner  dispose  of  such  interest,"  extended  by  the  decisinns  to  a 
trust  of  personalty, — an  attorney  for  a  beneficiary  of  such  a  trust, 
created  by  will,  employed  to  contest  the  probate  thereof,  cannot,  by 
virtue  of  his  retainer,  secure,  pending  the  contest,  a  lien  upon  income, 
Lhe  disposition  of  which,  for  the  contestant's  benefit,  the  Surrogate  has 
power  to  direct. 

As  to  whether  an  attorney  for  a  party  to  a  special  proceeding  in  a  Surro- 
gate's court  is  entitled  to  the  benefits  of  the  provision  of  Code  Civ.  Pro., 
§  00,  declaring  that,  "  from  Ihc  commencement  of  an  action,  or  the  ser- 
vice of  an  answer  containinj?  a  counterclaim,  the  attorney  who  appears 
for  a  party  has  a  lien  upon  his  client's  cause  of  action  or  counterclaim," 
etc., — quaere. 

Determhstation  of  contest  as  to  attorney's  lien  for 
services,  upon  share  of  next  of  kin  of  decedent  and 
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beneficiary  under  his  will ;  and  of  an  application  by 
the  latter  for  an  allowance  out  of  the  estate. 


Robert  Sewell,  for  the  applicaHofu 
F.  J.  DuPiGNAC,  opposed. 

The  Surrogate. — On  October  3rd,  1882,  Mary 
Irene  Hoyt,  the  daughter  of  this  decedent  and  his 
only  next  of  kin,  commenced  in  this  court  a  proceed- 
ing for  the  revocation  of  the  probate  of  an  instrument 
that  had  been  theretofore  adjudged  and  decreed  to  be 
her  father's  last  will  and  testament. 

Aaron  Kahn,  Esq.,  appeared  «as  her  attorney  in 
Buch  proceeding,  and  continued  to  act  in  that  capac- 
ity with  her  approval  and  by  her  direction  imtil 
March  20th,  1885,  when  she  advised  him  that  she 
would  no  longer  require  his  services.  Shortly  there- 
after, and  while  this  probate  controversy  was  still 
pending  and  undetermined,  Miss  Hoyt  applied  to  the 
Surrogate,  by  F.  J.  Dupignac,  Esq.,  as  her  attorney, 
for  an  order  directing  the  executors  of  this  estate  to 
pay  her  the  sum  of  eighty  thousand  dollars,  to  be 
charged  against  her  as  beneficiary  under  her  father's 
alleged  will,  or  as  his  next  of  kin,  accordingly  as  the 
probate  of  such  alleged  will  should  be  upheld  or  over- 
turned. 

Mr.  Kahn  claimed  tlie  right  to  appear  in  opposition 
to  this  application,  upon  the  ground  that,  as  the  con- 
testant's attorney  of  record,  he  had  a  lien  upon  her 
interest  in  the  estate,  and  he  protested  that  no 
moneys  should  be  paid  to  her  thereout,  pursuant  to 

the  motion  of  any  attorney  other  than  himself,  until 
Vol.  v.— 28 
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such  attorney  had  been  regularly  substituted  in  his 
stead,  either  upon  his  (Mr.  Kahn's)  consent,  or  upon 
payment  to  him  of  such  sura  as,  after  proper  inquiry, 
might  be  found  to  be  his  due. 

The  questions  involved  in  this  claim  have  never 
been  determined  by  the  Surrogate.  A  course  was 
agreed  upon  and  adopted  by  counsel  for  the  contes- 
tant and  for  Mr.  Kahn  respectively,  which  made  it 
unnecessary  to  decide  whether  the  latter's  claim  of 
lien  was  or  was  not  well  founded,  or  to  what,  if  well 
founded,  it  attached,  or  whether  the  fact  that  Mr. 
Kahn  was  still  the  attorney  of  record  for  the  contes- 
tant in  the  revocation  proceeding  did  or  did  not 
preclude  her  from  presenting,  through  another  attor- 
ney, an  application  for  an  allowance  out  of  this  estate . 
An  order  of  reference  was  entered,  by  consent  of 
counsel,  under  the  following  circumstances :  In  the 
course  of  a  discussion  in  open  court  as  to  the  possible 
delay  that  might  be  occasioned  in  the  trial  of  the 
probate  controversy  by  Mr.  Kahn's  opposition  to  the 
motion  for  the  $80,000,  Mr.  PuUerton,  who  was 
then  acting  as  one  of  the  contestant's  counsel,  stated 
that  if  Mr.  Kahn  would  waive  service  of  papers  he 
would  then  and  there  move  for  an  order  substituting 
Mr.  Dupignac  in  his  (Mr.  Kahn's)  place  as  contestant's 
attorney,  upon  such  terms  as  might  be  found  just  and 
reasonable  after  an  investigation  before  a  referee. 
To  this  proposition  Mr.  Kahn,  through  his  counsel, 
acceded. 

It  was  then  suggested  that  as  Mr.  Kahn  might,  by 
an  out  and  out  substitution  pending  a  reference,  lose 
the  benefit  of  whatever  lien  he  might  have  obtained 
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upon  his  client's  cause  of  action  and  upon  any  decree 
that  might  be  made  in  her  favor  in  the  probate  pro- 
ceedings his  rights  should  be  protected  by  continuing 
him  as  one  of  her  attorneys;  this  with  the  under- 
standing that  Mr.  Dupignac's  attorneyship  should 
also  be  recognized,  and  that  Mr.  Kahn  should  not 
thereafter  interfere  in  the  direction  or  control  of  tlie 
cause.  An  order  was  thereupon  entered  whereby  the 
referee  therein  designated  was  directed  to  take  evi- 
dence as  to  "the  value  of  the  services  rendered  by 
the  said  Kahn  for  the  said  Mary  Irene  Hoyt,  and  the 
moneys  he  has  received  from  her  during  the  period 
of  such  services,  and  the  sums  he  has  properly  dis- 
bursed on  her  account,  and  to  report  the  said  evidence 
to  this  court,  together  with  his  opinion  thereon,  with 
all  convenient  speed."  The  order  contained  also  the 
provision  following:  "That  in  the  meantime  and 
until  the  further  decision  of  this  court  upon  the  com- 
ing in  of  the  referee's  report.  Miss  Mary  Irene  Hoyt 
may  appoint  another  and  additional  attorney  to  the 
said  Aaron  Kahn,  without  prejudice,  however,  to  any 
lien  that  the  said  Kahn  now  has  upon  all  the  papers 
in  his  possession  and  the  funds  in  court  for  his  fees 
(for  services)  heretofore  rendered  in  the  matter." 

The  foregoing  order  of  reference  was  entered  on 
April  18th,  1885.  On  November  1st,  1886,  the 
referee  filed  his  report.  A  few  days  later,  the 
Surrogate,  on  Mr.  Kahn's  application,  granted  an 
order  for  Miss  Hoyt  and  the  executors  of  this  estate 
to  show  cause  why  such  report  should  not  be  con- 
firmed, and  why  an  order  should  not  be  entered 
directing,  among  other  things,  the  payment  to  Mr. 
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Kahn  of  $15,745.68  (being  the  amount  found  by  the 
referee  to  be  still  due  to  him  as  contestant's  attorney) 
out  of  any  moneys  then  in  the  hands  of  the  executors 
due  or  owing  to  the  contestant  under  her  father's 
will,  and  in  case  no  moneys  should  be  due  or  owing 
to  her,  then  out  of  the  first  moneys  that.should  come 
to  the  hands  of  the  executors  applicable  to  payment 
of  the  testamentary  provision  for  her  benefit. 

The  motion  for  the  confirmation  of  the  referee's 
report  was  made  before  the  Surrogate  on  November 
29th,  1886.  Prior  to  that  date  there  had  occurred 
the  events  following : 

On  August  28th,  1886,  the  Surrogate  had  rendered 
a  decision  adverse  to  the  contestant's  petition  for  revo- 
cation. On  October  6th,  a  decree  had  been  entered 
confirming  the  probate  of  the  will.  On  October  11th, 
the  petitioner  had  filed  notice  of  appeal  to  the  Su- 
preme court.  On  November  15th,  that  appeal  had 
been  perfected  by  a  deposit  in  this  court  of  $250  in 
lieu  of  an  undertaking. 

Upon  the  facts  above  stated  I  proceed  to  consider — 

Ist.  Whether  the  moving  party  herein  has  a  lien 
as  attorney  upon  any  interest  of  the  contestant  in  this 
estate,  and,  if  such  lien  exists,  then  to  what  it  attaches 
or  relates ;  and 

2d.  Whether  the  Surrogate  now  has  authority  to 
direct  that  the  sum  found  by  the  referee  to  be  due 
from  the  contestant  to  Mr.  Kahn,  or  any  sum  what- 
ever, be  paid  to  him  by  the  contestant  herself  or  by 
the  executors  and  trustees  of  this  estate. 

First  Prior  to  the  enactment  of  the  first  part  of 
the  Code  of  Civil  Procedure,  an  attorney  in  an  action 


mfmvrr- 


NEW  YORK  COUNTY,  MAY,  1887.  437 

HATTER  OF  HOTT. 

could  not  claim  a  lien  for  his  services  until  he  had  ob- 
tained a  verdict,  or  f)erhaps,  it  is  safe  to  say,  until  the 
actual  entry  of  a  judgment  in  his  client's  favor, 

The  recognized  basis  of  that  lien  was  the  right  of 
the  attorney  to  resort  to  the  fruits  of  a  judgment  in 
compensation  for  his  services  in*  obtaining  it.  In 
Baker  v.  St.Quentin  (12  M.  &  TT.,  441-451),  Baron 
Parke  described  the  charging  lien  of  an  attorney  as 
*^  merely  a  claim  to  the  equitable  interference  of  the 
court  to  have  the  judgment  held  as  security  for  his 
debt."  Lord  CocKBURy  pronounced  it  in  Mercer  v. 
Graves  {Law  Rep.y  7  Q.  JS.,  499,  503),  as  *^  a  claim  or 
right  to  ask  for  the  intervention  of  the  court  for  his 
(the  attorney's)  protection,  when,  having  obtained 
judgment  for  his  client,  he  finds  there  is  a  probability 
of  the  client  depriving  him  of  his  costs." 

The  lien  of  an  attorney  upon  a  j  udgment  recovered 
in  the  courts  of  this  State  was  formerly  limited  to  his 
taxable  costs,  but  by  the  Code  of  1848  an  attorney's 
compensation  was  made  to  depend  upon  the  contract, 
express  or  implied,  between  himself  and  his  client, 
and  his  charging  lien  has  since  been  held  to  cover  his 
entire  compensation  for  services  in  the  action ;  which 
compensation,  in  the  absence  of  a  definite  agreement 
as  to  its  amount,  has  been  measured  by  the  reasona- 
ble value  of  such  services.  It  is  only,  however,  since 
section  66  of  the  Code  of  Civil  Procedure  was  amended 
by  chapter  542  of  the  Laws  of  1879,  that  the  lien  of 
an  attorney  in  a  judicial  proceeding  has  extended  to 
the  '^  cause  of  action,"  and  has  attached  itself  to  such 
cause  of  action  from  the  commencement  of  such  pro- 
ceeding.    Theretofore  the  fact  that  an  attorney  had 
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commenced  a  suit  upon  a  retainer  to  prosecute  it  gave 
him  no  lien  upon  what  might  fee  recovered  in  the 
event  of  its  successful  prosecution  (Rooney  v.  Second 
Ave.  R.  R.  Co.,  18  iST.  JT.,  368 ;  Shank  v.  Shoemaker, 
18  iV:  r.,  489 ;  Pulver  v.  Harris,  52  N.  F.,  73 ; 
Wright  V.  Wright,  TO  N.  T.,  96 ;  Coughlin  v.  JST.  F.  C. 
etc.,  Co.,  71  K.  r.,  443). 

The  cases  just  cited  hold  that,  until  the  entry  of 
judgment,  a  party  might  formerly  have  effected  a 
settlement  or  compromise  with  the  opposing  party 
without  consulting  his  attorney,  and  that  such  settle- 
ment or  compromise  the  attorney  would  ordinarily 
have  been  powerless  to  prevent. 

This  doctrine  was  subject  to  the  limitation  that  any 
settlement  so  effected  by  the  parties  to  an  action,  in 
fraud  of  an  attorney  conducting  it,  and  with  an  inten- 
tion of  depriving  him  of  his  compensation,  would  be 
set  aside,  so  as  to  allow  him  to  proceed  for  the  collec- 
tion of  his  costs  (Coughlin  v.  N.  Y.  C,  etc.,  Co.,  su- 
pra; Talcott  V.  Bronson,  4  Paige^  501 ;  Ackerman  v. 
Ackerman,  14  Ahh.  Pr.,  229;  TuUis  v.  Bushnell, 
65  How.  Pr,,  456). 

The  character  and  extent  of  an  attorney's  lien  are 
now  defined  by  §  66  of  the  Code,  as  follows: 

"From  the  commencement  of  an  action  or  the  ser- 
vice of  an  answer  containing  a  counterclaim,  the  attor- 
ney who  appears  for  a  party  has  a  lien  upon  his  client's 
cause  of  action  or  counterclaim,  which  attaches  to  a 
verdict,  report,  decision  or  judgment  in  his  client's 
favor,  and  upon  the  proceeds  thereof,  in  whosesoever 
hands  they  may  come,  and  cannot  be  affected  by  any 
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settlement  between  the  parties  before  or  after  judg- 
ment." 

Surrogate  Coffin  lately  held  in  Smith  v.  Central 
Trust  Co.  (4  Dem.^  75),  that  attorneys  conducting 
special  proceedings  in  Surrogates'  courts,  are  not  en- 
titled to  the  benefits  of  this  section.  In  an  earlier 
case  (Eisner  v.  Avery,  2  Dem.,  466),  I  intimated  a 
contrary  opinion,  to  which  I  shall,  though  somewhat 
hesitatingly,  adhere  for  the  purposes  of  this  motion. 

Now,  w^hat  is  the  "  cause  of  action  ''  to  which  the  lien 
of  the  moving  party  herein  must  be  deemed  to  relate  ? 
Dr.  Pomeroy,  in  his  work  on  "  Remedies  and  Reme- 
dial Rights"  (§  454),  thus  defines  that  expression: 
"Every  action  is  brought  in  order  to  obtain  some  par- 
ticular result  which  we  term  the  remedy,  and  which, 
when  granted,  is  summed  up  or  embodied  in  the  judg- 
ment  of    the    court Every   remedial    right 

arises  out  of  an  antecedent  primary  right  and  cor- 
responding duty,  and  a  delict  or  breach  of  such 
primary  right  and  duty  by  the  person  on  whom  the 
duty  rests.  Every  judicial  action  must  therefore  in- 
volve the  following  elements :  A  primary  right  pos- 
sessed by  the  plaintifiE  and  a  corresponding  duty 
devolving  upon  the  defendant ;  a  delict  or  wrong  done 
by  the  defendant,  which  consists  in  a  breach  of  such 
primary  right  and  duty;  a  remedial  right  in  favor  of 
the  plaintiff,  and  aremedial  duty  resting  on  the  defen- 
dant springing  from  this  delict.  Every  action  must 
contain  these  essential  elements.  Of  these  elements, 
the  primary  right  and  duty  and  the  delict  or  wrong 
combined  constitute  the  cause  of  action  in  the  legal 
sense  of  the  term The  cause  of  action  will  there- 
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fore  always  be  the  facts  from  which  the  plaintiff's 
primary  right  and  the  defendant's  corresponding  pri- 
mary duty  have  arisen,  togetlier  witli  the  facts  which 
constitute  the  defendant's  delict  or  act  of  wrong." 

Now,  applying  this  definition,  which  is  stamped 
with  the  approval  of  the  Court  of  Appeals  in  Veeder 
V.  Baker  (83  JST,  Z.,  153,  160),  to  the  case  at  bar,  what 
is  here  the  "  cause  of  action "  ?  If  the  contestant's 
claim  is  well  founded,  her  primary  right,  growing  out 
of  her  father's  intestacy,  is  to  receive  the  share  of  his 
estate  to  which,  under  the  Statute  of  Distributions, 
she  is  entitled  as  his  only  next  of  kin.  The  correla- 
tive duty  of  the  persons  holding  that  estate  in  the 
pretended  capacity  of  executors  and  trustees  under  a 
pretended  wdll,  is  to  surrender  to  the  contestant  such 
portion  thereof  as  is  her  due.  The  ^vrong  which  they 
'  are  perpetrating  consists  in  tlieir  undertaking  to  de- 
prive her  of  the  excess  of  the  benefits  that  must  accrue 
to  her  if  the  will  is  invalid  and  ineffectual,  above  the 
benefits  which  they  admit  belong  to  her  if  that  instru- 
ment is  sustained.  The  obtaining  of  that  excess  is 
the  remedial  right  which  she  is  here  seeking  to  secure. 

If  the  decision  and  decree  of  the  Surrogate  shall 
ultimately  be  sustained  on  appeal,  it  will  be  discovered 
that  the  contestant  has  never  had  any  just  "  cause  of 
action  "  at  all,  and  that  she  has  therefore  never  had 
any  interest  in  this  estate  to  which  the  lien  of  her 
attorney  can  at  any  time  have  attached.  If  Mr. 
Kahn's  lien  is  limited,  therefore,  to  the  surplus  of  what 
is  his  client's  due  in  case  her  father  is  discovered  to 
have  died  intestate,  above  the  sum  to  which  she  may 
justly  lay  claim  in  case  the  probate  of  his  alleged  will 
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shall  be  justified,  it  follows  that,  in  passing  upon  her 
applications  for  advances,  her  indebtedness  to  Mr. 
Kahn  is  not  to  be  taken  into  consideration ;  for  the 
Surrogate  has  never  hitherto  directed,  and,  pending 
the  appeal  from  his  decree  of  October  Cth,  1886,  can 
never  hereafter  direct,  the  payment  of  any  advance 
to  the  contestant  in  excess  of  the  sum  to  which  she 
would  be  entitled  as  cestui  que  trust  under  the  will. 
See  my  memoranda  of  January  13th,  1883,  July  23d, 
1883,  and  July  15th,  1886,  of  which  the  first  named 
is  reported  suh  nom.  Hoyt  v.  Jackson  (1  Dem,,  553). 

The  lien  of  the  moving  party  upon  his  client's  cause 
of  action  has  been  in  nowise  impaired,  therefore,  by 
the  payment  to  her  of  moneys  to  which  the  lien  could 
in  no  contingency  attach,  and  that  lien  can  be  in  no- 
wise impaired  by  like  payments  hereafter. 

Unless  he  shall  receive  such  balance  of  compensa- 
tion as  may  be  owing  to  him,  Mr.  Kahn's  lien  upon 
such  cause  of  action  must  continue  in  force  until  it 
shall  be  perfected  by  a  judgment  in  his  client's  favor, 
in  the  court  to  which  resort  shall  finally  be  had,  or 
until,  in  that  tribunal,  a  judgment  shall  be  recovered 
against  her,  by  which  it  shall  be  finally  determined 
that  she  has  never  had  any  just  cause  of  action,  and 
that  there  is,  therefore,  no  foundation  for  any  lien. 

Second,  Tliere  is  another  consideration  which  also 
impels  me  to  the  conclusion  that  the  moving  party 
herein  has  no  lien  as  attorney  upon  the  interest  of 
his  client  as  beneficiary  of  the  trust  created  by  the 
will  for  her  benefit. 

Section  63,  tit.  2,  ch.  1,  part  2,  of  the  Revised  Stat- 
utes (3  Banks  7th  ed.,  2182),  provides  that  "  no  per- 
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son  beneficially  interested  in  a  trust  for  the  receipt 
of  the  rents  and  profits  of  lands,  can  assign  or  in  any 
manner  dispose  of  such  interest."  This  constraint 
has  been  declared  by  numerous  decisions  to  be  appli- 
cable to  persons  beneficially  interested  in  trusts  for 
the  payment  of  income  of  personal  property,  as  well 
as  to  persons  so  interested  in  the  rents  and  profits  of 
realty  (Hallet  v.  Thompson,  5  Paige,  583 ;  Clute  v. 
Bool,  8  Paige,  83 ;  Bramhall  v.  Ferris,  14  N.  T.,  41 ; 
GrafE  v.  Bonnett,  31  N.  T,,  9 ;  Campbell  v.  Foster, 
35  N.  r:,  361 ;  Genet  v.  Foster,  18  How.  Pr.,  50 ; 
Manning  v.  Evans,  19  Hun,  500,  502 ;  Cutting  v.  Cut- 
ting, 85  iV;  Z.,  522,  546 ;  Lent  v.  Howard,  89  N.  Z., 
169,  181;  Cook  v.  Lowry,  95  N.  JT.,  103,  111;  ToUes 
V.  Wood,  99  iV.  Z.,  616). 

The  beneficiary  of  a  trust  for  the  receipt  of  income 
is  unable  therefore  to  assign,  dispose  of,  or  in  any 
manner  mortgage  or  pledge  his  interest  in  such  in- 
come, or  to  contract  any  debt  which  can  create  a  lien 
upon  it.  A  person  to  whom  he  is  indebted  may,  in  a 
court  of  general  equity  jurisdiction,  and  not  else- 
where, and  in  a  proceeding  where  an  issue  is  directly 
made  as  to  the  amount  necessary  for  the  debtor's 
support,  and  not  otherwise,  reach  any  trust  income 
belonging  to  the  debtor,  in  excess  of  the  sums  neces- 
sary for  the  education,  support  and  maintenance  of 
himself  and  family,  and  can  reach  naught  besides 
(1836,  Hallet  v.  Thompson,  supra;  1840,  Clute  v. 
Bool,  sKjyra  ;  1845,  L'Amoureaux  v.  Van  Rensselaer, 
1  Barb,  Ch,  34;  1846,  Rider  v.  Mason,  4  Sandf.  Ch., 
351;  1847,  Silleck  v.  Mason,  2  Barb.  CL,  79;  1849, 
Stewart  v.  McMartin,  5  Barb.,  438 ;  1856,  Bramhall 
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V.  Ferris,  supra;  1857,  Scott  v.  Nevius,  6  Duer^  672  ; 
1859,  Genet  v.  Foster,  supra;  1865,  Genet  v.  Beek- 
man,  45  Barh.y  382;  1865,  Graff  v.  Bonnett,  supra; 
1866,  Moulton  v.  De  Macarty,  6  J?o6<.,  533;  1866, 
Locke  V.  Mabbett,  2  KeyeSy  457 ;  1866,  Campbell  v. 
Foster,  supra;  1877,  Williams  v.  Thorn,  70  N.  JT., 
280;  1880,  Manning  v.  Evans,  supra;  1885,  ToUes 
V.  Wood,  supra). 

The  Court  of  Appeals,  in  the  case  last  cited,  says : 
"The  disposition  of  such  an  income"  (i.  e.,  of  income 
directed  by  a  testator  to  be  applied  by  his  trustees  to 
the  use  of  a  beneficiary)  "  cannot  be  anticipated  by 
the  cestui  que  trust  or  encumbered  by  any  contract 
entered  into  by  him  providing  for  its  pledge,  transfer 
or  alienation  previous  to  its  accumulation."  And 
the  court  says  further,  that  "  the  creditor  of  such  a 
beneficiary  acquires  a  lien  upon  the  accrued  or  unex- 
pended surplus  income,  or  that  subsequently  arising 
from  such  fund,  superior  to  the  claims  of  general 
creditors  or  assignees  of  the  cestui  que  trusty  by  the 
commencement  of  an  action  in  equity  to  reach  and 
appropriate  it  to  the  satisfaction  of  his  judgment." 

Now  the  testator  in  the  case  at  bar  has  directed  his 
trustees  to  collect  the  income  of  the  trust  in  behalf  of 
his  daughter,  and  to  apply  the  same  "  as  the  same 
may  be  required  for  her  use  and  benefit,  for  and  during 
her  natural  life,  in  the  most  bounteous  and  liberal 
manner  as  to  expenditure,  and  so  as  to  promote  her 
convenience  and  comfort."  Whether  the  beneficiary 
can  claim  under  this  provision  the  entire  income  of 
the  trust,  or  whether  the  trustees  can  withhold  such 
portion  as  may  not  in  their  discretion  be  found  requi- 
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site  for  her  *^ convenience  and  comfort"  and  her 
''  bounteous  and  liberal  support,"  and  what  disposition 
must  be  made  of  any  surplus  income  that  the  trust 
fund  may  yield  in  excess  of  the  sums  that  may  from 
time  to  time  be  applied  to  her  use  by  the  trustees, 
cannot  be  here  and  now  determined.  It  may  perhaps 
be  doubtful  whether  under  this  testator's  will  a  credi- 
tor of  his  daughter  can  ever  lay  hold  of  any  surplus 
income  of  the  trust  for  her  benefit,  and  it  is  clear  that 
while  the  validity  and  integrity  of  that  will  are  still 
in  dispute,  the  sums  whose  disposition  for  the  contest- 
ant's benefit  the  Surrogate  can  direct,  are  precisely 
those  sums  which  she  "  cannot  encumber  by  any  con- 
tract providing  for  its  pledge,  transfer  or  alienation," 
and  upon  which  therefore  no  attorney  can  upon  her 
retainer  have  secured  a  lien  (Noyes  v.  Blakeman,  3 
Sandf.,  531,  541;  affi'd,  6  N,  T.,  567,  579,583; 
Embree  v.  Franklin,  23  Hun,  203 ;  Twopenny  v.  Pey- 
ton, 10  Sim.,  487 ;  Holmes  v.  Penney,  ^  K,  &  J,y  90; 
Hall  V.  Williams,  120  Mass,,  344). 

An  order  may  be  entered  directing  the  executors 
and  trustees  of  this  estate  to  pay  the  contestant  the 
sum  of  $12,000. 

Third.  There  remains  to  be  considered  the  ques- 
tion whether,  apart  from  any  supposed  authority  to 
direct  the  application  of  funds  of  this  estate  to  the 
satisfaction  of  an  attorney's  lien,  the  Surrogate  can 
now  declare  the  amount  of  the  moving  party's  claim 
against  the  contestant  and  give  direction  for  its  satis- 
faction. 

It  is  manifest  that  the  Surrogate  has  no  jurisdic- 
tion in  the  premises,  except  such  as  springs  from  his 
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authority  to  prescribe  the  terms  upon  which  he  will 
direct  the  substitution  of  an  attorney  for  the  contes- 
tant in  place  of  the  attorney  who  instituted  her  pro- 
ceedings for  revocation  of  probate.  Counsel  for  Mr. 
Kahn  asks  that  Mr..Dupignac  be  displaced  as  "addi- 
tional attorney,"  unless  the  moneys  found  by  the  ref- 
eree to  be  due  his  client  shall  be  paid,  and  asks  that, 
in  the  event  of  its  payment,  Mr.  Dupignac  be  substi- 
tuted for  his  client  and  the  latter  discharged  from  the 
contestant's  service. 

No  such  direction  can  now  be  given,  for  the  reason 
that  the  proceeding  out  of  which  this  controversy  has 
sprung  is  no  longer  pending.  Whatever  power  the 
Surrogate  may  formerly  have  had  to  direct  the  condi- 
tions upon  which  a  substitution  of  attorneys  should  be 
effected,  no  such  power  exists  to-day. 

It  has  been  already  stated  that,  before  the  submis- 
sion of  the  motion  to  confirm  the  report  of  the  referee, 
the  probate  controversy  had  been  removed  out  of  this 
court  into  the  Supreme  court  by  appeal. 

An  order  substituting  one  attorney  for  another  is 
merely  an  incident  in  the  progress  of  a  cause,  and  no 
such  order  can  be  made  by  a  court  in  which  no  cause 
is  pending  to  which  such  order  can  relate.  When 
the  question  as  to  the  substitution  of  attorneys  first 
arose  and  the  reference  here  in  question  was  ordered, 
it  was  doubtless  supposed  by  all  parties  that  it  <?ould 
be  speedily  terminated,  and  that,  during  the  pen- 
dency of  the  proceeding  for  probate,  the  referee's 
report  would  be  submitted  to  the  Surrogate  for  his 
consideration  and  action.  That  expectation  has  not 
been  realized.     The  moving  party  herein  must  there- 
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fore  seek  in  isome  other  tribunal  the  relief  to  which  he 
may  deem  himself  entitled. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Scjebo- 

GATE. — May,  1887. 

Matter  of  Mapes. 
In  the  matter  of  the  estate  of  Daniel  Mapes,  deceased. 

An  administrator  who  kept  $29,000  on  deposit,  for  a  year  after  his  ad- 
ministi-atiun  of  decedent's  estate  was  substantially  completed,  was — 

Held,  liable  for  interest  thereon,  at  the  rate  of  one  and  one  half  per  cent., 
from  the  expiration  of  a  year  after  the  date  of  his  appointment. 

Hearing  of  exceptions  to  report  of  referee  to  whom 
were  referred  the  account,  and  objections  thereto,  of 
the  administrator  of  decedent's  estate,  in  proceedings 
for  judicial  settlement. 

Bakeb  a  Risley,  for  administrator, 

Samuel  M.  Pubdy,  James  C.  Delamabe,  and  James  R.  Jesup,  for 
other  parties, 

• 

The  Surrogate. — I  think  that  this  accounting  party 
is  justly  chargeable  with  the  sum  of  ^528.07,  being 
interest  at  one  and  -one  half  per  cent,  per  annum,  on 
the  moneys  of  the  estate  that  he  has  suffered  to 
lie  idle  since  March  16th,  1885,  the  expiration  of  a 
year  from  his  appointment  as  administrator.  The  ref- 
eree holds  him  accountable  in  the  further  sum  of 
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$84.41^  as  interest  on  former  balances  in  his  hands. 
This' finding  is  not  approved,  but  in  all  other  respects 
the  referee's  report  is  confirmed. 

It  is  true,  as  counsel  for  the  administrator  claims, 
that  courts  are  more  reluctant  to  charge  executors 
and  administrators  than  to  charge  trustees  for  suffer- 
ing funds  committed  to  them  to  remain  unproductive. 
But  in  the  present  case  the  executor  kept  on  de- 
posit for  a  whole  year  after  the  administration  had 
been  substantially  wound  up,  the  considerable  sum  of 
$29,000,  upon  which  he  might  easily  have  secured  in- 
terest from  a  trust  company  for  the  benefit  of  the 
estate.  He  must  pay  the  penalty  of  this  remissness 
(Harrington  v.  Libby,  6  Daly^  259,  267 ;  Dunscomb 
v.  Dunscomb,  1  Johns.  Ch.y  508,  511;  Livermore  v. 
Wortman,  25  Hun^  341 ;  Hockley  v.  Wilcocks,  1  Bin- 
neyy  194  ;  Brandon  v.  Hoggatt,  32  3Ii88.,  335  ;  Ogilvie 
v.  Ogilvie,  1  Bradf.y  356;  Shuttleworth  v.  Winter, 
55  N.  Z.,  63). 
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New  York  County. — Hon.  D.  G.  ROLLINS,  Surro- 
gate.— May,  1887. 

Matter  of  Battle. 

In  the  matter  of  the  estate  of  Anthokt    Battle, 

deceased. 

An  application  to  a  Surrogate's  coart,  to  Imprison  for  contempt  a  party 
shown  to  have  disobeyed  its  decree,  made  pursuant  to  Code  Civ.  Pro., 
§  2555,  providing  that  a  decree  **  may  be  enforced/'  in  the  cases  there- 
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in  specified,  by  punishing  the  delinquent  for  a  contempt.  Is  addressed 
to  the  discretion  of  the  courU 
Kotwith standing  tlie  declaration  of  Code  Civ.  Pro.,  §2552,  that  a  decree 
directing  payment  of  money  by  an  executor  is  conclusive  evidence  of 
the  possession  of  assets  sufficient  to  satisfy  tlie  sum  specified,  the  court 
may  by  virtue  of  the  authority  implied  in  id.,  §2286,  which  permits  the 
discharge  from  imprisonment  of'one  unable  to  pei-form  the  act  or  duty 
required,  refuse  to  punish  an  executor  for  disobeying  such  a  decree 
where  it  is  shown  that,  in  truth  and  fact,  he  has  been,  at  all  times  since 
the  entry  thereof,  utterly  imable  to  comply  with  its  directions. 

Order  to  show  cause  why  administratrix  should  not 
be  punished  for  contempt  in  disobeying  decree  direct- 
ing the  payment  of  money. 

BooRAKH  &  Hamilton,  for  the  application. 
B.  D.  Penfibld,  for  administratrix. 

The  Surrogate. — This  respondent,  Mary  Battle,  is 
the  widow  of  the  decedent  and  the  administratrix  of 
liis  estate.  As  such  administratrix  she  filed  an  account 
in  September,  1885,  which  was  judicially  settled  by  a 
decree  of  this  court  entered  in  July,  1886.  By  that 
decree  she  was  ordered  to  make  certain  payments  out 
of  a  balance  of  estate  funds  adjudged  to  be  in  her 
hands.  This  order  she  has  not  obeyed,  and  in  behalf 
of  six  persons  claiming  to  be  aggrieved,  to  whom  she 
was  directed  to  pay  in  the  aggregate  the  sum  of 
$169.89,  the  Surrogate  is  asked  to  imprison  her  for 
contempt. 

Affidavits  have  been  filed  by  her  counsel  alleging 
that  she  is  of  the  age  of  55  years ;  that  she  is  with- 
out means,  and  is  largely  dependent  upon  charity; 
that  since  the  death  of  her  husband  in  November, 
1883,  she  has  been  almost  totally  blind ;  that  before 
the  entry  of  the  decree  of  July,  1886,  she  had  expend- 
ed the  small  estate  left  by  the  decedent ;  that  she  was 
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driven  to  this  course  by  dire  want,  and  only  pursued 
it  upon  promise  of  her  brother^ — a  promise  which  he 
has  not  fulfilled  and  has  been  unable  to  fulfil — that 
he  would  restore  to  her  such  sums  as  she  might  be 
compelled  to  use  for  her  support. 

The  proceeding  is  brought  under  §  2555  of  the 
Code  of  Civil  Procedure.  That  section  declares  that 
a  decree  of  a  Surrogate's  court  "may"  be  enforced  in 
the  manner  therein  prescribed.  The  legislature  has 
made  use  of  this  word  "  may  "  in  providing  by  §  12^1 
for  the  enforcement  of  judgments. 

It  was  held  by  our  court  of  last  resort  upon  appeal 
from  the  Supreme  court  in  the  Second  Department  in 
Cochran  v.  IngersoU  (72  N.  JT.,  613)  that  an  applica- 
tion under  §  1241  to  punish  for  contempt  a  person 
who  had  wilfully  neglected  or  refused  to  comply  with 
the  direction  of  a  judgment,  was  addressed  to  the  dis- 
cretion of  the  court  in  which  such  judgment  had  been 
recovered. 

The  Supreme  court,  at  Special  Term,  having  re- 
fused, in  the  case  just  cited,  to  enforce  its  judgment  by 
imprisoning  the  judgment  debtor,  its  action  was  sus- 
tained on  appeal.  Dykman,  J.,  pronouncing  the  Gen- 
eral Term  opinion  (13  Hun^  368),  referred  to  the  pro- 
visions of  §  20,  tit.  13,  ch.  8,  part  3,  R.  S.  (3  Banks, 
6th  ed.,  841) — to  the  effect  that  a  court  which  had 
directed  the  imprisonment  for  contempt  of  one  who 
had  failed  to  comply  with  its  judgment  might  relieve 
the  delinquent  upon  ascertaining  that  compliance  was 
impossible — and  approved  Surrogate  Bradford's  sug- 
gestion in  Doran  v.  Dempsey  (1  Bradf.^  490),  that  a 
state  of  facts  which,  pending  one's  imprisonment  in 
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contempt  proceedings,  would  justify  his  unqualified 
discharge,  would  equally  have  justified  the  denial  of 
an  application  for  his  commitment,  if  it  had  been 
brought,  at  the  presentation  of  such  application,  to 
the  attention  of  the  court. 

This  doctrine  was "  reiterated  in  Parke  v.  Parke  (18 
Huriy  466) ;  its  correctness  was  subsequently  ques- 
tioned in  Strobridge  v.  Strobridge  (21  Mun^  288),  but 
seems  to  have  been  squarely  sustained  by  the  Court 
of  Appeals  in  Cochran  v.  IngersoU  (73  N.  Y.^  supra). 

The  statute  above  cited  is  no  longer  in  force,  but 
its  provisions  have  been  substantially  re-enacted  in 
§  2286  of  the  Code  of  Civil  Procedure.  It  seems  to 
me,  therefore,  that  when  the  Surrogate  is  asked  to  im- 
prison for  contempt  one  who  is  shown  to  have  dis- 
obeyed a  decree  of  his  court,  he  is  not  bound  to  grant 
the  application  as  of  course,  but  should  grant  or  deny 
it  in  his  sound  discretion.  This  discretion  should 
never  be  exercised  in  favor  of  a  delinquent  executor 
or  administrator,  who  has  been  directed  to  make  pay- 
ments from  money  previously  adjudged  to  be  in  his 
hands,  and  who  has  disobeyed  such  direction,  except 
under  extraordinary  circumstances.  His  mere  ina- 
bility to  obey  such  direction  at  the  time  it  is  sought 
to  enforce  it  should  not  suffice  of  itself  to  shield  him 
from  commitment — especially  in  cases  where  that  in- 
ability has  been  occasioned  by  his  dishonesty  or  his 
wilful  misappropriation  of  the  funds  committed  to 
his  hands  (Matter  of  Synder,  34  Hun,  302 ;  afE'd,  103 
N,  F.,  178). 

There  is,  indeed,  an  intimation  in  the  opinion  of 
Danforth,  J.,  in  the  case  last  cited,  that  when  it  has 
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been  shown  to  the  satisfaction  of  the  Surrogate,  in  a 
contempt  proceeding,  that  an  executor  or  administra- 
tor who  has  been  adjudged  to  have  in  his  hands  funds 
of  his  decedent's  estate,  has  knowingly  neglected  to 
obey  a  decree  for  a  payment  out  of  such  funds,  the 
Surrogate  may  at  that  stage  terminate  the  investiga- 
tion and  order  the  commitment  of  the  delinquent. 

But  Judge  Danforth  subsequently  says,  after  com- 
menting upon  the  special  facts  of  the  case  before  him : 
"The  Surrogate  was  not  necessarily  concluded  by 
these  bald  and  uncorroborated  assertions  of  the  de- 
faulting executor,  and,  as  the  question  is  not  only  one 
to  be  determined  upon  evidence  at  least  conflicting, 
but  also  rests  in  discretion  which  has  not  been  un- 
fairly exercised,  we  find  no  ground  on  which  we  can 
review  the  Surrogate's   decision,"  citing  Cochran  v.  y 

IngersoU  (supra). 

This  language  seems  to  me  to  be  quite  inconsistent 
with  the  soundness  .of  the  claim  of  counsel  for  the 
moving  party  in  the  case  of  bar,  that,  even  for  shield- 
ing herself  from  imprisonment  for  contempt,  the  res- 
pondent cannot,  in  the  face  of  the  decree  of  July  15th, 
1886,  and  the  provisions  of  §  2552  of  the  Cbde  of 
Civil  Procedure,  be  permitted  to  show  that  in  truth 
and  in  fact  she  has  at  all  times,  since  such  decree  was 
entered,  been  utterly  imable  to  obey  its  directions. 

If  such  be  the  legitimate  scope  and  effect  of  the 
language  of  §  2552  as  to  what  shall  constitute  "  con- 
clusive evidence"  of  sufficiency  of  assets,  it  must 
follow  that  when  this  court  has  once  directed  an  exec- 
utor or  administrator  to  be  imprisoned  for  disobeying 
a  decree  for  the  payment  of  money,  this  same  "  con- 
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elusive  evidence  "  musj;  render  it  forever  afterwards 
powerless  to  grant  the  offender  any  relief  under 
§  2286  based  upon  his  actual  inability  to  do  what  has 
been  required  of  him. 

It  was  held  by  the  Court  of  Appeals,  in  Baucus  v. 
Stover  (39  iV.  Z".,  1),  that  although  an  executor  is  de- 
clared by  §  13,  tit.  3,  ch.  6,  part  2,  R.  S.  (3  Banks, 
7th  ed.,  2296),  to  be  liable  for  his  indebtedness  to  his 
testator  ^'  as  for  so  much  money  in  his  hands  at  the 
time  such  debt  becomes  due  "  if  nevertheless  "  he 
should  be  wholly  unable  to  pay  the  money,  in  pur- 
suance of  the  order  or  decree  of  the  Surrogate,  on  ac- 
count of  his  insolvency,  he  could  not  be  attached  and 
punished  for  contempt."  An  interpretation  of  §  2552, 
which  would  save  this  respondent  from  imprisonment 
(assuming  that  the  statements  in  exoneration  of  her 
conduct  are  true)  is  in  line  with  the  interpretation  of 
§  13,  which   has  the  sanction  of   our  highest  court, 

in  Baucus  v.  Stover. 

I  feel  warranted  by  the  authorities  above  cited  in 
applying  to  the  case  at  bar  the  test  which  Judge 
Dykman  applied  in  Cochran  v.  Ingersoll,  viz. :  If  this 
respondent  were  actually  in  confinement  to-day  for 
disobedience  to  the  decree  here  sought  to  be  enforced, 
and  were  now  asking  to  be  discharged  because  of  her 
inability  to  obey  its  directions,  would  her  application 
commend  itself  to  the  approval  of  the  court? 

I  think  that  it  would  and  should,  upon  the  papers 
before  me,  and  must  therefore  dismiss  the  present 
proceeding,  unless  the  moving  party  wishes  to  sub- 
mit affidavits  in  opposition  to  those  presented  by  the 
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respondent,  or  to  pursue  before  the  Surrogate  an  in: 
quiry  into  the  truth  of  the  allegations  in  her  behalf. 


New  Yoek  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— May,  1887. 

Matter  op  Cowdrey. 

In  the  matter  of  the  estate  of  Nathaniel  C.  Cowdrey, 

deceased. 

A  petition  presented,  under  Code  Civ.  Pro.,  §  2717,  by  an  alleged  creditor 
of  a  decedent,  praying  for  an  accounting  by  the  executor,  and  the  pay- 
ment of  petitioner's  claim,  may,  where  eighteen  months  have  expired 
since  the  issuance  of  letters  testamentary,  be  granted  so  far  as  to  re- 
quire an  accounting,  though  subject  to  dismissal  as  to  the  payment  by 
reason  of  a  dispute  with  resi>ect  to  the  validity  of  the  demand. 

In  a  special  proceeding  instituted,  under  Code  Civ.  Pro.,  §  2717,  for  the 
payment  of  a  creditor's  claim,  a  dispute  as  to  whether  the  same  has 
been  admitted  by  the  executor  or  administrator,  is  a  dispute  about  its 
validity  and  legality,  and  necessitates  a  dismissal  of  the  petition  under 
id.,  §  2718. 

Petition  by  Agnes  E.  Tracy,  an  alleged  creditor  of 
decedent,  for  a  decree  directing  payment  bi  her  claim. 

Seward,  Da  Costa  A  Guthbie,  for  petitioner, 
Abthub  C.  Butts,  for  executrix. 

The  Surrogate. — The  petitioner  alleges  herself  to 
be  a  creditor  of  this  testator,  and  asks  for  an  order 
directing  his  executrix  to  render  an  account  and  to 
pay  her  claim  against  this  estate,  amounting,  with  in- 
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terest,  to  over  $10,000.  She  avers  in  her  petition 
that  she  caused  this  claim  to  be  presented  to  the  ex- 
ecutrix for  payment  on  December  2d,  1885,  and  that 
the  executrix  did  not  dispute  the  same,  but,  on  the 
contrary,  admitted  it.  The  respondent  protests,  by  a 
duly  verified  answer,  that  she  made  no  such  admission, 
insists  that  the  claim  is  invalid  and  illegal,  and  makes 
certain  statements  under  oath  which  show  that  its  va- 
lidity and  legality  are  doubtful. 

Does  the  interposition  of  this  answer  necessitate  the 
dismissal  of  the  petition  so  far  as  the  petition  asks  for 
the  payment  of  money  ? 

If  it  were  conceded  that  the  respondent  had  here- 
tofore formally  admitted  the  claim  which  she  now 
assails,  or  if  such  an  admission  were  established  by 
uncontroverted  evidence,  I  should  be  justified  in  hold- 
ing that  such  claim  is  no  longer  open  to  dispute 
(Lambert  v.  Craft,  98  N.  K,  342).  It  was  held  in 
that  case  that  where  an  executor  or  administrator 
admits  a  claim,  or  fails  to  reject  it  after  its  presenta- 
tion and  after  reasonable  opportunity  for  examination 
as  to  its  validity  and  fairness,  it  acquires  the  charac- 
ter of  a  liquidated  and  undisputed  indebtedness  against 
his  decedent's  estate.  This  decision  strictly  relates  to 
such  claims  only  as  are  presented  pending  the  publi- 
cation of  notice  to  creditors  or  after  such  publication 
has  ceased ;  and  the  court,  referring  to  the  burden 
imposed  by  the  short  Statute  of  Limitations  upon  a 
decedent's  creditors,  declares  that  the  scheme  for  the 
speedy  settlement  of  estates  of  deceased  persons  would 
be  imperfect  if  it  did  not  secure  to  the  creditor  some 
corresponding  advantage. 
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But  while  the  case  at  bar  differs  from  that  of  Lam- 
bert V.  Craft,  in  the  fact  that  the  occasion  of  the 
presentation  of  the  claim  here  in  controversy  and  the 
various  occasions  when  it  is  alleged  to  have  been 
admitted  by  this  respondent,  were  all  prior  to  the 
entry  of  the  order  for  publication  of  notice  to  credi- 
tors, I  do  not  regard  this  difference  as  important.;  for 
§  1822  of  the  Code,  which  declares  the  circumstances 
under  which  the  "  short  statute  "  may  be  put  in  oper- 
ation wiis  amended  in  1882  (L.  1882,  ch.  399),  and  in 
all  cases  where  a  publication  is  had,  that  statute  now 
runs  against  claims  presented  before  such  publication 
as  well  against  claims'presented  subsequently.  So  far, 
therefore,  as  the  decision  in  Lambert  v.  Craft  is  based 
upon /the  reciprocal  rights  and  duties  of  a  decedent's 
creditors  and  the  representative  of  his  estate,  it  is 
fully  applicable  to  the  present  situation. 

But  it  is  not  decisive  of  this  case,  for  the  reason 
that  the  respondent  herein  has  confronted  the  peti- 
tioner's claim  with  a  verified  answer  which  serves  to 
oust  the  Surrogate  of  jurisdiction.  A  dispute  as  to 
whether  that  claim  has  or  has  not  been  admitted  is  a 
dispute  about  its  validity  and  legality,  and  the  peti- 
tion for  its  payment  must  therefore  be  dismissed 
(Hurlburt  v.  Durant,  88  N,  T.  121). 

Eighteen  months  have  now  elapsed  since  the  respon- 
dent obtained  letters  testamentary.  She  must  be 
directed  to  account. 

The  fact  that  the  petitioner's  claim  is  in  dispute  is 
no  ground  for  denying  her  application  for  an  account- 
ing (Schmidt  v.  Heusner,  4  Dem.,  275), 
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New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 

GATE. — May,  1887. 

Matter  op  Cutting. 

In  the  matter  of  the  estate  of  Gertrude  Cutting,  de- 
ceased. 

One  otherwise  entitled  to  letters  of  administration  will  not  be  rejected 
under  2  R.  S.,  75,  §  32,  on  the  ground  of  improvidence,  unless  it  is 
shown  that  he  is  so  destitute  of  care  and  foresight  in  the  management 
of  property  that  the  estate  and  effects  of  the  decedent  would  be  likely 
to  be  unsafe  and  liable  to  be  lost  and  diminished,  in  case  administra- 
tion thereof  were  committed  to  him. 

Coope  V.  Lowerre,  1  Barb,  Ch.,  45 — approved  and  followed. 

Application  for  letters  of  administration  with  the 
will  of  decedent  annexed. 

Hand,  Bonnet,  Pkll  &  Joixi^f  for  petitioner. 
Root  &  Oadwaixadbb,  for  objectors. 

The  Subrogate. — By  virtue  of  §  2643  of  the  Code 
of  Civil  Procedure,  this  petitioner  is  entitled  to  letters 
of  administration,  c.  t.  a.,  upon  the  estate  of  the  tes- 
tatrix unless  within  the  meaning  of  that  section  he  is 
a  person  not "  qualified  to  act."  To  ascertain  whether 
he  labors  under  any  disqualification,  reference  must  be 
had  to  §  32.  tit.  2,  ch.  6,  part  2y  of  the  B.  S.  (3  Banks, 
7th  ed.,  2291). 

That  section  provides  that  "  no  letters  of  adminis- 
tration shall  be  granted  to  any  person  who  shall  be 
judged  incompetent  by  the  Surrogate  to  execute  the 
duties  of  such  trust  by  reason  of  improvidence.''  It 
specifies  other  grounds  for  the  refusal  of  letters,  but 
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no  others  which  have  any  application  to  the  case  at 
bar.  This  section  32  was  in  operation  at  the  time  of 
the  decision  of  Coope  v.  Lowerre  (1  Barb.  Ch.,  45), 
and  has  ever  since  remained  upon  the  statute  book. 

In  that  case,  it  was  held  by  Chancellor  Walworth 
that  the  Surrogate  had  no  discretionary  power  to  re- 
fuse letters  to  an  applicant  preferentially  entitled 
thereto  under  the  statute  fixing  rights  of  priority,  ex- 
cept from  one  of  the  causes  specified  in  §  32,  supra. 
The  Chancellor  also  said :  "  The  improvidence  which 
the  framers  of  the  Revised  Statutes  had  in  contempla- 
tion as  a  ground  of  exclusion  is  that  want  of  care  or 
foresight  in  the  management  of  property  which  would 
be  likely  to  render  the  estate  and  effects  of  the  dece- 
dent unsafe  and  liable  to  be  lost  or  diminished,  in  case 
administration  thereof  should  be  committed  to  such 
improvident  person." 

The  soundness  of  this  decision  seems  never  to  have 
been  questioned,  and  the  case  in  which  it  was  ren- 
dered has  been  often  referred  to  with  approval  (Cogges- 
hall  V.  Green,  9  Suriy  471 ;  McMahon  v.  Harrison, 
6  N.  r.,  448;  Emerson  v.  Bowers,  14  iVT.  Z.,  445). 
In  view  of  the  cases  just  cited  and  of  the  cases  follow- 
ing, I  cannot  find  that  this  petitioner  is  "  improvident." 
Tlie  objections  to  his  qualifying  as  administrator, 
c.  t.  a.,  are  therefore  overruled  (O'Brien  v.  Neubert, 
3  Dem.y  156;  Blanck  v.  Morrison,  4  id.^  297; 
McGregor  v.  McGregor,  1  Keyes,  133 ;  Hay  ward  v. 
Place,  4  Dem.y  487 ;  affi'd  in  Supreme  Ct.  and  in  Ct, 
of  Appeals). 
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New  York  Cotjntt.— Hok.  D.  G.  ROLLINS,  Subbo- 

GATE. — May,  1887. 

Matter  op  Berry. 

In   the  matter  of  the  estate  of  Charles  W.  Berry, 

deceased. 


Executors  to  whom  their  testator  has  given  his  estate  in  trust  to  apply  the 
income  to  the  use  of  an  infant  daughter  for  life,  with  authority  'Mii 
their  discretion  to  apply,  if  necessary  for  her  supi>ort,  such  part  of  the 
principal  as  they  may  think 'necessary/'  etc.,  will  be  directed  by  the 
court  to  make  suitable  payments  out  of  the  principal,  where  it  appears 
that  they  have  not  honestly  and  in  good  faith  exercised  the  power 
with  which  they  were  clothed. 

Application  by  William  C.  Banning,  as  testamen- 
tary guardian  of  Helen  M.  Berry,  an  infant,  to 
compel  payment  of  principal  of  trust  fund  for  support 
of  ward. 

Geo.  Hill,  for  petitioner. 

Fbedebick  p.  Forsteb,  opposed, 

• 

The  Surrogate. — The  will  of  this  decedent  gives 
his  entire  estate  to  his  executors  in  trust  to  apply  the 
income  to  the  use  of  his  daughter  during  her  life,  and 
with  authority  "  in  their  discretion  to  apply,  if  neces- 
sary for  her  support,  such  part  of  the  principal  as 
they  may  think  necessary,  but  not  exceeding  $500 
in  any  one  year." 

The  cestui  que  trust  is  an  infant  about  five  years  of 
age.  Iler  testamentary  guardian  seeks  by  the  pres- 
ent proceeding  to  obtain  an  order  directing  the  execu- 
tors to  advance  him,  for  the  ward's  necessary  support, 
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some  portion  of  the  principal  of  this  estate.  The 
petitioner  shows  that  for  the  three  years  and  eight 
months  last  past,  he  has  supported  and  maintained 
the  infant,  and  that  during  that  period  the  total 
amount  paid  to  him  from  all  sources  for  her  benefit 
is  $614.90.  Of  this,  $427.40  was  received  from  these 
respondents. 

The  executors  allege  in  their  answer  that  they  have 
"  deemed  it  loise  and  for  the  best  interests  of  said 
minor  that  the  principal  of  the  estate  should  he  saved 
until  she  shall  attain  her  majority  ^  and  it  is  for  that 
reason  that  they  have  declined  to  apply  the  principal 
of  the  estate  towards  her  support'' 

Apart  from  the  interest  in  the  funds  in  the  hands 
of  these  respondents,  the  infant's  estate  consists 
solely  of  her  right  to  the  income  of  $6,606.25  be- 
queathed to  her  b}'  the  will  of  her  grandfather. 
There  can  be  no  reasonable  doubt  that  the  sums 
which  the  respondents  have  seen  fit  to  apply  to  the 
support  of  this  child  have  been  in  fact  altogether 
inadequate  to  its  necessities,  and  it  seems  to  me  that 
they  have  not  honestly  and  in  good  faith  exercised 
the  discretion  with  which  they  are  clothed  by  the 
testator's  will.  They  substantially  assert  in  their 
answer  that,  in  refusing  to  encroach  upon  the  princi- 
pal of  this  estate  for  the  child's  maintenance,  they  are 
governed  by  a  consideration  of  what  will  be  for  her 
best  interests  sixteen  years  hence.  The  matter  upon 
which  they  are  especially  bound  to  exercise  their  dis- 
cretion is  the  ascertainment  of  what  portion,  if  any, 
of  the  principal  fund  in  their  hands  is  now  needed 
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for  the  child's  support  in  the  care  of  the  testamen- 
tary guardian  to  whom  its  father  has  confided  it. 

The  fact  that  one  of  these  executors  and  the  wife 
of  the  other  will  be  entitled,  in  case  this  infant  shall 
die  without  issue,  to  so  much  of  the  principal  as  shall 
remain  unexpended  in  the  executors'  hands,  and  the 
fact  that  during  the  five  months  in  which  the  infant 
was  in  charge  of  the  executor,  Gunn,  he  and  his 
associate  saw  fit  to  deplete  the  principal  of  the  estate 
at  a  rate  much  in  excess  of  the  rate  of  ^500  per 
annum,  tend  to  support  the  petitioner's  contention 
that  the  respondents  here  used  their  authority  in  dis- 
regard of  the  facts  and  circumstances  which  belong  to 
the  proper  exercise  of  the  discretion  vested  in  them 
by  the  testator's  will. 

It  seems  clear  to  me,  upon  the  whole  case,  that 
some  portion  of  the  principal  should  be  applied  to  the 
infant's  support,  and  if  the  respondents  and  the 
guardian  cannot  agree  upon  the  amount  necessary 
for  that  purpose,  I  must  direct  a  reference. 

Counsel  for  the  respondent  insists  that  this  court 
has  no  jurisdiction  to  grant  the  order  here  prayed 
for.  The  limits  of  the  Surrogate's  authority  in  the 
premises  were  set  forth  in  Banning  v.  Gunn  (4  Dem., 
337).  The  doctrine  of  that  case  is  left  quite  undis- 
turbed by  the  recent  decision  of  the  Court  of  Appeals 
in  Lawrence  v.  Cooke  (11  N.  JS.  i?ep.,  144). 
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New  York  County. — Hon.  D.  G.  ROLLINS,  Surro- 
gate.— June,  1887. 

Matter  of  Bull. 

In  the  matter  of  the  estate  of  Cecilia  M.  Bull, 

deceased. 

Testatrix,  by  the  first  clause  of  her  will,  directed  that  her  funeral  charges, 
expenses  of  administration  and  debts  be  paid  out  of  a  specified  fund  of 
$18,(KX);  by  the  second,  bequeathed  to  her  husband  $6,000,  to  be  paid 
to  him  out  of  that  fund ;  and  then  gave  **  the  balance  or  remainder  of 
said  sum  or  fund  of  $18,000  "  to  her  children.  Upon  the  settlement  of 
the  executor's  account,  it  was  objected,  in  behalf  of  the  children,  that 
all  the  burdens  had  been  charged  upon  their  interest  in  the  fund,  to 
the  exoneration  of  that  of  the  decedent's  husband. — 

He2d,  that  the  children  were  entitled  only  to  what  was  left  of  the  sum  or 
fund  in  question,  after  satisfaction  of  the  charges  specified  and  the 
bequest  to  their  father. 

Hearing  of  objections,  interposed  by  legatee,  to 
account  of  executor  of  decedent's  will,  in  proceedings 
for  judicial  settlement. 

RrssELL,  Dennison  &  Latting,  for  executor, 

MiLLEK,  Peckham  &  DiCKSoN,  J.  W.  E.  YoBK,  A.  W.  Speib,  and 
M ACLAY  &  FoBBBST,  for  Other  parties. 

The  Surrogate. — ^To  the  account  lately  filed  by 
the  respondent  herein,  as  executor  of  the  estate  of 
Cecilia  M.  Bull,  deceased,  two  objections  were  inter- 
posed by  Julia  J.  Bull,  a  daughter  of  the  testatrix,  and 
a  legatee  under  the  will.     Those  objections  alleged 

(1)  That,  although  that  will  refers  to  a  certain  sum 
of  $18,000,  as  constituting  a  fund  belonging  to  Mrs. 
Bull  in  the  hands  of  her  brother,  John  DeRuyter,  the 
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executor  had  accounted  for  "  only  a  portion  of  said 
sum/'  and 

(2)  That  no  statement  had  been  made  as  to  the 
amount  properly  chargeable  by  way  of  interest  on  the 
fund  in  question,  and  that  no  sufficient  information 
had  been  given  as  to  the  manner  in  which  said  fund 
had  been  invested.  Both  these  objections  were  with- 
drawn after  they  had  elicited  from  the  executor  a  sup- 
plementary account,  which  was  filed  by  him  on  the  11th 
of  March  last. 

Counsel  for  the  contestant  now  asks  that  she  be 
allowed  to  file  new  objections  to  the  account.  While 
te  gives  no  explanation  of  his  failure  to  submit  those 
objections  within  the  time  limited  by  the  rules  of  this 
court,  I  might,  despite  the  delay,  allow  their  inter- 
position if  it  were  not  so  evident  to  my  mind  that  they 
are  without  substantial  merit. 

They  are  based  upon  the  theory  that  the  executor 
has  erroneously  treated  the  costs  of  his  administration 
and  the  debts  and  funeral  expenses  of  his  testatrix,  as 
chajjgeable  upon  the  interest  of  her  children  in  the 
$18,000  fund,  to  the  exoneration  of  the  interest  of  her 
husband  therein.  '*  I  direct,"  says  the  first  clause  of 
the  will,  "  that  my  funeral  charges,  the  expense  of 
administering  my  estate,  and  my  lawful  debts  be  paid 
out  of  the  sum  or  fund  of  $18,000,  now  in  the  hands 
of  my  brother,  John  DeRuyter." 

By  its  second  clause,  the  will  gives  to  the  husband 
of  the  testatrix,  "  the  sum  of  $6,000  to  be  paid  to  him 
out  of  the  said  sum  of  $18,000";  it  gives  him  also 
"  my  Jersey  City  bond  of  $1,000,  together  with  my 
household  furniture,  jewelry,  etc."     Then  comes  the 


NEW  YORK  COUNTY,  JUNE,  1887.  463 

MATTER  OF  BULL. 


following  provision:  "I  give  and  bequeath  unto  my 
children  "  (naming  them)  "  the  balance  or  remainder 
of  said  sum  or  fund  $18,000  aforementioned,  equally 
between  them,  share  and  share  alike."  By  clause 
four,  the  testatrix  gives  certain  specific  legacies  to 
these  children,  and  by  clause  five  she  gives  "  the  resi- 
due and  remainder  if  any  "  to  her  husband. 

The  executor  has  paid  in  full  Mr.  Bull's  legacy  of 
$6,000,  and  has  transferred  to  him  all  the  property 
specifically  bequeathed  him  by  the  will.  In  thus 
throwing  upon  the  contestant  and  her  brother  and 
sisters  the  burden  of  the  debts  and  funeral  and  admin- 
istration expenses,  the  executor  has  but  obeyed  the 
express  requirements  of  the  will.  Those  disburse- 
ments are  a  first  charge  upon  the  $18,000 fund;  from 
the  surplus  of  that  fund  the  husband  of  the  testatrix 
is  next  entitled  to  the  sum  of  $6,000,  even  though  in 
the  satisfaction  of  his  claims  the  fund  should  be  en- 
tirely exhausted.  The  children  must  content  them- 
selves with  the  balance  or  remainder  of  such  sum  or 
fund,  after  the  satisfaction  of  the  charges  above  speci- 
fied and  of  the  bequest  to  their  father  (Choat  v.  Yeats, 
1  Jac.  &  TT.,  102 ;  Browne  v.  Groombridge,  4  Madd., 
495  ;  Vernon  v.  Earl  Man  vers,  31  Beav.,  623 ;  Webb 
V.  De  Beauvoisin,  31  Beav,,  573  ;  Hewett  v.  Snare,  1 
De  G.  &  Sm.,  333  ;  Corbet  v.  Corbet,  8  Ir.  Rep,  Eq., 
407;  Miles  v.  Harrison,  8  L.  i?.,  CA.  App.^  316; 
Penny  v.  Penny,  11  L.  i?.,    Ch,  Div,,  440). 

Let  a  decree  be  entered  for  the  judicial  settlement 
of  the  executor  s  account. 
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New  Yoek  County.— Hon,  D.  G.  ROLLINS,  Surro- 
gate.— June,  1887. 

Matter  of  Van  Ness. 

In  the  matter  of  the  estate  of  Christian  Van  Ness, 

deceased. 

Testator,  by  his  will,  directed  that,  out  of  the  income  of  his  estate,  $140 
be  annually  applied  to  the  maluteuance,  during  life,  of  his  daughter 
A.,  a  person  of  unsound  mind;  gave  the  i-emaining  income  to  his  wife 
for  life;  and  further  provided  that,  at  the  death  of  his  wife,  should  A. 
be  living,  all  his  estate  except  the  sum  set  apart  for  the  maintenance 
of  the  latter,  be  divided  equally  among  his  children  who  might  then 
be  living,  etc.,    A.  survived  her  mother. — 

Held  J  that  A.  was  entitled  to  a  share  of  the  residue  distributable  upon  the 
widow's  death. 

Construction  of  decedent's  will,  upon  judicial  set- 
tlement of  account  of  executor  thereof. 

Philip  Malone,  for  executor. 

The  Surrogate. — A  decree  is  about  to  be  entered 
for  the  judicial  settlement  of  the  account  of  the  exec- 
utor of  this  estate.  The  death  of  the  testator's  widow 
has  recently  set  free  for  distribution  the  principal  of 
the  residuary  estate  which  has  for  the  past  ten  years 
been  yielding  income  for  her  benefit.  The  question 
now  arises — who  are  entitled  to  share  in  this  distribu- 
tion. 

The  first  article  of  the  testator's  will  directed  that 
out  of  the  income  of  his  estate  the  sum  of  $140  be 
annually  applied  for  the  support  and  maintenance 
during  her  natural  life  of  his  daughter,  Ann,  a  person 
of  unsound  mind. 
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Article  second  gave  to  his  wife,  Catherine,  for  her 
e,  the  total  income  in  excess  of  the  amount  applied 
■  his  daughter.  Article  third  is  in  words  following: 
\.t  the  death  of  my  said  wife,  should  my  said  daugh- 
•  Ann  he  still  living,  I  direct  that  all  my  estate,  of 
ery  name  and  kind  whatsoever,  except  the  sum 
rein  set  apart  for  the  maintenance  of  my  said 
ughter  Ann,  he  divided  equally  among  my  children 
lo  may  then  be  living,  and  the  lawful  issue  of  any 
ceased  child,  per  stirpes." 

Ann  Van  Ness  survived  her  mother  and  is  still  liv- 
;  ;  so  also  are  three  other  children  of  the  testator, 
d  two  grandchildren,  children  of  his  deceased  son. 
is  suggested  by  counsel  for  the  executor,  that  upon 
proper  interpretation  of  the  provision  last  above 
oted,  Ann  Van  Ness  must  be  excluded  from  taking 
y  share  in  this  estate,  except  her  interest  in  the 
nd  set  apart  for  her  support.  If  this  was  the  pur- 
se of  the  testator,  he  has  signally  failed  to  manifest 
by  his  language.  He  has  directed  an  equal  divis- 
1  of  the  residuary  estate  among  such  of  his  children 
should  survive  his  widow — and  Ann  seems  to  be  as 
jch  entitled  to  a  share  as  any  of  the  others.  There 
nothing  in  the  terms  of  article  fourth  calculated  to 
pport  the  executor's  contention.  "At  the  death  of 
y  said  daughter  Ann,"  says  that  article,  "  should  her 
ather  at  that  time  have  deceased,  I  direct  that  the 
incipal  of  the  sum  above  directed  to  be  set  apart  for 

r  use be  equally  divided  among  my  chil- 

en  in  precisely  the  same  manner  as  I  have  directed 
the  last  preceding  article,  with  no  respect  to  the 
st  of  my  estate." 


r 
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As  the  distribution  for  which  this  article  provides 
cannot  take  place  until  Ann's  decease,  and  as  it  is 
directed  to  be  made  **  in  precisely  the  same  manner*' 
as  the  distribution  provided  for  by  article  three,  it  is 
argued  that  the  testator  must  have  contemplated  that 
Ann  should  receive  no  portion  of  the  residuary  estate 
to  which  such  last  named  article  relates.  This  con- 
tention seems  to  me  unsound.  A  very  natural  and 
reasonable  construction  can  be  given  to  the  phrase 
"in  precisely  the  same  manner,"  which  will  make  the 
article  of  the  will  in  which  that  phnase  appears  con- 
sistent with  the  only  natural  and  reasonable  construc- 
tion of  the  phrase  "among  my  children  who  may  then 
be  living,"  as  used  in  article  third. 

Decree  accordingly. 


4^»^t 


New  York  Cottnty. — Hon.  D.  G.  ROLLINS,  Sitreo- 

GATE. — June,  1887. 

Matter  of  Chardavoyke. 
Matter  of  Mattson. 

In  the  matter  of  the  estate  of  George  M.  Charda- 

VOYNE,  deceased. 

In  the  matter  of  the  estate  of  Morris  Mattson,  de- 
ceased. 

The  time  of  the  passage  of  an  act  of  the  legislature,  approved  hy  the  exec- 
Titivef  is  the  day  when  it  receives  such  approval,  as  certified  by  the 

secretary  of  State. 
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Susan  M.  Journeay  and  Joseph  B.  Lockwood,  the 
administrators  of  the  estate  of  George  M.  Charda- 
voyne,  deceased,  filed  a  petition,  setting  forth  that, 
pursuant  to  a  decree  judicially  settling  their  account, 
they  had  caused  the  property  of  the  estate  to  be 
appraised  at  its  fair  market  value,  and  made  distribu- 
tion among  the  persons  entitled  thereto,  retaining, 
however,  in  their  hands,  sufficient  funds  to  pay  the 
tax  imposed  by  L.  1885,  ch.  483,  in  case  it  should  be 
determined  that  such  tax  was  due  and  payable ;  and 
praying  that  the  court  determine  whether  or  not  that 
act  had  any  application  to  decedent's  estate,  and  for  a 
citation  to  the  nephews  and  nieces  of  decedent,  the 
comptroller  of  the  city,  and  the  district  attorney  of 
the  county  of  New  York. 

Hestky  N.  Tift,  for  petitioners, 
Gbaxville  p.  Hawes,  for  next  of  kin, 
R.  B.  Mabtine,  district  attorney. 


Francis  B.  Cooley  and  Roland  Mather,  executors 
of  the  will  of  Morris  Mattson,  deceased,  filed  a  peti- 
tion^ setting  forth  that  an  appraisal  had  been  had. 


MATTER  OF  CHAKDAVOYNE.  r 


•1 


As  to  whether  the  statute,  L.  1885,  ch.  488,  entitled  **  an  act  to  tax  gifts,  ; 

legacies  and  collateral  inheritances  in  certain  cases,''  commenced  and 
took  effect  on  the  day  of  its  passage,  or  on  the  twentieth  day  then^-  '^ 

after — qucere. 

Words  of  a  statute  should  not  he  treated  as  surplusage,  if,  upon  any  fair 

and  reasonable  construction,  they  are  found  to  serve  an  intelligible  ^^ 

purpose.  av 

The  opening  clause  of  the  first  section  of  the  act  cited,  Tiz.  :  '^  after  the 
passage  of  this  act,"  is  grammatically  related  to  the  word  *^  pass  "  or 
*'die,"  in  that  section  occurring  ;  and  is  operative  to  subject  to  taxa- 
tion property  passing,  in  the  manner  specified,  to  one  not  exempt, 
from  an  owner  dying  after  June  10th,  1885. 


« 


'^^ 
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under  the  act  of  1885  (ch.  483),  in  respect  of  their 
decedent's  estate ;  that  a .  question  had  arisen  as  to 
whether  the  legacies  bequeathed  by  the  will  were  lia- 
ble to  the  tax  by  that  act  imposed,  and  praying  for  a 
citation  directed  to  the  comptroller  and  the  district 
attorney  of  the  county  of  New  York,  and  to  a  corpo- 
ration, legatee,  to  show  cause  why  the  tax  should  not 
be  paid,  or  the  estate  relieved  therefrom. 

Kelly  <&  Macrae,  for  executors, 
Edward  C.  Christie,  for  legatee. 

The  Surrogate. — At  the  times  of  their  respective 
deaths  these  decedents  were  residents  of  the  city  of 
New  York.  The  former  died  intestate  on  June  13th, 
1885,  leaving  as  his  surviving  next  of  kin  two  sisters 
and  several  nephews  and  nieces.  The  latter  left  a 
will,  admitted  to  probate  on  July  30th,  1885,  whereby 
legacies  are  bequeathed  to  divers  beneficiaries,  includ- 
ing certain  persons  strangers  to  his  blood.  I  am  now 
to  determine  whether  any  portion  of  either  of  these 
estates  is  liable  to  taxation  under  the  act  of  the  legis- 
lature of  1885,  entitled  "An  act  to  tax  gifts,  legacies 
and  collateral  inheritances." 

The  claim  of  non-liability  rests,  as  regards  both 
estates  alike,  upon  the  contention  that  that  act  ap- 
plies to  the  estates  of  such  persons,  and  of  such  per- 
sons only,  as  have  died  since  June  30th,  1885.  Mr. 
Chardavoyne  died  on  June  13th  of  that  year,  and  Matt- 
son  on  the  day  following.  On  June  10th,  1885,  the 
bill  which  now  appears  as  chapter  483  of  the  statutes 
of  that  year,  having  been  duly  passed  by  both  Houses 
of  the  legislature,  was  presented  to  the  Governor,  and 
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was  by  him  approved.  The  certificate  of  his  appro- 
bation was  indorsed  thereon,  and  the  bill  so  indorsed 
was  delivered  to  the  Secretary  of  State,  pursuant  to 
art.  4,  sec.  9  of  the  Constitution  of  this  State,  and  sec. 
4,  tit.  4,  ch.  7,  part  1,  of  the  Revised  Statutes  (1  Banks, 
7th  ed.,  432).  It  was  then,  pursuant  to  §  10  of  the 
same  title,  deposited  in  the  office  of  the  Secretary  of 
State,  who  proceeded  as  directed  by  §  11,  to  certify 
and  indorse  thereon  "  June  10th,  1885,"  as  the  day, 
month  and  year  when  it  "  became  a  law." 

It  is  provided  by  §  12  that  ^'  every  law,  unless  a 
different  time  shall  be  prescribed  therein^  shall  com- 
mence and  take  effect  on,  and  not  before,  the  twen- 
tieth day  after  its  final  passage."  It  follows,  there- 
fore, that  unless  chapter  483  prescribes  some  different 
date  than  June  30th,  1885,  as  the  date  of  its  com- 
mencement and  taking  effect,  it  commenced  and  took 
effect  on  that  day  and  not  sooner. 

The  district  attorney  of  this  county,  who  has  ap- 
peared in  these  proceedings  in  accordance  with  §  17 
of  the  act  here  in  question,  contends  that  the  estates 
of  these  decedents,  which,  but  for  the  provisions  of 
that  act  would  have  passed  by  the  Statutes  of  Descent 
and  Distribution  to  Mr.  Chardavoyne's  heirs  and  next 
of  kin,  and  to  Mr.  Mattson's  legatees  and  devisees,  are 
liable  to  the  tax  by  that  act  imposed,  except  so  far  as 
by  its  express  terms  certain  portions  of  those  estates 
are  exempted  from  such  liability.  He  insists,  in  other 
words,  that  chapter  483  took  effect  from  the  date  of 
its  enactment,  and  not  from  the  twentieth  day  there- 
after. 

The  first  section  of  the  act  is  in  these  words : 


/^ 
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^'  After  the  j^dssage  of  this  acty  all  property  which 
shall  pass  by  will  or  by  the  intestate  laws  of  this  State 
from  any  person  who  may  die  seized  or  possessed  of 
the  same  while  being  a  resident  of  the  State,  or  which 
property  shall  be  within  this  State  ...  to  any  person 
or  persons,  or  to  a  body  politic  or  corporate,  in  trust 
or  otherwise  .  .  .  other  than  to  or  for  the  use  of 
father,  mother,  husband,  wife,  children,  brother  and 
sister,  and  lineal  descendants  born  in  lawful  wedlock, 
and  the  wife  or  widow  of  a  son  and  the  husband  of  a 
daughter,  and  the  societies,  corporations  and  institu- 
tions now  exempted  by  law  from  taxation,  shall  be 
and  is  subject  to  a  tax  of  $5  on  every  $100  of  the 
clear  market  value  of  such  property,  and  at  and  after 
the  same  rate  for  any  less  amount,  to  be  paid  ...  in 
the  city  and  county  of  New  York  to  the  comptroller 
thereof  for  the  use  of  the  State." 

The  first  six  words  of  the  section  above  quoted  are 
admittedly  the  only  words  that  are  calculated  to  take 
the  act  which  I  am  here  interpreting  from  out  the 
operation  of  §  12,  title  4,  chap.  7,  part  1  of  the  Re- 
vised Statutes  {supra). 

Now,  in  ascertaining  and  determining  whether  those 
six  words  have  the  effect  which  is  claimed  for  them 
by  the  district  attorney,  it  must  be  borne  in  mind 
that  the  Constitution  of  this  State  puts  no  restriction 
whatever  upon  the  authority  of  the  legislature  to 
make  immediately  effective  all  statutes  which  it  may 
lawfully  enact. 

Counsel  who  are  contending  for  the  non-liability  of 
these  two  estates  under  the  so-called  Collateral  Inher- 
itance act,  must  certainly  concede  that,  but  for  the 
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existence  upon  the  statute  book  of  §  12,  supra,  that 
act  would  have  gone  into  operation  on  the  date  of  its 
approval  by  the  Governor,  and  that,  too,  even  though 
the  first  six  words  of  its  first  section  formed  no  part 
of  ite  provisions. 

Prior  to  the  enactment  in  Great  Britain  of  the  act 
of  33  George  III,  ch.  13,  entitled  "  An  act  to  prevent 
acts  of  Parliament  from  taking  effect  prior  to  the 
passing  thereof,"  statutes  became  operative  by  rela- 
tion from  the  first  day  of  the  session  of  the  Parliament 
that  had  enacted  them  (4  Coke  Inst,,  25  ;  Panter  v. 
The  Attorney-General,  6  Bro.  Par.  Rep.,  486  ;  Latless 
v.  Patten,  4  T.  R.,  660). 

This  doctrine,  which,  according  to  the  express 
avowal  of  the  act  of  1793,  had  been  productive  of 
"gross  and  manifest  injustice,"  had  sprung  from  the 
fact  that  in  the  rolls  of  Parliament,  made  up  after  its 
adjournment,  it  had  not  been  the  custom  to  name  any 
date  except  the  date  when  that  Parliament  had  as- 
sembled, and  that,  in  fixing  the  time  when  statutes 
took  effect,  the  courts  had  been  furnished  with  no 
other  guide  than  those  rolls  afforded.  The  statute  of 
1793  provided  that  there  should  thereafter  be  in- 
dorsed upon  every  act  the  day,  month  and  year  when 
the  same  should  "  pass  and  receive  the  royal  assent," 
and  that  such  indorsement  should  be  taken  to  be  a 
part  of  such  act,  and  to  be  the  date  of  its  commence- 
ment where  no  other  commencement  should  be  there- 
in provided.  This  rule  has  ever  since  prevailed  in 
England.  A  like  rule  has  obtained  as  regards  na^- 
tional  legislation  in  our  own  country.  The  Constitu- 
tion of  the  United  States  is  silent  upon  the  subject, 
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and  the  Congress  has  never,  I  think,  undertaken  to 
regulate  it  by  any  general  provision  (The  Brig  Ann, 
1  GaUison^  62 ;  Matthews  v.  Zane,  7  Wheat, ^  164 ; 
Warren  M'f  g  Co.  v.  Etna  Ins.  Co.,  2  Paine,  501). 

As  regards  the  separate  States  of  the  American 
Union,  there  has  been  great  diversity  of  action.  In 
some  of  them,  there  are  constitutional  restraints  more 
or  less  stringent  upon  legislative  authority.  In  Marj- 
land  no  law  takes  effect  until  the  first  day  of  June 
next  after  the  session  at  which  it  has  passed,  "  unless 
it  be  otherwise  expressly  declared  therein"  (Const. 
1867,  art.  3,  §  31).  There  are  similar  provisions  in 
the  Constitution  of  Michigan  (Const,  of  1850,  art.  4. 
§  20),  and  of  West  Virginia  (Const.  1872,  art.  6,  §  30). 

In  Illinois,  a  law  is  inoperative  until  the  first  day 
of  July  next  after  its  passage,  '^  unless,  in  case  of 
emergency,  which  emergency  shall  be  expressed  in 
the  preamble  or  body  of  the  act,  the  General  Assem- 
bly shall  otherwise  direct  "(Const.  1870,  art.  4,  §  13). 

Similar  restrictions  are  found  in  the  fundamental 
laws  of  Colorado  (Const.  1870,  art.  5,  §  19),  of  Mis- 
souri (Const.  1875,  art.  4,  §  36),  of  Nebraska  (Const. 
1875,  art.  3,  §  24),  of  Oregon  (Const.  1857,  art.  4, 
§  28),  of  Tennessee  (Const.  1870,  art.  2,  §  20)  and  of 
Texas  (Const.  1876,  art.  3,  §  39). 

By  the  Constitution  of  Iowa,  no  law  passed  at  a 
regular  session  takes  effect  until  the  fourth  day  of 
July  next  after  its  passage,  unless  the  General  Assem- 
bly "  shall  deem  the  law  of  immediate  importance," 
in  which  event  they  may  "  provide  for  its  taking 
effect  by  publication"  (Const,  of  Iowa,  1857,  art.  3, 
§26). 
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In  Indiana,  no  act  can  become  operative  until  it 
has  been  "published  and  circulated  by  authority, 
except  in  case  of  emergency,  which  emergency  shall 
be  declared  in  the  preamble  or  the  body  of  the  law  '* 
(Const,  of  Ind.,  1851,  art.  4,  §  28). 

In  Kansas  and  in  Wisconsin  no  law  of  a  general 
nature  goes  into  effect  until  it  has  been  published 
(Const,  of  Kan.,  1859,  art.  2,  §  19;  Const,  of  Wis., 
1848,  art.  7,  §  21). 

In  several  of  the  States,  there  is  no  constitutional 
restriction  and  no  general  legislative  provision  in  the 
premises.  Massachusetts,  Maine,  Connecticut,  Cali- 
fornia, Minnesota,  Nevada,  New  Jersey,  New  Hamp- 
shire, Georgia,  North  Carolina,  Ohio,  Rhode  Island, 
Vermont  and  Virginia  are  without  constitutional  limi- 
tations upon  the  power  of  the  legislature,  but  in  each 
of  those  States  there  is  a  general  statute,  in  terms 
not  unlike  our  own,  providing  for  the  contingency  of 
a  failure  on  the  part  of  the  lawmaking  power  to  indi- 
cate, with  respect  to  any  particular  piece  of  legisla- 
tion, the  time  of  its  going  into  operation. 

Now,  since  §  12  (supra)  came  upon  the  statute 
book,  it  has  been  a  frequent  and  well-nigh  universal 
custom  of  the  legislature  to  signify  its  intention  that 
a  law  should  go  into  immediate  operation  by  a  special 
section  so  declaring  in  express  terms.  Of  the  557 
statutes  enacted  in  1885  over  500  contain  a  section 
of  that  character.  It  must  nevertheless  be  kept  in 
mind  that  the  legislature,  unfettered  as  it  is  by  con- 
stitutional restraints,  is  not  bound  to  adopt  this  par- 
ticular mode  for  making  its  laws  effective  from  the 
date   of    their    passage,   but    may   accomplish   that 
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result  by  adopting  any  form  of  words  satisfactorily 
evincing  that  such  is  its  purpose. 

Some  of  the  counsel  in  this  proceeding  lay  great 
stress  upon  the  word  "prescribed"  in  section  12 
{supra)^  as  if  the  legislature  which  enacted  the 
Revised  Statutes  had  by  the  use  of  that  term  put  its 
successors  under  some  species  of  restraint.  But  a  leg- 
islative act  cannot  be  insured  against  repeal,  not  even 
against  repeal  by  implication. 

"  The  later  Parliament,"  says  Lord  Coke  (1  Inst, 
42,  43),  "hath  ever  power  to  abrogate,  suspend, 
qualify,  explain  or  make  void  the  former,  in  the 
whole  or  any  part  thereof,  notwithstanding  any 
words  of  restraint,  prohibition  or  penalty." 

Whether  the  Collateral  Inheritance  law  took  effect 
on  the  day  when  it  was  approved  by  the  Governor,  or 
did  hot  take  effect  until  a  later  period,  is  purely  a 
question  of  the  intention  of  the  legislature  which 
enacted  it,  as  that  intention  can  be  gathered  from  its 
language.  If  that  language  fairly  construed  discov- 
ers a  purpose  of  the  law-makers  that  the  act  should 
become  immediately  operative,  there  is  an  end  of  the 
matter. 

Now,  what  is  the  fair  construction  of  the  expression, 
"  After  the  passing  of  this  act,"  which  stands  at  the 
very  threshold  of  chap.  483  ?  If  that  expression  is 
considered  quite  apart  from  any  supposed  aid  to  its 
interpretation  that  may  be  afforded  by  reference  to 
section  12,  ante^  it  cannot  be  even  plausibly  contended 
that  it  means  anything  else  than  this :  After  the 
enactment  of  this  bill  into  a  law — ^after  this  bill  shall 
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have  become  a  statute  of  the  State,  in  some  one  of 
the  modes  established  by  the  Constitution. 

One  who  claims  that  "  the  passing  of  this  act,"  as 
used  in  section  1,  is  equivalent  in  meaning  to  "the 
going  into  operation  of  this  act/'  must  resort  of 
course  to  the  general  statutory  provision  heretofore  '; 

quoted,  to  find  the  date  to  which,  in  his  view,  those 
expressions  alike  refer.  He  there  finds  that  "  every 
law  unless,  etc.,  etc.,  shall  commence  and  take  effect 
on  and  not  before  the  twentieth  day  after  the  day  of 
its  final  'passaged 

The  force  of  the  word  "passage,"  under  these  sur- 
roundings, is  quite  unmistakable.  And  it  is  equally 
unmistakable  that  the  meaning  which  must  there  be 
assigned  to  it  is  of  necessity  the  very  meaning  which 
it  has  in  chapter  483.  The  contes'tants'  argument 
ends,  therefore,  in  a  reductio  ad  ahsurdum. 

I  see  no  room  for  doubting  that  the  first  section  of 
chapter  483  must  be  interpreted  precisely  as  if  there 
appeared  therein,  in  place  of  the  words  "after  the 
passing  of  this  act,''  the  words  "  after  June  10th, 
1885." 

Second,  But  it  is  claimed  that  section  1,  even  as 
thus  paraphrased,  fails  to  indicate  an  intention  on  the 
part  of  the  legislature  that  the  act  of  which  it  forms 
a  part  should  become  at  once  operative. 

The  word  "  after,"  it  is  urged,  lacks  definiteness 
and  exactitude :  It  does  not  mean  "from  and  after" 
or  "immediately  after,"  or  "at  all  times  after;"  and 
there  is,  therefore,  still  a  necessity  of  resorting  to 
§  12  of  the  General  Law  to  find  the  precise  period 
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when  the  passing  of  decedents'  estates  becomes  taxa- 
ble under  chapter  483. 

I  have  been  referred  to  no  reported  decisions  which 
seem  to  me  to  lend  strong  support  to  this  contention. 
The  cases  relied  upon  by  counsel  are  Wheeler  v. 
Chubbuck  (16  III,^  361);  Board  of  Supervisors  v. 
Keady(34  III,  293);  Rice  v.  Ruddiman  (10  Mich., 
125),  and  Charless  v.  Lamberson  (1  Clarke,  Iowa,  436). 

Wheeler  v.  Chubbuck  was  an  action  brought  to 
recover  from  the  defendant  a  penalty  for  suffering 
hogs  to  run  at  large,  contrary  to  a  statute  of  Illinois 
which  was  passed  on  January  27th,  1853.  The  stat- 
ute declared  that  "  from  and  after  the  first  day  of 
March  next,  it  shall  not  be  lawful,"  etc.  A  verdict 
was  recovered  against  the  defendant  in  the  trial  court, 
after  a  charge  oi  the  presiding  justice  that  if  the  de- 
fendant had  violated  the  statute  at  any  time  after 
March  1st,  1853,  the  plaintiff  could  recover.  It  was 
claimed  by  the  appellants  that  the  "March  nexV  of 
the  statute  must  be  held  to  mean  March,  1854,  in 
view  of  art.  3,  §  3,  of  the  then  existing  Constitution 
of  the  State,  which  declared  that  "  no  public  act  of 
the  General  Assembly  shall  take  effect  or  be  in  force 
until  the  expiration  of  sixty  days  from  the  end  of  the 
session  at  which  the  same  may  be  passed,  unless  in 
case  of  emergency  the  General  Assembly  shall  other- 
wise direct."  This  contention  was  sustained  on  ap- 
peal, the  Supreme  court  holding  that  the  legislature 
had  not  declared  the  existence  of  an  emergency,  and 
had  not  given  the  direction,  without  which,  under  the 
Constitution,  no  public  act  could  take  effect  in  thirty- 
one  days  after  its  passage.     Board  of  Supervisors  v. 
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Keady  is  a  reiteration  of  the  same  doctrine  upon  an 
essentially  similar  state  of  facts. 

In  Rice  v.  Ruddiman  it  was  held  that  the  legislature 
of  Michigan,  by  a  statute  passed  February  4th,  1859, 
providing  for  an  election  of  county  officers  "  at  the 
annual  township  meeting  to  be  held  in  April  nextj' 
must  be  deemed  to  have  intended  that  such  election 
should  take  place  in  April,  1860,  in  view  of  the  fact 
that  the  1859  session  of  the  legislature  continued 
until  May  16th,  and  that  the  Constitution  of  the  State 
provided  that  no  act,  passed  as  was  the  act  there  in 
question,  by  less  than  a  two  thirds  vote,  could  go  into 
operation  until  ninety  days  after  the  close  of  the  leg- 
islature that  had  enacted  it. 

The  suit  of  Charless  v.  Lamberson,  grew  out  of  the 
following  state  of  facts :  The  act  known  as  the  Code  of 
Iowa  was  passed  in  February,  1851.  Its  1249th  section 
declared  that  a  homestead  might  be  sold  on  execution 
for  debts  contracted  "  prior  to  the  passage  of  this  law." 
It  was  held  by  the  Supreme  court  that  the  section  ap- 
plied to  debts  contracted  in  April,  1851,  or  contracted 
at  any  subsequent  period  prior  to  July  1st,  1851,  the 
day  on  which  the  Code  took  effect. 

At  first  blush  this  decision  seems  apposite  to  the 
present  situation.  But  the  conclusion  of  the  court 
was  mainly  based  upon  these  two  considerations,  which 
are  foreign  to  the  case  at  bar :  First — The  State 
Constitution  provided  that  no  general  law  should  take 
effect  until  it  had  first  been  published  and  circulated 
by  authority,  and  the  legislature  in  pursuance  of  that 
provision  had  caused  publication  to  be  made  declaring 
that  the  Code  should  become  operative  on  July  1st, 
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1851,  and  not  sooner.  Second — One  of  the  sections 
of  the  Code  expressly  provided  that  the  terms  "  here- 
tofore "  and  "  hereafter,"  wherever  they  might  ap- 
pear, should  be  treated  as  relating  to  the  time  when 
the  statute  should  take  effect.  Under  these  circum- 
stances the  court  was  of  the  opinion  that  the  term 
"  prior  to  the  passage  of  this  act"  was  substantially 
equivalent  to  the  terra  "  heretofore,"  and  covered  all 
periods  of  time  preceding  July  Ist,  1851,  the  date  on 
which  the  act  became  operative. 

While  the  cases  upon  which  I  have  above  com- 
mented can,  as  it  seems  to  me,  be  readily  and  clearly 
distinguished  from  the  case  at  bar,  the  claim  that  the 
expression  "  after  the  passage  of  this  act "  is  not  suffi- 
ciently definite  to  establish  the  very  day  of  the  act's 
passing  as  the  day  of  its  going  into  operation  has  been 
so  forcibly  presented,  that  I  might  feel  constrained  to 
pronounce  these  two  estates  exempt  from  taxation  but 
for  a  consideration  which  I  now  proceed  to  state. 

Suppose  it  to  be  conceded  that  the  words  in  contro- 
versy do  not  have  the  effect  claimed  for  them  by  the 
district  attorney,  it  by  no  means  follows  that  those 
words  are  meaningless,  nor  indeed  that,  for  the  prac- 
tical purposes  of  this  proceeding,  they  may  not  be 
utterly  fatal  to  the  contestants'  claim  of  exemption. 

Why  has  the  legislature  made  use  of  them  ?  They 
are  surely  not  to  be  tossed  aside  as  mere  surplusage, 
if  upon  any  fair  and  reasonable  construction  of  the 
statute,  they  are  found  to  serve  an  intelligent  purpose. 

According  to  the  contestants,  they  have  no  force  or 
value  whatever.  Strike  them  from  the  statute  and  its 
meaning  is  not  altered  a  whit.     Now,  I  cannot  assent 
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to  this  view.  The  preposition  "  after  "  expresses  the 
relation  between  the  word  "  passage  "  and  some  other 
word. in  the  sentence  wherein  it  appears.  What  is 
that  word  ?  Manifestly,  it  is  either  the  word  "  pass  " 
or  the  word  "  die."  The  tax  for  which  the  first  sec- 
tion of  the  act  provides  is  imposed  upon  all  property 
which  shall  pass  after  the  passage  of  this  act  from  a 
person  who  may  die,  etc.,  or  upon  all  property  which 
shall  pass  from  any  person  who  may  die  after  the 
passage  erf  this  act.  The  two  propositions  are  in  sub- 
stance the  same. 

Now,  let  it  be  admitted  that  this  law  did  not  ^^  com- 
mence and  take  effect"  until  June  30th,  1887.  Not 
until  that  date,  upon  this  assumption,  could  the  Surro- 
gate appoint  appraisers ;  not  until  then  could  he 
exercise  the  jurisdiction  granted  by  section  13 ;  not 
until  then  could  he  issue  the  citation  for  which  section 
16  makes  provision.  But  the  question  still  remains: 
To  what  estates  was  the  act  found  to  be  applicable 
when  it  finally  became  operative  ?  To  the  estates,  it 
seems  to  me,  of  all  persons  who  had  died  at  any  time 
after  its  passage^  being  "seized  or  possessed,"  etc., 
etc.,  as  specified  in  the  statute.  This  reading  clears 
up. the  obscurity  of  the  phraseology,  assigns  an  intelli- 
gible and  important  meaning  to  words  which  the  con- 
testants can  only  deal  with  by  pronouncing  them 
surplusage,  and  is  in  accord  with  a  recent  well  consid- 
ered decision  of  the  English  Court  of  Appeal  in  ex 
parte  Rashleigh  (X.  jR.,  2  Ch,  Div'.,  9) — a  decision  which 
is  so  pertinent  to  the  present  situation  that  it  seems 
proper  to  state  in  some  detail  the  circumstances  un- 
der which  it  was  rendered.     The  "  Bankruptcy  Act, 
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1861/'  by  which  non  traders  were  first  made  liable  to 
the  bankruptcy  laws  of  England,  provided  by  its  90th 
section  that^  as  respected  such  non  traders,  the  debt 
of  the  petitioning  creditor  must  be  a  debt  contracted 
"after  the  passing  of  this  act."  Section  232  declared 
that,  as  to  the  appointment  of  certain  officers,  the  act 
should  "  commence  and  take  effect  from  and  after  the 
passage  thereof,"  and  that  "  as  to  all  other  matters 
and  things,"  it  should  take  effect  "  from  and  after  the 
11th  dav  of  October,  1861."  The  statute  received 
the  royal  assent  on  August  6th,  1861.  It  was  subse- 
quently repealed  and  another  was  substituted  in  its 
place.  One  of  the  sections  of  the  new  act  (§  118), 
provided  that  a  non  trader  should  not  be  adjudged  a 
bankrupt  in  respect  of  a  debt  contracted  "  before  the 
date  of  the  passing  of  the  Bankruptcy  Act,  1861." 

It  was  held  by  the  court  below  that  a  debt  con- 
tracted in  September,  1861,  i.  e.,  between  the  date 
when  the  act  of  1861  received  the  approval  of  the 
Sovereign  and  the  date  when  that  act  went  into  oper- 
ation, must  be  held  to  have  been  contracted  before 
and  not  after  its  passage — in  other  words  that  the 
term  "  the  passing  of  the  act,"  as  used  in  section  118, 
should  be  construed  as  meaning  "  the  taking  effect 
of  the  act."  This  judgment  was  reversed  by  the 
Court  of  Appeals  with  the  concurrence  of  the  four  sit- 
ting judges,  each  of  w^hom  pronounced  an  opinion. 
It  was  held  that  the  words  "  passing  of  the  bank- 
ruptcy act,  1861,"  in  §  118,  supra,  referred  to  the 
time  when  that  act  received  the  royal  assent  and  not 
to  the  time  when  it  went  into  operation. 

Said  James,  L.  J. :     "I  am  of   opinion   that   the 
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Avords  ^  the  date  of  the  passing  of  the  Bankruptcy  act, 
18C1/  mean  what  they  sa}^  They  are  English  words, 
common  words  and  words  which  have  a  fixed  mean- 
ing in  our  language  and  law.  They  mean  the  time 
when  the  royal  assent  is  given  to  a  bill  which  has 
passed  both  houses  of  Parliament.  That  is  the  mean- 
ing of  the  words,  and  no  court  ought  to  depart  from 
the  plain  meaning  of  plain  English  words  unless 
coerced  to  do  so  by  some  very  serious  injustice." 

Mellisu,  L.  J.,  said :  "  I  am  of  the  same  opinion. 
The  118th  section  appears  to  me  a  perfectly  easy  sec- 
tion to  construe,  and  the  words   must  be  taken  in 

their  natural  sense The  232d  section  says  that 

the  act  shall  commence  and  take  effect  from  cand 
after  the  11th  day  of  October,  1861.  That  means 
that  nothing  which  is  authorized  to  he  done  under 
that  act  can  he  done  till  after  the  Wth  day  of  October  ; 
but  that  is  all  it  says.  It  follows  that  the  90th  sec- 
tion is  so  far  modified  that  no  creditor  could  present 
his  petition  until  after  the  11th  day  of  October,  1861 ; 
neither  could  a  judgment  debtors'  summons  be  taken 
out  until  after  the  11th  of  October,  1861,  because  the 
presenting  of  a  petition  in  bankruptcy,  or  the  taking 
out  of  a  judgment  debtors'  summons,  would  be  some- 
thing done  under  the  act.  But  to  my  mind  it  does 
not  follow  that  nothing  may  then  be  done  in  respect 
of  any  debt  incurred  after  the  passing  of  the  act,  nor 
does  it  follow  that  the  words  ^  after  the  passing  of  this 
act '  are  not  to  be  read  in  their  natural  significance." 

Bagalley,  J.,  and  Brett,  J.,  each  announced  his 

full  concurrence  in  the  views  of  his  associates.     The 

latter  said,  among  other  things :     "  I  think  the  canon 
Vol.  v.— 31 
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of  construction  here  is  that  you  must  construe  the 
118th  section  according  to  its  ordinary  grammatical 
terms  unless  such  construction  would  produce  either 
an  absurdity  or  a  great  injustice,  so  that  it  must  be 
inferred  that  the  Legislature  did  not  mean  to  use  the 
words  in  the  ordinary  sense." 

It  seems  to  me  that  the  facts  of  the  case  just  cited 
were  much  more  favorable  to  the  unsuccessful  parties 
than  are  the  facts  in  the  present  case  to  these  object- 
ors. The  two  cases  would  be  more  nearly  parallel  if 
in  our  act  of  1885  there  had  been  inserted,  for  exam- 
ple, a  concluding  section  in  these  words :  "  This  act 
shall  take  effect  on  the  twentieth  day  after  its  pas- 
sage." Even  in  that  event  it  would  seem  to  have 
been  necessary,  in  order  to  give  any  effect  whatever 
to  the  first  six  words  of  the  statute,  to  hold  the  prop- 
erty of  persons  dying  between  June  10th  and  June 
30th,  no  less  than  the  property  of  persons  dying  after 
the  latter  date,  subject  to  the  burdens  by  the  statute 
imposed. 

My  conclusion  is  that  the  estates  of  both  these  de- 
cedents are  liable  to  the  tax.  Let  a  decree  be  en- 
tered accordingly. 


NEW  YORK  COUNTY,  JUNE,  1887.  483 

MATTER  OF  HOWARD. 


New  York  County. — Hon.  D.  G.  ROLLINS,  Subro- 
gate.— June,  1887. 


Matter  of  Howard. 

In  the  matter  of  the  estate  of  Rebecca  P.  Howard, 

deceased. 


Rights  of  Inheritance,  and  of  testamentary  and  Intestate  snccession,  being 
creatures  of  the  municipal  law,  are  entirely  subject  to  its  control  and 
may  be  regulated,  restricted  and,  it  seems,  even  abrogated  by  statute. 

L.  1885,  cb.  483,  entitled  '*  An  act  to  tax  gifts,  legacies  and  collateral  inher- 
itances in  certain  cases,"  is  to  be  properly  regarded  as  imposing  a  tax 
upon  the  devolution  of  and  succession  to  a  decedent's  property,  and 
not  upon  the  property  itself. 

The  will  of  testatrix  directed  the  executors  thereof,  as  soon  as  convenient 
after  death,  to  sell  for  cash  all  bonds  which  she  should  own  at  the 
time  of  her  death,  collect  all  moneys  due,  and  divide  and  pay,  out  of 
the  proceeds  of  sale  and  other  funds,  certain  pecuniaiy  legacies.  No 
allusion  was  made  to  the  possession  of  United  States  bonds,  although 
a  portion  of  the  estate  consisted  of  such  securities.  The  executors, 
upon  their  accounting,  having  asked  credit  for. a  payment  of  moneys 
made  to  the  comptroller  under  L.  1885,  ch.  483,  certain  legatees  objec- 
ted and  asked  to  be  relieved  from  the  burden  imposed  upon  them  so 
far  as  concerned  the  value  of  the  bonds  in  question,  upon  the  ground 
that  the  same  were  exempt  from  taxation. — 

Held,  that  the  tax  imxx>sed  and  paid  was  not  upon  property  but  upon  the 
passing  thereof  ;  that  the  fact  that  a  portion  thereof  consisted  of  gov- 
ernment securities  was  immaterial ;  and  that  the  objection  must  be 
overruled. 

Hearing  of  objections  to  account  of  executors  of 
decedent's  will,  filed  in  proceedings  for  judicial  settle- 
ment. 

Edward  C.  Delay  an,  Jr.,  for  executors, 
Geo.  C.  Genet,  for  objectors, 
Jonathan  Marshall,  special  guardian. 
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The  Surrogate. — ^This  testatrix  at  the  time  of  her 
death  was  a  resident  of  the  county  and  State  of  New 
York.  Her  executors  having  heretofore  filed  in  this 
court  an  account  of  their  proceedings  now  ask  for  its 
judicial  settlement  and  determination.  Among  the 
items  for  which  they  claim  credit  is  one  of  $5,880.46 
for  so  much  moneys  paid  to  the  Comptroller  of  the 
city  of  New  York  as  taxes  under  the  so-called  Collat- 
eral Inheritance  act  of  June  10th,  1885  (L.  1885,  ch. 
483). 

It  is  provided  by  §  6  of  that  act  that  "  an  executor 
having  in  charge  or  trust  any  legacy  or  property  for 
distribution  subject  to  the  said  tax,  shall  deduct  the  tax 
therefrom,  or,  if  the  legacy  or  property  be  in  money, 
shall  collect  the  tax  thereon  upon  the  appraised  value 
thereof  from  the  legatee  or  person  entitled  to  such 
property." 

It  is  claimed,  in  behalf  of  certain  legatees  upon 
whom  must  fall  in  part  the  burden  of  taxation  under 
this  statute,  that  they  are  entitled  to  be  relieved  from 
that  burden  so  far  as  concerns  the  sum  paid  by  the 
respondents  as  a  tax  upon  $60,000,  the  value  of  cer- 
tain  United  States  bonds  which  came  to  the  respond- 
ents' hands  as  a  part  of  their  decedent's  estate. 

One  of  the  provisions  of  Mrs.  Howard's  will  is  in 
words  following :  "  I  direct  that,  as  soon  as  may  be 
convenient  after  my  death,  my  executors  shall  sell 
for  cash  all  bonds  I  shall  own  at  the  time  of  my  death, 
collect  all  moneys  .  .  .  that  I  may  then  have  on 
hand  or  that  may  be  due  and  owing  to  me  in  any 
way,  and,  without  unnecessary  delay,  divide  and  pay 
out,  etc.,  etc."     Then  follows  a  specification  of  cer- 


NEW  YORK  COUNTY,  JUNE,  1887.  485 

•  II  -  -  . 

MATTEB  OF  HOWARD. 

tain  persons,  and  of  certain  legacies  bequeathed  to 
those  persons  respectively.  Included  in  this  list  of 
beneficiaries  are  the  contestants  in  this  proceeding. 

The  first  section  of  the  Collateral  Inheritance  act 
is  in  these  words :  "  All  property  which  shall  pass  by 
will  or  by  the  intestate  laws  of  this  State,  from  any 
person  who  may  die-  seized  or  possessed  of  the  same 
while  being  a  resident  of  the  State,  or  which  property 
shall  be  within  this  State  ...  to  any  person  or 
persons"  [save  certain  excepted  persons]  ...  "in 
trust  or  otherwise  .  .  .  shall  be  and  is  subject  to  a 
tax  of  five  dollars  on  every  hundred  dollars  of  the 
clear  market  value  of  such  property  ...  to  be  paid 
.  .  .  in  the  city  and  county  of  New  York  to  the 
Comptroller  thereof  for  the  use  of  the  State." 

It  is  claimed  by  these  contestants  that  the  tax,  for 
which  provision  is  thus  made,  is  expressly  imposed 
upon  property^  and  that,  so  far  as  the  testator's  estate 
consisted  at  her  death  of  United  States  bonds,  it  is 
absolutely  exempt  from  taxation. 

It  appears,  upon  examination  of  her  will,  that  Jt 
makes  no  allusion  to  her  possession  of  United  States 
bonds,  and  contains  no  provision  bequeathing  any 
such  bonds  to  these  contestants,  or  to  any  of  them,  or 
to  any  other  person  whosoever.  On  tha  contrary, 
her  executors  are  directed  to  "  sell  for  cash  all  bonds  " 
that  may  constitute  at  her  death  a  part  of  her  estate, 
and  to  pay  out  of  the  proceeds  of  such  sale,  and  out 
of  the  funds  derived  from  other  specified  sources,  cer- 
tain pecuniary  legacies,  including  the  legacies  to  these 
contestants. 

There  may  be  some  substance  in  the  claim  of  the 
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accounting  parties  that,  even  if  specific  bequests  of 
Government  securities  might  be  deemed  exempt  from 
taxation  under  this  act,  so  that  a  legatee  thereof  could 
compel  their  delivery  without  abatement,  these  objec- 
tors, to  whom  are  bequeathed  mere  general  legacies 
of  money,  are  nevertheless  chargeable  with  the  tax. 
In  support  of  this  contention,  I  am  referred  to.  certain 
authorities  holding  that  the  doctrine  of  equitable  con- 
version has  such  an  application  to  succession  tax  laws, 
that  where  a  testator  has  positively  directed  the  sale 
of  real  property,  for  example,  and  the  employment 
of  the  proceeds  for  the  use  of  a  cestui  que  ii^sty  the 
interest  of  such  cestui  que  trust  is  liable  to  the  succes- 
sion tax  even  though  he  may  have  taken  the  property 
in  specie^  without  previous  conversion  by  his  trustees 
(Attorney  General  v.  Halford,  1  Pricey  426  ;  Williams 
V.  Advocate  General,  10  CL  S  Fin.y  1 ;  Miller  v.  Com- 
monwealth, 111  Pa.,  321). 

It  was  held  by  the  Supreme  court  of  Pennsylvania, 
in  the  case  last  cited,  that  although  the  Jands  of  a  de- 
cedent situated  without  that  Stjite  were  not  subject 
to  the  collateral  inheritance  tax  imposed  by  its  laws, 
his  positive  testamentary  direction  to  sell  such  land 
and  to  pay  the  proceeds  to  a  legatee  had  the  efEect  of 
fastening  uppn  those  proceeds  the  qualit}^  of  personal 
assets  within  the  State,  and  of  making  them,  as  such, 
liable  to  the  tax. 

I  am  disposed  to  think,  however,  that,  if  the  State 
of  New  York  is  entitled  to  the  tax  here  claimed  to 
have  been  erroneously  paid  to  the  Comptroller,  its 
right  thereto  rests  upon  a  broader  foundation  than  has 
been  laid  for  it  by  any  particular  testamentary  direc- 
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tions  to  the  executors  as  to  the  manner  of  dealing 
with  the  estate  prior  to  its  distribution.  And  for  this 
reason  among  others :  The  Statute  of  1885  cannot 
be  construed  as  discriminating  between  the  property 
of  intestate  decedents  and  the  property  of  testators, 
.as  regards  the  liability  of  the  one  and  the  other  to  the 
payment  of  the  tax  by  that  statute  imposed.  It  does 
not  contemplate,  for  example,  that  the  property  of  one 
whose  entire  estate  may  consist  of  Government  bonds, 
shall  be  liable  to  tax  in  the  event  of  his  dying  intea- 
tate,  though  he  might  have  relieved  his  estate  from 
that  burden  by  bestowing  such  bonds  in  specific  be- 
quests to  the  objects  of  his  bounty,  and  would  never- 
theless have  been  powerless  to  afford  it  such  relief  by 
the  disposition  of  his  estate  in  general  pecuniary  lega- 
cies. 

It  seems  to  me  that  the  action  of  the  executors 
must  be  sustained,  if  it  is  sustained  at  all,  upon  the 
ground  that,  although  in  form  of  words  the  tax  im- 
posed by  the  statute  in  question  is  a  property  tax,  it 
is  not  essentially  a  property  tax  at  all,  but  is  rather 
a  tax  upon  the  devolution  or  succession  of  property 
passing  from  a  person  deceased  to  his  heirs,  next  of 
kin,  devisees  and  legatees. 

The  theory  upon  which  these  contestants  rely  was 
recently  pressed  upon  the  consideration  of  our  Court 
of  Appeals  in  the  Matter  of  McPherson  (104  J^.  K, 
306),  but  no  intimation  as  to  its  soundness  or  unsound- 
ness is  given  in  the  decision  of  that  cause. 

The  precise  matter  there  under  consideration  was 
the  question  whether  the  Collateral  Inheritance  act 
was  or  was  not  obnoxious  to  the  Constitution  of  this 
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State,  and  it  was  said  by  Judge  Earl,  who  pronounced 
the  opinion  of  the  court,  that,  for  the  solution  of  that 
question,  it  was  entirely  immaterial  whether  the  act 
was  to  be  regarded  as  imposing  a  tax  upon  property 
or  as  imposing  it  upon  the  passing  of  property. 

The  question  thus  left  undetermined  in  Matter  of 
McPherson  is  one  of  paramount  importance  in  the 
case  at  bar.  If  the  tax  in  dispute  is  in  a  strict  sense 
a  tax  upon  property,  it  may  be  claimed,  with  much 
force,  that  a  decedent's  estate,  so  far  as  it  consists  of 
United  States  bonds,  is  wholly  exempt  from  taxation. 
If,  on  the  other  hand,  the  tax  is  imposed  upon  the 
'^  passing  "  of  such  decedent's  property,  the  question 
whether  the  property  consists  in  whole  or  in  part  of 
United  States  bonds  is  wholly  immaterial. 

The  doctrine  asserted  by  Sir  William  Blackstone  in 
Chapter  1,  Book  2  of  his  Commentaries  has  been  re- 
peatedly asserted  by  the  courts  of  this  country. 
"  Tlie  universal  law  of  almost  every  nation,"  he  says, 
"has  given  a  dying  person  a  power  of  continuing  his 
property  by  disposing  of  his  possessions  by  will ;  or, 
in  case  he  neglects  to  dispose  of  it,  or  is  not  permitted 
to  make  any  disposition  of  it  at  all,  the  municipal  law 
of  the  country  steps  in  and  declares  who  shall  be  the 
successor,  representative  or  heir  of  the  deceased,  .  . 
.  .  and  in  case  no  testament  be  permitted  by  the  law, 
or  none  be  made,  and  no  heir  can  be  found  so  qualified 
as  the  law  requires,  ....  the  doctrine  of  escheats  is 
adopted  in  almost  every  country,  whereby  the  sover- 
eign of  the  State,  and  those  who  claim  under  his  au- 
thority, are  the  ultimate  heirs,  and  succeed  to  those 
inheritances  to  which  no  other  title  can  be  founded. 
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....  Wills,  therefore,  «and  testaments,  rights  of  in- 
heritance and  successions  are  all  of  them  creatures  of 
the  civil  or  municipal  law,  and  accordingly  are  in  all 
respects  regulated  by  them." 

The  sovereign  power  of  this  State  may,  if  it  chooses, 
abrogate  the  existing  statutes  of  wills  and  of  distribu- 
tion, and,  as  regards  personal  property  that  may  be 
possessed  at  his  death  by  any  person  residing  within 
its  limits,  may  direct  that  the  same  shall  become  ex- 
clusively the  property  of  the  State.  If  it  can  thus 
exert  absolute  authority  in  the  premises  it  may  of 
course  wield  such  limited  authority  as  it  may  see  fit  to 
exercise.  It  may  appropriate  to  itself  a  prescribed 
portion  of  the  decedent's  possessions  and  permit  his 
kindred  or  the  objects  of  his  testamentary  bounty  to 
enjoy  the  rest. 

The  legislature  of  New  York  had  power,  therefore, 
to  declare,  at  the  time  of  the  enactment  of  the  law 
here  in  question,  that  henceforth  the  personal  estate 
of  a  resident  decedent,  in  excess  of  the  sum  necessary 
for  discharging  his  debts,  should  not  all  of  it  pass,  as 
it  would  theretofore  have  passed,  to  his  legatees  or  his 
next  of  kin ;  that  only  ninety-five  per  Centura  thereof 
should  so  pass,  and  that  the  remaining  fivQ^ercenfwm 
should  escheat  to  the  State.  This  authority  was  in 
no  manner  dependent  upon  the  character  of  the  de- 
cedent's property.  Even  if  it  should  consist  exclusive- 
ly of  United  States  bonds,  the  State  had  power  to 
direct  that  five  per  centum  of  the  whole  amount  of 
such  bonds  should  flow  into  its  treasury. 

It  seems  to  me,  therefore,  that  the  only  practical 
question  here  presented,  is  the  question  whether  the 
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legislature  of  1885  has,  infacty  exercised  the  authori- 
ty above  referred  to,  or  whether  it  has,  either  inten- 
tionally and  of  set  purpose,  or  unintentionally  by  care- 
less phraseology,  failed  to  impose  a  tax  upon  the  suc- 
cession or  devolution  of  a  decedent's  property  and  im- 
posed a  tax  upon  the  property  itself,  with  the  result 
of  exempting  from  taxation  such  portions  of  his  estate 
as  consist  of  securities  of  the  general  Government. 

The  title  of  the  act  here  in  question  is,  "  An  act  to 
tax  gifts,  legacies  and  collateral  inheritances  in  certain 
cases."  Its  substantial  provisions  and  much  of  its 
phraseology  are  borrowed  from  a  similar  statute  of 
Pennsylvania.  In  interpreting  its  language  it  is  in- 
structive, therefore,  to  examine  the  Pennsylvania  act 
and  the  construction  given  to  its  provisions  by  the 
courts  of  that  State. 

The  law  of  Pennsylvania  declares  that  "  All  estateSj 
real,  personal  and  mixed  of  every  kind  whatsoever, 
passing  from  any  person  who  may  die  seized  or  pos- 
sessed of  such  estate,  being  within  this  commonwealth, 
either  by  will  or  under  the  intestate  laws  thereof 
.  .  .  other  than  to  or  for  the  use  of,  etc.,  etc.,  .  .  . 
shall  be  and  they  are  hereby  made  subject  to  a  tax 
or  duty  of,"  etc.,  etc. 

In  Strode  v.  The  Commonwealth  (52  Fenn.  SLj 
181),  the  trial  court  held  that  the  fact  that  a  dece- 
dent's estate  had  consisted  in  part  of  United  States 
bonds  did  not  pro  tanto  relieve  it  from  taxation  under 
the  stiitute  just  quoted.  The  appellant  claimed  that 
this  decision  was  at  variance  with  the  Act  of  Congress 
of  February  15th,  1862,  and  with  the  principle  estab- 
lished in  McCuUoch  v.  Maryland  (4  Wheat,  316),  and 
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affirmed  in  numerous  later  cases,  that  the  several 
States  "had  no  power  by  taxation  or  otherwise  to 
retard,  impede,  burthen  or  in  any  way  control  the 
operations  of  the  constitutional  laws  enacted  by  Con- 
gress to  curry  into  execution  the  powers  vested  in  the 
general  government." 

In  holding  that  this  doctrine  had  no  restrictive 
operation  upon  the  power  of  the  State  to  impose  a 
collateral  inheritance  tax,  the  court  of  first  resort 
declared  that  that  tax  was  not  a  tax  upon  property  at 
all,  but  was  in  substance  and  effect  a  bonus  exacted 
from  a  decedent's  legatees,  devisees  and  distributees, 
as  the  condition  on  which  they  were  permitted  to 
succeed  to  his  estate.  The  right  of  the  owner  of 
property  to  dispose  of  it  by  will  and  of  his  kindred  to 
take  it  in  case  he  should  die  intestate,  was  declared 
to  depend  solely  upon  municipal  regulation. 

The  trial  court,  whose  decision  was  reviewed  in 
Clymer  v.  The  Commonwealth  (52  Penn.,  185),  said : 
"  This  law  (meaning  the  Collateral  Inheritance  Law), 
contemplates  the  imposition  of  no  tax  such  as  Con- 
gress intended  to  prohibit "  (referring  to  the  United 
States  statute  of  February  25th,  1862).  "It  is  called 
a  tax  or  duty,  but  it  has  little  if  any  analogy  to  a  tax 
in  the  usual  acceptation  of  the  term,  ...  It  is  not  to 
be  viewed  as  a  tax  assessed  upon  the  estate  of  a  dece- 
dent, or  of  any  one,  but  as  a  restriction  upon  the 
right  of  acquisition  by  those  who,  under  the  law 
regulating  the  transmission  of  property,  are  entitled 
to  take  as  beneficiaries.  The  State  is  made  one  of 
the  beneficiaries.  It  lays  its  hands  upon  estates  under 
such  circumstances  and  claims  a  share ;  whether  its 
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share  is  exacted  as  a  tax,  or  duty,  or  whatsoever  else, 
and  whether  the  machinery  employed  in  levying  an 
ordinary  tax  is  adopted  or  not  is  of  no  consequence." 
The  decisions  in  the  two  cases  above  cited  were 
aflBrmed  on  appeal. 

In  pronouncing  the  opinion  of  the  court  of  last 
resort  in  Matter  of  Strode,  Woodward,  C.  J.,  said  : 
"  The  mistake  of  the  counsel  for  the  plaintiff  in  error 
consists,  we  conceive,  in  treating  this  as  a  tax  of  Gov- 
ernment bonds  when  it  is  really  a  tax  upon  the  estate 
of  a  decedent  dying  without  lineal  heirs.  And  it  does 
not  help  the  argument  that  the  bulk  of  the  estate  is 
made  up  of  these  bonds ;  for  that  estate  passed  into 
the  hands  of  the  executor  for  administration,  and  is 
taxed  in  his  hands  as  an  estate.  The  law  takes  every 
decedent's  estate  into  custody,  administers  it  for  the 
benefit  of  creditors,  legatees,  devisees  and  heirs,  and 
delivers  the  residue  that  remains,  after  discharging  all 
obligations,  to  the  distributees  entitled  to  receive  it. 
One  of  the  legal  obligations  to  which  every  estate  that 
is  to  go  to  collateral  kindred  is  subject,  is  this  five 
per  cent,  duty  to  the  Commonwealth.  And  it  is  not 
until  this  work  of  administration  is  performed  that 
the  right  of  succession  attaches.  The  distributees 
may  indeed  consent  to  accept  certain  goods  and  chat- 
tels without  conversion,  but  such  arrangement  in  no 
case  affects  the  theory  of  the  law  that  the  estate  is 
first  to  be  administered  and  then  enjoyed."  This  doc- 
trine was  recently  reasserted  in  Orcutt's  Appeal  (97 
Fe7in.  St.,  179). 

Collateral  Inheritance  laws  similar  to  the  present 
law  of  New  York  have  long  been  in  force  in  Virginia 
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and  Maryland.  Section  6  of  chapter  39  of  the  Virginia 
Code  of  1849  provided  that  "  where  any  estate  of  any 
decedent  within  this  Commonwealth"  should  ''pass 
under  his  will  or  the  laws  regulating  descents  or  dis- 
tributions, to  any  other  person  or  for  any  othA  use 
than  to  or  for  the  use  of,"  etc.,  .  .  .  the  estate  so 
passing  should  be  subjected  to  a  certain  specified  tax. 

In  Eyre  v.  Jacob  (14  Gratt.y  422)  may  be  found  a 
very  elaborate  decision  by  the  Court  of  Appeals  of 
Virginia  as  to  the  significance  and  effect  of  these  stat- 
utes. It  was  claimed  by  counsel  who  were  attacking 
their  constitutionality,  that  their  provisions  were  vio- 
lative of  the  Constitution  of  the  Pommonwealth  which 
declared  that  taxation  should  be  equal  and  uniform. 
The  court  said,  in  pronouncing  its  opinion:  "If 
this  tax  were  properly  to  be  considered  as  a  tax  on 
property,  there  w^ould  be  great  force  in  the  argument 
of  counsel ;  .  .  .  but  such  I  think  is  not  its  true  char- 
acter. .  .  .  The  intention  of  the  legislature  was  to 
tax  the  transmission  of  property  by  devise  or  descent 
to  collateral  kindred ;  to  require  that  a  party  thus 
taking  the  benefit  of  a  certain  right,  secured  to  him 
under  the  law,  should  pay  a  certain  premium  for  its 
enjoyment;  and  as  it  was  thought  just  and  reasona- 
ble that  the  amount  of  the  premium  should  have  a 
certain  proportion  to  the  value  of  the  subject  enjoyed, 
it  is  fixed  at  a  certain  per  centum  upon  the  value  of 
the  estate  transmitted." 

The  Collateral  Inheritance  tax  was  abolished  in  Vir- 
ginia in  1855.  It  was  subsequently  reimposed  in 
1863,  in  terms  substantially  such  as  had  been  adopted 
in  the  earlier  statute.     The  Virginia  Court  of  Appeals 
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reiterated  in  Miller  v.  The  Commonwealth  {27  Gratt^ 
110)  that  the  tax  was  not  to  be  regarded  as  a  tiix  upon 
"  property,"  and  declared  that  certain  specific  chari- 
table institutions  which  had  been  relieved  by  statute 
froift  general  taxation,  were  nevertheless  subject  to 
the  liabilities  of  the  Collateral  Inheritance  act,  in  the 
absence  of  special  exemption  in  the  act  itself. 

The  Maryland  Code  of  Public  General  Laws,  art. 
81,  §  124,  declares  that  "All  estates^  real,  personal 
and  mixed,  money,  public  and  private  securities  for 
money  of  every  kind,  passing  from  any  person  who 
may  die  seized  and  possessed  thereof  ....  to  any 
person  or  persons  ....  other  than  to  or  for  the  use 
of,  etc.,  shall  be  subject"  to  a  certain  specified  tax. 

The  constitutionality  of  this  act,  as  a  law  imposing 
a  tax  upon  the  devolution  or  succession  of  property, 
was  sustained  by  the  Maryland  Court  of  Appeals  in 
Tyson  v.  State  (28  Md.,  577). 

Now  so  far  as  concerns  the  question  here  to  be  de- 
termined, the  phraseology  of  ch.  483  differs  from  the 
phraseology  of  the  kindred  statutes  of  Pennsylvania, 
Virginia  and  Maryland,  in  this  particular  only  :  that 
in  the  one  case  the  tax  is  imposed  upon  the  passing 
of  property,  while  in  the  other  cases  it  is  imposed 
upon  the  passing  of  estates.  I  am  clear,  however, 
that  this  is  a  distinction  without  a  difference.  The 
word  "  property  "  and  the  word  "  estate  "  are  convert- 
ible terms,  both  of  which,  however,  have  double  sig- 
nifications. Each  of  them  means,  under  some  cir- 
cumstances, the  right  of  ownership  ;  the  right  of  pos- 
sessing, enjoying  and  disposing  of  a  thing  ;  the  interest 
that  one  has  therein.     Each  of  them  means,  under 
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other  circumstances,  the  tangible  subject  ol  ownership 
and  possession  ;  the  very  res  itself. 

The  doctrine  of  the  Pennsylvania,  Virginia  and 
Maryland  cases  above  cited  seems,  therefore,  to  be 
applicable  to  the  case  at  bar.  I  hold  that  this  doc- 
trine is  sound  and  that  the  objections  to  the  account 
of  these  executors  must  be  overruled. 


<*•*» 


New  York  County. — Hon.  D.  G.  ROLLINS,  Surro- 
gate.— June,  1887. 

Matter  of  Cooper. 

In  the  matter  of  the  estate  of  George  Cooper,  de- 
ceased. 

Testator,  by  his  will  bequeathed  to  Lizzie  C.  Williams  ''all  the  fumiturei 
bedding,  ornaments  And  paraphernalia  '^  of  which  he  died  possessed. — 

Held,  that  a  watch  and  a  few  articles  of  clothing  and  jewelry,  which  the 
inventory  disclosed,  were  the  paraphernalia,  to  which  the  legatee  was 
entitled. 

Settlement  of  decree,  upon  judicial  settlement  of 
account  of  executor  of  decedent's  will. 

p.  J.  JoACHiHSEN,  for  executor, 

BUTLEB,  StILLMAN  &  HUBBARD,  forXDtdotO, 

Elbebt  Crakdai«l,  for  L,  C.  Williams. 

The  Surrogate. — This  testator  has  bequeathed  to 
Miss  Williams  "  all  the  furniture,  bedding,  ornaments 
and  paraphernalia"  of  which  he  died  possessed.     The 
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only  other  dispositive  provisions  of  his  will  are  a  bequest 
to  the  same  legatee  of  $2,500  in  money  and  the  gift 
to  his  wife  of  his  entire  residuary  estate.  It  appears 
from  the  inventory  that  the  testator  left  a  watch  and 
a  few  articles,  of  clothing,  jewelry  and  personal  orna- 
ments, which  counsel  for  Miss  Williams  claimij  to  be 
included  in  the  terra  "  paraphernalia." 

In  its  strict  legal  sense,  that  term  has  no  possible 
application  to  the  property  of  a  man;  its  meaning  in 
common  parlance  is  so  vague  and  indefinite  that  it 
may  justly  be  said  to  be  incapable  of  precise  defini- 
tion. Etymologically  the  word  means  "  beyond  or 
besides  dower."  By  the  civil  law  a  woman  was  not 
constrained  to  brinjg  her  whole  substance  as  a  portion 
to  her  husband ;  she  could  retain  a  parjt  of  it,  and  that 
part  was  called  her  paraphernalia.  In  England,  the 
expression  paraphernalia  was  formerly  understood  to 
cover  such  jewels,  wearing  apparel  and  personal  orna- 
ments, worn  by  a  woman  during  her  marriage,  as  were 
suitable  to  the  quality  and  station  in  life  of  her  hus- 
band. These  she  could  claim  after  his  death  against 
all  persons  except  his  creditors  (2  Burns  Ecc.  Law, 
456). 

Applying  the  doctrine  of  noscitur  a  sociis  to  the 
testamentary  provision  here  in  question,  it  seems  rea- 
sonable to  suppose  that  if  the  testator  meant  anything 
by  the  word  ''  paraphernalia,"  in  making  a  bequest  of 
his  "furniture,  bedding,  ornaments  and  parapher- 
nalia,"  he  meant  such  jewels,  apparel  and  personal 
ornaments  as  he  might  leave  at  his  death,  or  such  of 
them  at  least  as  were  suitable  to  his  station  in  life  and 
his  circumstances.    If  suitabilitv  to  circumstances  is  an 
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element  worthy  consideration,  I  cannot  doubt  that,  in 
view  of  the  value  of  this  testator's  estate,  his  indul- 
gence in  watches,  jewelry,  coats,  trousers,  etc.,  etc., 
was  modest  and  unassuming. 

The  decree  may  provide  for  tKe  delivery  of  these 
paraphernalia  to  Miss  Williams. 


<•>•» 


New  York  County. — Hon.  D.  G.  ROLLINS,  Surro- 
gate.— June,  1887. 

Matter  op  Sears. 

In  the  matter  of  the  estate  of  Isaac  H.  Smith,  deceased. 

* 

Where  the  circumstances  of  one  of  two  testamentary  trustees  are  such  as 
not  to  afford  adequate  security  for  the  proper  discharge  of  his  duties, 
he  cannot  be  relieved  from  furnishing  a  bond  by  establisiiing  tlie  solv- 
ency and  responsibility  of  bis  associate. 

Petition  of  Lydia  E.  Sears,  cestui  que  trust  under 
decedent's  will,  for  a  decree  requiring  Clarence  H. 
Smith,  the  trustee,  to  give  security  for  the  perform- 
ance of  the  duties  of  his  trust. 

Bangs,  Stetson,  Tracy  &  McVeagh,  fw  petitioner. 
Nathan  Lewis,  for  trufttee. 

The  Surrogate. — Section  2815  of  the  Code  of  Civil 

Procedure  provides  that  a  testamentary  trustee  may 

be  required  to  give  security  for  the  performance  of 

his  trust,  under  circumstances  which  would  warrant 

the  exaction  of  security  as  a  condition  precedent  to 

the  issuing  of  letters  testamentary  to  an  executor. 
Vol.  v.— 32 
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Section  2636  provides  ^hat,  after  a  will  has  been 
admitted  to  probate,  the  person  named  therein  as  ex- 
ecutor, if  competent  to  serve,  etc.,  is  entitled  to 
letters  testamentary,  unless,  before  such  letters  are 
granted,  a  creditor  or  person  interested  in  the  estate 
interposes  legal  objections  to  their  issuance.  One 
of  such  legal  objections  is  discovered  to  exist,  if  the 
"  circumstances  "  of  the  executor  whose  claim  to  let- 
ters is  challenged,  "  are  such  that  they  do  not  afford 
adequate  security  ....  for  the  due  administration 
of  the  estate.  Section  2638  provides  that,  in  spite  of 
an  objection  of  that  character,  an  executor  may  entitle 
himself  to  letters  by  giving  a  bond  as  prescribed  by 
law. 

Now,  it  has  been  held  that  where  a  will  names  two 
or  more  persons  as  its  executors,  and  an  objection  has 
been  interposed  to  the  grant  of  letters  to  one  of  them 
and  to  one  only,  the  issuance  of  letters  should  be  sus- 
pended not  only  as  to  him  but  as  to  any  and  all  of  his 
co-executors,  until  the  question  raised  by  the  objec- 
tion has  been  determined  (McGregor  v.  Buel,  24 
N.  Z.,  166). 

It  would  seem  to  follow  that  where,  as  in  the  case 
at  bar,  the  circumstances  of  one  of  two  testamentary 
trustees  are  such  as  not  to  afford  adequate  security  for 
the  proper  discharge  of  his  duties,  he  cannot  be  re- 
lieved from  furnishing  a  bond  merely  by  establishing 
that  his  co-trustee  is  solvent  and  responsible. 

The  prayer  of  the  petition  must  be  granted. 
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New  York  County. — Hon.  D.  G.  ROLLINS,  Subeo- 

GATE. — June,  1887. 

Matter  op  Rutherford. 

In  the  matter  of  the  estate  of  Oliver  H.  Jones,  rfe- 

ceased. 


The  beneficiary  of  a  testamentary  trust  having  executed  an  instrument 
aclwnowledging  the  receipt,  from  the  trustees,  of  all  the  Income  of  the 
trust  fund  for  her  benefit,  accrued  up  to  a  specified  date,  and  releasing 
the  trustees  from  all  liability  except  as  respected  the  corpus  of  such 
trust  fund,  afterwards  petitioned  for  an  accounting  and  interposed  an 
objection  to  the  account  filed,  setting  forth  that  petitioner  had  not  re- 
ceived the  income  from  the  beginning  of  the  trust  up  to  the  date  in 
question,  nor  any  account  thereof. — 

Held^  that  the  instrument  described  furnished  the  trustees  with  prima  facie 
evidence  of  the  truth  of  its  admissions,  and  did  not  preclude  petitioner 
from  showing  that  the  full  amount  of  income  had  not  in  fact  come  to 
her  hands. 

A  trustee  who  had  paid  moneys  to  the  beneficiary  of  the  income  of  a  trust 
fund,  at  a  time  when  no  income  was  due,  cannot  he.  allowed  to  reim- 
burse himself  out  of  the  income  of  the  trust  subsequently  coming  to  his 
hands. 

The  provisions  of  1  R.  S.,  780,  §  63,  which  declare  the  beneficial  interest  of 
a  ceutul  que  trmt  In  the  rents  and  profits  of  lands  inalienable,  are  appli- 
cable to  trusts  for  the  payment  of  the  income  of  personalty. 

A  claim,  on  the  part  of  a  testamentary  trustee,  against  a  balance  of  income 
of  the  trust  fund  in  his  hands,  arising  from  an  alleged  indebtedness,  to 
him,  of  the  beneficiary  of  such  income,  is  a  demand  of  set-off  which 
cannot  be  adjusted  in  a  Surrogate's  court. 

One  of  two  testamentary  trustees  who  has  assented  to  the  act  of  the  other 
in  borrowing  funds  of  the  trust  upon  the  security  of  a  mortgage  made 
payable  with  interest,  at  a  rate  greater  than  that  subsequently  estab- 
lished by  law,  until  the  principal  indebtedness  should  be  discharged, 
though  liable  for  the  principal,  cannot  be  held  for  more  than  legal 
interest,  in  the  absence  of  proof  of  a  personal  benefit  accruing  from 
the  transaction. 


•  , 
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Hearing  of  exceptions  to  report  of  referee. 

DiLLAWAY,  Davenport  &.  Leeds,  for  cestui  que  trust 
Samuel  Jones,  and  North,  Ward  <fe  Waostaff,  for  tru8tee». 

The  Surrogate. — By  the  will  of  this  testator  his 
executors  and  trustees,  oL  whom  these  respondents, 
Oliver  L.  Jones  and  John  L.  Gardiner,  are  the  sole 
survivors,  were  directed  tt)  invest  the  sum  of  ^25,000 
out  of  the  assets  of  his  estate,  and  to  apply  the 
income  thereof  to  the  use  of  his  daughter,  Martha  L. 
Rutherford,  during  her  life. 

In  November,  1883,  Mrs.  Rutherford  commenced  in 
this  court  a  proceeding  for  an  accounting  by  her 
trustees,  and  for  the  payijient  to  her  of  any  balance 
of  income  found  to  be  her  due.  In  response  to  the 
citation  in  such  proceeding,  each  of  the  respondents 
filed  a  separate  account. 

In  the  account  of  Gardiner,  it  was  set  forth  that 
the  accounting  party  had  received  certain  sums  as 
income  of  the  trust  estate,  and  had  paid  the  same  to 
this  petitioner;  that,  on  October  20th,  1877,  the  peti- 
tioner had  executed  a  release,  whereby  she  had 
acknowledged  the  receipt  of  all  income  which  had 
theretofore  accrued,  and  that  subsequent  to  the  date 
of  such  release  no  income  of  the  trust  estate  had  come 
to  his  hands. 

The  release  was  also  claimed  by  the  account  of 
trustee  Jones  to  preclude  any  inquiry  into  transac- 
tions between  himself  and  the  petitioner  prior  to  Octo- 
ber 27th,  1877.  He  charged  himself  with  $9,561.04 
as  interest  on  the  fund  from  the  date  last  named  until 
November  1st,  1883,  and  claimed  credit  for  divers 
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Bums  amounting  in  all  to  $9,571.21,  thus  showing  an 
overpayment  to  the  cestui  que  trust  of  $10.17. 

To  these  accounts  the  petitioner  interposed  various 
objections,  in  one  of  which  she  made  the  allegation 
following:  "There  is  no  release  from  her  to  said 
Jones  or  said  Gardiner  wjiich  is  binding  upon  her; 
she  denies  that  she  has  ever  given  said  Jones  or  said 
Gardiner  any  release  with  knowledge  of  the  accounts 
or  proceedings  of  said  Jones  or  his  co-trustee,  and 
that  whatever  release  was  given  was  given  under 
compulsion  and  not  freely." 

On  the  day  of  the  filing  of  these  objections,  the 
respondent  Gardiner  submitted  an  affidavit,  wherein 
he  alleged  that  "more  than  six  years  had  elapsed 
between  the  execution  and  the  delivery  of  the  instru- 
ment in  the  account  herein  mentioned  "  (meaning  the 
release  aforesaid),  "  and  the  bringing  of  this  proceed- 
ing, and  all  causes  of  action  for  setting  aside  or  dis- 
turbing said  instrument  are  barred  by  the  Statute  of 
Limitations." 

The  two  accounts  and  the  objections  thereto  were 
sent  to  a  reference.  At  one  of  the  early  hearings  be- 
fore the  referee,  the  petitioner  filed  this  additional 
objection :  "  The  petitioner  has  not  received  the  in- 
come of  this  estate  from  the  beginning  of  the  trust  up 
to  October  27th,  1877,  nor  any  account  thereof."  The 
alleged  release  was  then  put  in  evidence.  It  admits 
that  the  petitioner  had  received  from  these  respond- 
ents certain  personal  property  to  which  she  was  en- 
titled under  the  testator's  will,  and  all  the  income  of 
the  trust  fund  for  her  benefit,  and  in  consideration  of 
the  premises,  and  of  the  sum  of  one  dollar,  it  releases 
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the  respondents  from  all  liability  except  as  respects 
the  corpus  of  such  trust  fund. 

After  this  instrument  had  been  received  in  evidence 
the  petitioner  sought  to  inquire  into  the  transactions 
of  the  respondents  from  a  time  prior  to  its  execution, 
and  offered  to  prove  that  gn  the  day  it  was  executed 
it  was  not  true  that  she  had  in  fact  been  paid  all  the 
income  to  which  she  had  become  entitled.  The  re- 
feree declined  to  hear  any  evidence  upon  this  subject, 
basing  his  refusal  upon  the  authority  of  Fraenznick  v. 
Miller  (1  Dem.,  136)  and  Woodruff  v.  Woodruff  (3 
Dem.j  505),  and  upon  the  intimation  of  counsel  that 
the  petitioner  had  applied  to  the  Surrogate  for  an 
order  directing  her  trustees  to  render  an  account  of 
their  transactions  prior  to  the  alleged  release,  and 
that  her  application  had  been  denied  for  lack  of  juris- 
diction to  grant  it. 

The  records  of  this  court  do  not  show  that  such  an 
application  was  ever  formally  passed  upon,  or  indeed 
that  it  was  ever  submitted  for  the  Surrogate's  action. 
If  it  had  been  so  submitted  and  had  been  denied,  as 
it  might  very  properly  have  been  denied  upon  the 
pleadings  as  they  stood  when  the  reference  was 
ordered,  the  Surrogate  might  nevertheless  have 
granted  it  if  he  had  been  appealed  to  anew,  after  the 
interposition  of  the  contestant's  additional  objection 
distinctly  charging  that  some  portion  at  least  of  the 
income  that  had  accrued  prior  to  October  27th,  1877, 
had  been  withheld.  I  think  that  the  referee  should 
have  received  the  testimony  offered  by  the  petitioner 
and  excluded  under  the  mistaken  notion  that  its 
exclusion  was  called  for  by  a  previous  ruling  of  the 
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Surrogate  (Schmidt  v.  Heusner,  4  Dem.^  275 ;  Reilley 
V.  Duffy,  id.y  366). 

So  far  as  the  release  in  question  relates  to  property 
of  the  estate  apart  from  the  trust  fund  involved  in 
the  present  accounting,  this  court  has  nothing  to  do 
with  it.  There  were  other  persons  besides  the  peti- 
tioner entitled  to  share  in  such  property,  and,  in  dis- 
tributing it  among  the  several  parties  entitled,  the 
respondents  may  have  acted  upon  the  release  in  such 
a  way  as  to  estop  the  petitioner  from  attacking  it. 
But  as  regards  the  income  of  the  trust  fund  this  peti- 
tioner alone  was  concerned,  and  when  she  executed  a 
paper  acknowledging  that  she  had  received  all  the 
income  that  had  theretofore  accrued,  it  seems  to  me 
that  she  simply  furnished  the  trustees  with  prima 
fade  evidence  that  such  was  the  case,  and  did  not 
preclude  herself  from  showing  that  the  full  amount  of 
that  income  had  not  in  fact  come  to  her  hands  (Mat- 
ter of  Peyser,  6  N.  T.  Surr.  Dec,  175).  She  was 
entitled  to  it  all^  and  as,  in  paying  over  ally  the  trust- 
ees would  have  done  no  more  than  their  simple  duty, 
the  so-called  release,  so  far  as  it  relates  to  such 
income,  lacks  that  element  of  mutuality,  which  is  the 
essential  basis  of  an  estoppel. 

The  petitioner's  exceptions  to  the  referee's  refusal 
to  permit  an  inquiry  into  transactions  prior  to  the 
release  would  therefore  be  sustained,  and  the  proceed- 
ing remitted  to  the  referee  for  the  introduction  of 
the  excluded  evidence,  but  for  the  fact  disclosed  by 
the  respondent's  answer  to  a  petition  lately  filed  in 
this  court  by  the  respondent  Jones,  praying  that  he 
be   discharged   from   his  trust.      The  answer  shows 
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that  she  has  brought  in  the  Supreme  court  an  action, 
which  is  now  pending,  whereby  she  seeks  to  set  aside 
the  release.  It  is  proper  under  these  circumstances 
that  the  decree  to  be  entered  in  the  present  proceed- 
ing should  leave  undetermined  the  question  of  any 
claims  that  the  petitioner  may  have  against  the 
accounting  parties  for  their  management  of  the  trust 
for  her  benefit,  prior  to  October  27th,  1877. 

The  reasons  given  by  the  referee  for  declining  to 
allow  the  accounting  parties  credit  for  moneys 
retained  by  them  from  the  petitioners  income,  in 
satisfaction  of  her  alleged  indebtedness  to  one  of 
their  number,  are,  in  my  judgment,  satisfactory. 

The  doctrine  that  a  trustee  who  has  paid  moneys  to 
the  beneficiary  of  the  income  of  a  trust  fund,  at  a  time 
when  no  income  was  due,  cannot  be  allowed  to  reim- 
burse himself  out  of  the  income  of  the  trust  subse- 
quently coming  to  his  hands,  seems  to  be  firmly 
established  in  the  law  of  this  State. 

Counsel  for  the  accounting  parties,  in  hLs  elaborate 
and  interesting  brief,  argues  that  the  provisions  of 
§  63,  tit.  2,  ch.  1,  part  2  of  the  Revised  Statutes 
(3  Banks,  7th  ed.,  2182),  which  declare  the  beneficial 
interest  of  a  cestui  que  trust  in  the  rents  and  profits 
of  lands,  inalienable,  have  no  application  to  trusts  for 
the  payment  of  income  of  personalty  ;  he  insists  that 
while  the  contrary  notion  has  been  asserted  in  cer- 
tain decided  cases,  it  has  never  received  the  positive 
sanction  of  our  highest  court  and  has  been  doubted 
and  disapproved  by  inferior  tribunals.  I  lately  had 
occasion  in  Matter  of  Hoyt  {ante,  432),  to  consider 
with  some  care  the  question  here  under  discussion, 
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and  felt  constrained,  in  view  of  the  cases  there  cited, 
to  hold  that  income  from  the  personalty  of  a  trust 
estate  no  less  than  income  from  its  realty  is  inaliena- 
ble under  §  63,  supra.  If  this  conclusion  is  correct^ 
it  is  manifest  that  nothing  which  this  petitioner  may 
have  done  or  omitted  to  do,  can  have  authorized  her 
trustees  to  reimburse  themselves,  out  of  the  income 
in  their  hands,  for  moneys  advanced  to  her  before 
such  income  had  accrued. 

I  think,  too,  that  the  petitioner's  counsel  must  be 
sustained  in  his  contention  that  the  claim  of  trustee 
Jones  against  the  balance  of  income  in  his  hands  is  a 
claim  of  set-off  between  parties  in  different  rights,  and 
could  not  be  allowed  in  this  proceeding,  even  if  there 
were  no  limitations  upon  the  jurisdiction  of  the  Sur- 
rogate's court  in  such  matters  (Whitaker  v.  Rush, 
Amb.y  407;  Freeman  v.  Lomas,  9  ITarey  109;  Medli- 
cot  v.  Bowes,  1  Ves.  Sr.^  207 ;  Middleton  v.  Pollock, 
20  Z.  R.  Uq,y  29  ;  Gale  v.  Luttrell,  I  F.  &  e/".,  180; 
Perry  v.  Bale,  1  Dem.^  452  ;  Matter  of  Livingston,  27 
Hun,  607).  And  even  if  the  mutual  demands  between 
the  petitioner  and  her  trustee  might  be  the  subject  of 
set-off  in  a  court  of  general  jurisdiction,  they  cannot 
be  here  adjusted  (Still well  v.  Carpenter,  5  N.  T.^  414). 

As  I  understand  the  evidence,  however,  the  ref- 
eree's finding  that  on  January  31st,  1884,  the  sum  of 
$5,183.14  was  due  from  the  trustees  as  balance  of 
income,  must  be  somewhat  modified,  and  for  the  fol- 
lowing reason :  This  finding  is  based  in  part  upon  a 
concession  made  by  the  petitioner,  for  the  purposes 
of  this  proceeding,  that  all  the  income  which  accrued 
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after  October  27th,  1877,  and  prior  to  January  1st, 
1881,  has  been  paid. 

The  referee  holds  that  the  trustees  are  chargeable 
with  interest  upon  the  Jones  mortgage  from  the  date 
last  named  until  January  31st,  1884,  and,  while  he 
allows  them  certain  credits  amounting  to  ^194.48  for 
disbursements  on  the  petitioner's  account,  he  gives 
them  no  credit  at  all  for  moneys  paid  during  that 
period  to  the  petitioner  herself.  It  appears  by  the 
evidence,  as  summed  up  in  the  stipulation  annexed  to 
the  referee's  report,  that  the  moneys  so  paid  amount 
in  all  to  $1,350.  I  think  that  the  respondents  may 
justly  insist  that  for  a  portion  of  this  $1,350  credit 
should  be  given  them  in  this  accounting.  The  only 
reason  why  they  cannot  be  credited  with  all  of  it,  is 
the  fact  that,  during  the  period  referred  to,  trustee 
Jones  is  shown  to  have  collected  rents  of  property 
not  connected  with  the  trust,  in  which  collections  the 
petitioner  had  an  interest  of  $840.94.  If,  as  regards 
such  portion  of  the  $1,350  as  was  needed  to  discharge 
the  trustees'  obligation  to  the  petitioner  on  account 
of  these  rents,  the  respondents  cannot  be  credited  in 
this  accounting,  it  is  nevertheless  true  that  they  may 
properly  be  credited  with  the  surplus — i,  e.,  with  the 
sum  of  $509.06.  Before  these  accounts  were  filed, 
certain  changes  were  made  in  the  investments  of  the 
trust  property  to  which  this  petitioner  has  not  objec- 
ted. As  a  result,  the  principal  of  the  fund  was  reduced 
from  $25,000  to  $24,911.10.  That  amount  is  secured 
by  a  mortgage  executed  by  Jones  to  Gardiner  and  to 
Louisa  L.  Jones,  now  deceased,  who  was  in  her  life- 
time executrix  of  this  estate.     It  is  needless  to  cite 
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authorities  in  support  of  the  proposition  that  a  trustee 
cannot  lawfully  borrow  the  trust  fund  in  his  charge. 
The  findings  of  the  referee  to  this  effect  must  be  sus- 
tained. 

By  the  terms  of  the  above  named  mortgage  which 
was  executed  on  October  ISth,  1873,  the  mortgagor 
Jones  bound  himself  to  pay  interest  at  the  rate  of 
seven  per  cent,  until  his  principal  indebtedness  should 
be  discharged.  In  view  of  the  decision  of  the  Court 
of  Appeals  in  O'Brien  v.  Young  (95  N.  Y.,  428)  it 
would  seem  that,  notwithstanding  the  statute  reduc- 
ing the  legal  rate  of  interest  in  this  State,  interest  at 
seven  per  cent,  has  been  chargeable  upon  the  mort- 
gage from  the  date  of  its  creation. 

While  the  respondent  Jones  was  guilty  of  a  breach 
of  trust  in  borrowing  the  fund  for  which  he  gave  his 
mortgage  as  security,  his  associate  cannot  urge  that 
fact  as  a  bar  to  his  own  liability  to  be  charged  with 
interest  at  7  per  cent.  It  is  not  denied  by  trustee 
Gardiner  that  he  assented  to  the  loan  of  the  fund  to 
his  co-trustee,  so  that  his  liability  for  the  principal 
fund  is  undoubted.  He  would  not,  however,  be  per- 
sonally bound  by  the  contract  of  the  mortgagor  to 
pay  interest  at  7  per  cent.,  and,  if  the  petitioner  were 
now  pursuing  him  for  his  misconduct  in  assenting  to  i 

the  loan,  he  could  not  be  held  for  more  than  legal  in-  . 

terest,  in  the  absence  of  evidence  that  he  had  person- 
ally profited  by  the  transaction ;  but  the  petitioner 
now  seeks  to  charge  him  for  his  neglect  in  failing  to  'j 

collect  interest  at  7  per  cent,  as  it  fell  due.     The  A 

referee  was  warranted  in  finding  that  the  petitioner's 
claim  is  well  founded. 
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The  report  of  the  referee,  with  the  modifications 
hereinbefore  specified,  is  confirmed,  and  a  decree  to 
that  effect  may  be  entered  accordingly. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Subro- 
gate.— June,  1887. 

Matter  op  Minturn. 

In  the  matter  of  the  petition  of  John  C.  Minturn, 
a  legatee  under  the  will  of  Cornelia  Minturn, 
deceased. 


The  will  of  the  testatrix,  who  died  September  20th,  1882,  gave  her  whole 
estate  to  her  executors  in  trust,  to  pay  the  entire  net  income  thereof 
to  her  brother  J.,  during  his  natural  life,  with  remainder  over.  In 
September,  1886,  J.  having  presented  a  petition  to  the  Surrogate's  court 
setting  forth  that  he  had  received  from  the  trustees  no  income  since 
November,  1885,  and  praying  that  accrued  income  in  their  hands  be 
paid  to  him,  it  appeared  that,  among  the  effects  of  testatrix  had  been 
found  an  instrument  of  '*  agreement,"  under  seal,  signed  by  J.,  exe- 
cuted shortly  after  the  execution  of  a  codicil  to  the  will,  reciting  the 
foregoing  testamentary  provision,  and  containing  a  covenant  by  J.  that, 
after  he  should  have  received  such  Income  for  three  years,  he  would 
execute  and  deliver  to  the  executors  a  release  and  discharge  thereof  for 
any  future  time.  There  was  no  direct  evidence  that  testatrix  had  ever 
avowed  an  intention  of  altering  her  testamentary  dispositions  so  as  to 
limit  J.'s  interest  in  her  posthumous  estate  to  the  three  years  in  ques- 
tion.   J.  died  before  the  matter  was  determined. — 

Held,  that  decedent's  possession  of  the  instrument  at  her  death  was  prfma 
facie  evidence  of  its  delivery  to  her  by  J.  in  his  lifetime;  that,  in  the 
absence  of  evidence  to  the  contrary,  the  agreement  must  be  deemed  to 
have  been   made  in  pursuance  of  an  understanding,  without  which 
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decedent  would  have  revoked  her  will^  or  so  altered  its  provisions 
as  to  accomplish  the  result  contemplated  by  the  instrument  in  con- 
troversy; and  that,  the  claim  of  J.'s  executor  must  be  denied. 

Petition  by  John  C.  Minturn,  a  beneficiary  under 
decedent's  will,  praying  for  a  decree  requiring  the  ex- 
ecutors to  pay  to  hiin  certain  income  alleged  to  be 
due  and  payable  to  him  by  the  terms  of  that  instru- 
ment. 

Henrt  Thompson,  for  John  Minium,  for  the  motion. 
Hebbebt  B.  Tubner,  for  executors. 

The  Surrogate. — This  testatrix  died  on  September 
29th,  1882,  having  theretofore  made  and  executed  two 
written  instruments,  which,  in  November  of  that  year, 
were  admitted  to  probate  as  together  constituting  her 
last  will  and  testament.  One  of  these  instruments, 
the  will  proper,  was  executed  on  June  5th,  1880 ;  the 
other,  a  codicil,  on  April  19th,  1882.  By  the  eighth 
article  of  the  earlier  paper  the  decedent's  entire  estate 
is  given  to  her  executors,  in  trust  *^  for  these  uses  and 
purposes,  viz. ;  to  pay  the  entire  net  income  thereof 
semi-annually  to  my  brother  John  C.  Minturn  during 
his  natural  life,  and,  on  the  death  of  my  said  brother, 
to  pay,"  etc.,  etc.  Then  follows  a  gift  of  legacies  to 
relatives  and  friends  of  the  testatrix  and  to  certain 
religious  and  charitable  institutions.  The  only  sub- 
stantial change  effected  by  the  codicil  is  the  addition 
of  the  names  of  three  persons  to  the  list  of  the  bene- 
ficiaries specified  in  the  eighth  article  of  the  will. 

On  September  7th,  1886,  John  C.  Minturn  filed  in 
this  court  a  petition,  wherein  he  alleged  that  since  No- 
vember, 1885,  he  had  received  from  the  trustees  no 
income  of  the  residuary  estate.     He  prayed  for  an 
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order  directing  that  such  income  as  had  accrued  in 
their  hands  be  paid  to  him,  in  accordance  with  the- 
provisions  of  the  will.  To  this  petition  the  trustees 
interposed  an  answer.  They  admitted  that  they  were 
in  possession  of  accrued  income,  amounting  to  about 
$7,000,  and  proceeded  to  say  that "  as  to  whether  the 
petitioner  is  entitled  to  receive  such  income,  and  as  to 
whether  there  is  any  other  person  entitled  to  priority 
of  payment  of  the  same,  these  respondents  submit  to 
the  judgment  of  the  court,  after  due  consideration  of 
all  the  facts." 

One  of  the  facts  above  referred  to  is  the  following : 
Among  the  effects  of  the  testatrix  which  came  into 
the  hands  of  her  executors  after  her  decease,  was  an 
instrument  under  seal  bearing  the  signature  of  her 
brother  John  C.  Minturn,  and  dated  May  1st,  1882, 
just  two  weeks  after  the  execution  of  the  codicil  to  her 
will.     The  instrument  is  in  these  words  : 

'*  This  agreement  ....  between  John  C.  Minturn 
of  the  city  of  New  York,  party  of  the  first  part,  and 
Cornelia  Minturn  of  the  same  place,  party  of  the  sec- 
ond part :  Whereas  the  party  of  the  second  part  has 
heretofore  made  and  published  her  last  will  and  testa- 
ment according  to  law,  wherein  and  whereby  she  has, 
among  other  things,  provided  in  substance  that  the 
income  arising  or  to  arise  from  her  residuary  estate 
should  be  paid  to  and  received  by  the  party  of  the 
first  part  during  the  term  of  his  natural  life,  in  case  he 
should  survive  the  party  of  the  second  part :  Now, 
therefore,  in  consideration  of  the  premises,  and  of  the 
sum  of  one  dollar  to  me  in  hand  paid  by  the  party  of 
the  second  part,  the  receipt  whereof  is  hereby  acknowl- 
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edged,  the  party  of  the  first  part  doth  hereby  cove- 
nant and  agree  that,  after  he  shall  have  received  from 
the  executors  of  the  will  of  the  said  party  of  the  sec- 
ond part  such  income  for  the  space  of  three  years,  he 
will  execute  and  deliver,  in  due  form  of  law,  to  the 
said  executors,  a  release  and  discharge  of  the  said  < 
income  forHmy  future  time  beyond  the  said  three 
years." 

The  trustees  asked  the  direction  of  the  court  as  to 
whether,  in  view  of  the  terms  of  the  instrument  above 
quoted,  they  would  be  justified  in  paying  to  the  peti- 
tioner any  portion  of  the  income  that  had  accrued 
since  the  expiration  of  the  third  year  from  the  dece- 
dent's death. 

Upon  the  suggestion  of  the  Surrogate  that  all  per- 
sons who  might  be  affected  by  the  decision  of  that 
question  should  be  brought  in  as-parties,  and  upon 
the  discovery  thereupon  that  the  trustees  were  about 
to  account,  the  consideration  of  Mr.  Minturn's  petition 
was  postponed  until  such  account  should  be  filed.  It 
was  filed  on  October  5th,  1886.  Five  days  later  Mr. 
Minturn  died.  The  representative  of  his  estate  now 
claims  that,  in  the  decree  about  to  be  entered  in  the 
accounting  proceeding,  provision  should  be  made  for 
the  payment  to  himself  of  all  the  income  of  the  estate 
up  to  October  10th,  1886. 

It  is  insisted  by  counsel  for  the  trustees  that  the 
agreement  above  set  forth  operated  upon  Mr.  Minturn 
in  his  lifetime,  and  now  operates  upon  the  executor 
of  his  estate,  as  an  equitable  estoppel  of  the  right  of 
either  to  claim  any  portion  of  the  income  now  in  the 
trustee's   hands.     If  the    evidence   establishes    that, 
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prior  to  the  date  of  the  agreement,  the  testatrix  had 
formed  a  purpose  of  cutting  down  the  interest  of  her 
brother  John  in  the  income  of  her  residuary  estate, 
from  an  interest  for  life  to  an  interest  for  three  years, 
and  that  she  was  dissuaded  from  making  a  will  or 
codicil  for  effecting  that  purpose,  by  John's  promise 
and  assurance  that  if  she  should  suffer  her  testamen- 
tary dispositions  to  remain  unchanged,  he  would 
surrender  all  claims  to  income  accruing  after  the  ex- 
piration of  three  years  from  her  death,  there  can  be 
no  doubt  that  the  application  of  John's  representative 
must  be  denied. 

In  Chamberlaine  v  Chamberlaine  {Freem.  Ch.y  34 
[1678]),  a  decedent  had  made  a  will  whereby  certain 
lands  had  been  devised  to  his  son  and  a  pecuniary 
legacy  had  been  bequeathed  to  his  daughter.  He  re- 
solved to  alter  his  will  and  make  these  legacies  a 
charge  upon  his  lands,  fearing  that  the  personal  assets 
of  his  estate  might  be  insufficient  for  their  satisfac- 
tion. Thereupon  his  son  said  that  if  no  alteration 
should  be  made  in  the  will,  he  would  pay  the  legacies 
himself.  The  will  was  left  unchanged  at  the  testa- 
tor's death.  Held,  that  the  son  was  bound  to  pay  the 
legacies. 

A  testator  made  a  will  appointing  his  wife  his  ex- 
ecutrix. He  was  induced  to  substitute  his  son  in 
place  of  his  wife,  upon  the  son's  promise  to  act  as 
trustee  for  his  mother's  benefit.  Held,  that  a  trust 
which  equity  should  enforce  was  fastened  upon  the 
son's  conscience  (Thynn  v.  Thynn,  1  Vern.y  296 
[1684]). 

A  testator  who  had  resolved  to  devise  a  part  of  his 
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estate  to  his  godson  was  prevailed  upon  to  devise  it 
all  to  his  wife,  upon  her  promise  to  give  the  godson 
such  portion  as  the  testator  had  originally  intended 
him  to  have.  The  wife  was  held  bound  to  fulfil  her 
promise  (Devenish  v.  Baines,  Prec.  in  Ch.^  3  [1689]). 

A  testator  devised  lands  to  his  brother,  who  was 
named  executor  of  his  will,  and  directed  the  payment 
of  an  annuity  to  his  nephew.  He  would  have  charged 
this  annuity  upon  the  real  estate  if  the  executor  had 
not  promised  to  pay  it.  Held,  that  it  became  a 
charge  in  the  same. manner  as  if  the  will  had  so  or- 
dered (Oldham  v.  Litchfield,  3  Vern.,  506  [1705]). 

A  testatrix  who  had  made  a  will  whereby  she  had 
bequeathed  a  bond  to  A.,  afterwards  made  another  by 
which  she  bequeathed  such  bond  to  B.,  upon  B.'s 
promise  to  give  it,  at  her  own  death,  to  A.  Held, 
that  B.'s  declarations  after  the  execution  of  the  sec- 
ond will  were  admissible  to  prove  such  promise,  and 
that  after  B.'s  death  A.  could  recover  the  bond  of  B.'s 
representative  (Drakeford  v.  Wilks,  3  Atk,y  539 
[1747]). 

A  testator  had  left  his  will  in  the  hands  of  A.,  his 
nephew,  who  was  named  therein  as  executor  and  re- 
siduary legatee.  The  testator  having  decided  to  re- 
consider its  provisions  and  make  a  bequest  of  one  hun- 
dred pounds  to  B.,  another  nephew,  A.  declared  that 
no  such  change  need  be  made,  as  he  would  himself, 
at  his  uncle's  dejvth,  pay  B.  the  sum  intended  for  him. 
The  testator  died,  leaving  his  will  as  originally  written. 
Held,  that  the  executor  was  bound  to  pay  B.  one  hun- 
dred pounds  out  of  the  residue  (Reech  v.  Kennegal,  1 
Ves.  /Sen.,  123  [1748]). 

Vol.  v.— -33 
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One  who  had  made  a  will,  giving  legacies  to  his 
wife  and  sister,  requested  his  executor,  the  residuary 
legatee,  to  see  to  it  that  those  legacies  were  increased 
in  a  sum  specified.  The  executor  promised  accord- 
ingly. The  testator  made  no  new  will.  Held,  that  a 
trust  was  thus  created  which  equity  could  enforce 
(Barrow  v.  Greenough,  3  Ves.,  162  [1796]). 

A.  was  about  to  make  a  will  bequeathing  a  certain 
fund  to  B.  C,  who  in  the  event  of  A.'s  intestacy  would 
take  his  estate,  dissuaded  A.  from  carrying  out  his  in- 
tention, promising  that  in  the  event  of  his  dying  in- 
testate, he  (C.)  would  take  the  estate  as  B.'s  trustee. 
Held  that  upon  A.'s  death  the  equitable  ownership  of 
his  estate  passed  to  B.  (Williams  v.  Fish,  18  H.  JT., 
546  [1859]).  See  also  to  similar  effect :  Stickland  v. 
Aldridge,  9  Fe«.,  516  [1804]  ;  Mestaer  v.  Gillespie, 
11  Ves,,  638  [1805]  ;  Chamberlain  v.  Agar,  2  Ves.  & 
B,,  259  [1813];  Owing  s  Case,  1  BlancTs  Ch,,  370 
[1826]  ;  Hoge  v.  Hoge,  1  Watt's  (Pa,)  163  [1832] ; 
Podmore  v.  Gunning,  7  Sim.,  644  [1836]  ;  Jones  v. 
McKee,  3  Fa.  St.,  496  [1846] ;  Russell  v.  Jackson,  10 
Hare,  204  [1852]  ;  Walgrave  v.  Tebbs,  2  K.  &  J., 
318,  321  [1855]  ;  Church  v.  Euland,  64  Pa.  St,  432 
[1870]  ;  Brook  v.  Chappell,  34  Wis.,  405  [1874] ; 
Dowd  V.  Tucker,  41  Conn.,  197  [1874]  ;  Williams  v. 
Vreeland,  32  N.  J.  Eq.,  135  [1880] ;  O'Hara  v.  Dud- 
ley, 95  iV.  r.,  403  [1884]. 

Now  there  is  nothing  in  the  facts  and  circumstances 
of  the  case  at  bar  calculated  to  take  it  out  of  the  doc- 
trine established  in  the  cases  above  cited.  To  be  sure 
there  is  here  no  direct  evidence,  such  as  was  presented 
in  many  of  those  cases,  of  actual  personal  conference 


r 


NEW  YORK  COUNTY,  JUNE,  ,1SS7.  515 

MATTER  OF  MINTUKN. 

between  the  decedent  and  the  beneficiary  who  was 
declared  a  trustee  ex  maleficio^  nor  is  it  shown  by  di- 
rect evidence  that  this  testatrix  ever  avowed  an  inten- 
tion of  so  altering  her  testamentary  dispositions  as  to 
limit  her  brother  John's  interest  in  her  posthumous 
estate  to  the  enjoyment  of  the  income  thereof  for 
three  years; -but  in  place  of  such  evidence  we  have 
an  instrument  under  seal  whose  probative  force  is 
quite  as  effective. 

Miss  Minturn's  possession  of  that  instrument  at  her 
death  is  prima  facie  evidence  that  it  had  been  deliver- 
ed to  her  by  her  brother  John  in  his  lifetime  (Chand- 
ler v.  Temple,  4  Cush,j  285 ;  Carnea  v.  Piatt,  41  iV^. 
r.  Supr  C;  435 ;  Boody  v.  Davis,  20  N.  H.,  140 ; 
Tunison  v.  Chamblin,  88  III,  379,  387).  The  pre- 
sumption that  it  was  so  delivered  has  not  been  over- 
thrown, and,  indeed,  has  been  in  no  manner  assailed. 

The  instrument  bears  the  signature  of  John  C.  Min- 
turn,  and  expressly  recites  that  it  is  an  agreement  en- 
tered into  between  himself  and  this  testatrix.  In  the 
absence  of  any  evidence  to  the  contrary,  it  is  fair  to 
conclude  from  this  recital  that  Minturn's  promise, 
which  is  here  sought  to  be  enforced,  was  not  only 
made  with  the  knowledge  and  approval  of  the  testa- 
trix, but  was  made  in  pursuance  of  an  understanding, 
in  the  absence  of  which  she  would  or  might  have  re- 
voked her  will,  or  have  supplemented  it  by  a  codicil 
which  would  have  accomplished  the  very  result  con- 
templated by  the  instrument  here  in  controversy. 

The  application  of  Mr.  Minturn's  executor  must  be 
denied. 
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New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— June,  1887. 

Matter  of  Sharp. 
In  the  matter  of  the  estate  of  Fida  C.  Sharp,  deceased. 

An  executor  or  administrator  cannot  lawfully  embark  in  trade  the  assets 
of  his  decedent's  estate,  though,  in  so  doing,  he  believes  he  is  acting 
for  the  best  uiterests  of  the  legatees  or  distributees,  and  the  creditors. 
Contracts  made  by  him,  in  such  behalf,  will  bind  him  personally,  but 
not  the  estate  committed  to  his  charge. 

He  is  not,  however,  bound,  as  of  course,  at  the  death  of  his  decedent,  to 
make  immediate  conversion  into  money  of  assets  of  the  estate  which 
were  employed  in  trade  by  the  latter  in  his  lifetime;  but  may,  within 
reasonable  limits  make  purchases  and  incur  liabilities^  where  such  a 
course  is  demanded  by  the  best  interests  of  the  estate. 

Testatrix,  who,  during  several  years  before  her  death,  was  engaged  in 
business  on  her  own  account,  by  her  will,  bequeathed  to  her  executor 
such  property  as  remained  after  payment  of  her  debts  and  funeral  and 
testamentary  expenses,  in  trust  to  apply  so  much  of  the  income  as 
should  be  needed  for  the  maintenance  and  education  of  her  son  until 
he  arrived  at  the  age  of  twenty-five  years;  and  directed  her  executor  to 
carry  on  some  legitimate  business  for  the  benefit  of  such  son.— 

Held,  that  the  will  did  not  authorize  the  employment  of  the  entire  corpm 
of  the  estate  in  continuing  the  business  in  which  testator  had  been 
engaged,  but  only  the  residue  after  payment  of  debts  and  the  chai-ges 
mentioned,  and  that  an  application  to  be  allowed  to  intervene  upon  the 
settlement  of  the  executor's  account,  made  by  one  who  had  recovered 
a  judgment  against  the  executor  personally,  for  the  vahie  of  goods 
purchased  by  the  executor  and  consumed  in  continuing  such  business, 
should  be  denied. 

During  the  progress  of  a  reference  of  the  account 
and  objections  thereto,  of  the  executors  of  decedent's 
will,  certain  questions  arose  for  the  determination  of 
the  court,  the  nature  of  which  appears  from  the 
opinion. 


I 


NEW  YORK  COUNTY,  JUNE,  1887.  617 

MATTER  OF  SHARP. 

Alexander  V.  Campbell, /or  executor, 

TV.  S.  Log  AX,  Burrill,  Zabriskie  &  Burrill,  and  Edward  P. 
Wilder,  foi'  other  j>artieH. 

L.  W.  Emersox,  special  guardian. 

The  Surrogate. — This  decedent  died  in  April, 
1885,  leaving  a  will  by  which  she  appointed  her  hus- 
band, Aurelius  S.  Sharp,  as  her  executor.  In  March 
last  he  filed  an  account  of  his  administration.  Objec- 
tions were  interposed  thereto  by  divers  persons  claim- 
ing an  interest  in  the  estate,  and  the  issues  thus  raised 
were  submitted  to  a  referee.  Pending  the  reference, 
certain  questions  have  arisen  upon  which  I  am  now 
asked  to  pass. 

It  appears  that  for  several  years  prior  to  her  death 
the  testatrix  was  engaged  in  this  city  in  the  business 
of  a  tailor.  This  business  her  husband  continued 
with  the  assets  held  by  him  as  executor  and  in  the 
name  of  "  The  estate  of  Fida  C.  Sharp."  Between 
July  20th,  1885,  and  October  20th,  of  that  year,  he  is 
alleged  to  have  purchased  on  credit  a  quantity  of 
merchandise  froi^  Niland  Brothers  &  Lange  and  to 
have  consumed  the  same  in  the  conduct  of  the  afore- 
said business.  The  claim  of  the  vendors  having  been 
thereafter  assigned,  Charles  Littman,  the  assignee, 
brought  an  action  thereon  in  the  Supreme  court,  and 
recovered  judgment  against  the  executor  personally 
in  the  sum  of  $570.81.  Mr.  Littman  now  asks  leave 
to  intervene  as  a  creditor  of  the  estate  in  the  pro- 
ceeding for  the  settlement  of  the  executor's  account. 
This  application  is  opposed  by  certain  of  the  parties 
to  the  proceeding,  claiming  to  be  creditors  of  the 
testatrix ;  and  in  behalf  of  one  of  such  creditors  I  am 
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asked  to  direct  the  entry  of  an  order  striking  from 
the  account  all  items  relating  either  to  the  receipt  or 
to  the  disbursement  of  moneys  in  connection  with  the 
business  carried  on  by  the  executor  after  the  death 
of  the  testatrix. 

First  Is  Mr.  Littman's  claim  to  intervene  entitled 
to  recognition  ? 

The  doctrine  seems  to  be  well  established,  that,  in 
general,  an  executor  or  administrator  cannot  lawfully 
embark  in  trade  the  assets  of  his  decedent's  estate, 
even  though  in  adopting  such  a  course  he  may  verily 
believe  that  he  is  acting  for  the  best  interests  of  the 
legatees,  or  distributees  and  the  creditors.  He  has, 
as  a  rule,  no  power  to  charge  the  assets  in  his  hands 
by  contracts  originating  with  himself.  Such  contracts 
will  bind  him  personally,  but  will  not  bind  the  estate 
committed  to  his  keeping  (Labouchere  v.  Tupper,  11 
Moore  P,  C,  189,  221;  Stedman  v,  Fiedler,  20  N. 
Y,,  437,  446  ;  Sumner  v.  Williams,  8  J/ass.,  162, 199; 
Taylor  v.  Mygatt,  26  Comi.^  184  ;  Clopton  v.  Cholson, 
53  Miss.,  466 ;  McKay  v.  Royal,  ^7  Jones,  N.  (7., 
Law,  426;  Fitzhugh  v.  Fitzhugh,  11  Gratt,  300; 
Davis  V.  French,  20  Me.,  21 ;  Wade  v.  Pope,  44  Ala.y 
690;  McFarlin  v.  Stinson,  66  Ga,,  396;  Lovell  v. 
Field,  5  Vt,  218 ;  Austin  v.  Munroe,  47  N.  F.,  360). 

Said  Allen,  J.,  pronouncing  the  opinion  of  the 
Court  of  Appeals  in  the  case  last  cited :  "  Contracts 
of  executors,  although  made  in  the  interest  and  for 
the  benefit  of  the  estate  they  represent,  if  made  upon 
a  new  and  independent  consideration,  as  for  services 
rendered,  goods  or  property  sold  and  delivered,  or 
other  consideration  moving  between  the  promisee  and 
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the  executors  as  promisors,  are  the  personal  contracts 
of  the  executors,  and  do  not  bind  the  estate,  notwith- 
standing the  services  rendered  or  goods  or  property 
furnished,  or  other  consideration  moving  from  the 
promisee,  are  such  that  the  executors  could  properly 
have  paid  for  the  same  from  the  assets  and  been 
allowed  for  the  expenditure  in  the  settlement  of  their 
accounts.  .  .  .  The  rule  is  too  well  established  in  this 
State  to  be  questioned  or  disregarded,  and  any  de- 
parture from  it  would  be  mischievous."  This  doc- 
trine has  since  been  reasserted  in  Morgan  v.  Stevfens 
6  Ahh.  N.  a,  356,  302);  Bloodgood  v.  Sears  (64 
Barh.y  71,  76);  Stanton  v.  King  (8  Ilun^  4);  Murphy 
V.  Hall  (38  Hun,  529) ;  Wetmore  v.  Porter  (92  N,  F., 
76,  82) ;  Barry  v.  Lambert  (98  N.  F.,  300,  308). 

It  is  claimed  that  the  doctrine  of  the  foregoing 
cases  is  inapplicable  to  the  present  situation  because 
of  the  express  testamentary  directions  of  this  dece- 
dent respecting  the  management  of  her  estate.  The 
provisions  of  her  will  are  substantially  as  follows  : 

Article  first  directs  the  payment  of  funeral  and 
testamentary  expenses  and  of  all  just  debts.  By 
article  second  the  testatrix  bequeaths  to  her  executor 
such  property  as  shall  remain  '^  after  the  payments 
made  as  above  directed,''  in  trust  to  apply  the  income 
thereof,  or  such  part  of  such  income  as  shall  be  needed, 
for  the  maintenance  and  education  of  her  son,  Henry 
A.  Sharp,  until  he  shall  arrive  at  the  age  of  twenty- 
five  years.  Says  article  fourth :  "  I  direct  that  after 
my  death  some  legitimate  business  shall  be  carried 
on  by  my  executors  for  the  benefit  of  my  said  son 
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Harry,  and  that  my  said  husband  shall  be  retained  as 
the  manager  thereof,  at  a  salary  of  $1,500  per  annum.'* 

It  is  clear  that  the  provision  last  quoted  cannot  be 
treated  as  a  direction  for  the  employment  of  the  totum 
corpus  of  the  estate  in  the  continuance  of  the  busi- 
ness in  which  the  testatrix  was  engaged  at  her  decease. 
On  the  contrary,  only  that  portion  of  the  estate  in 
excess  of  the  sum  necessary  for  the  satisfaction  of 
the  debts  and  the  funeral  and  testamentary  expenses, 
is  made  applicable  by  the  will  to  the  purposes  of  the 
''legitimate  business  "  which  the  executor  is  instructed 
to  carry  on  for  the  benefit  of  Henry  A.  Sharp.  No 
other  portion  of  the  estate  stands  charged  with  the 
debts  which  the  executor  has  contracted  since  his 
wife's  decease  [Ex  parte  Garland,  10  Fes.,  110 ;  Ex 
parte  Richardson,  3  Madd.,  138 ;  Thompson  v.  An- 
drews, 1  J/,  cfe  K.,  116;  McNeillie  v.' Acton,  4  DeG. 
M.  &  G,,  744;  Lucht  v.  Behrens,  28  Ohio  St.,  231, 
238 ;  Ferry  v.  Laible,  27  N.  J.  Eq,,  146 ;  Cutbush  v. 
Cutbush,  1  Beav.j  185).*' 

Said  the  Master  of  the  Rolls,  in  the  case  last  cited : 
"Without  authority  in  the  will  executors  have  no 
right  to  deal  with  the  property  of  the  testator  and 
carry  on  trade  with  his  assets.  A  party  therefore 
who  relies  on  the  credit  of  a  testator's  est^ite  should 
look  to  the  will  to  ascertain  the  extent  to  which  the 
testator  has  authorized  his  assets  to  be  embarked  in 
the  trade." 

Mr.  Littinann's  application  to  intervene  must  there- 
fore be  denied. 

Second.  This  case  is  not  ripe  for  a  decision  of  the 
motion  to  strike  out  of  the  account  such  items  of  debit 
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and  credit  as  the  executor  has  seen  fit  to  insert  con- 
cerning his  conduct  of  the  business  above  referred  to. 
It  is  only  after  a  hearing  upon  the  objections  inter- 
posed by  the  several  parties  in  interest  that  a  proper 
determination  in  this  regard  can  be  arrived  at. 

Even  apart  from  any  special  authority  conferred 
upon  him  by  the  will,  the  executor  was  not  bound  as 
of  course  at  the  death  of  the  testatrix  to  make  imme- 
diate conversion  into  money  of  the  assets  of  the  estate 
which  were  then  involved  in  trade.  He  was  at  liberty, 
within  reasonable  limits,  to  make  purchases  and  to 
incur  liabilities,  if,  under  the  circumstances  then  exist- 
ing, that  course  seemed  to  be  demanded  by  the  best 
interests  of  the  estate.  Whether  he  exceeded  these 
reasonable  limits  can  only  be  ascertained  after  inves- 
tigation. 

I  think  it  proper  to  declare,  however,  for  the  guid- 
ance of  the  referee,  that  the  decision  of  the  Supreme 
court  in  the  Second  Department,  in  the  suit  of  Willis 
and  others  against  this  executor,  is  not  to  be  regarded 
in  the  present  proceeding  as  controlling  the  question 
now  under  consideration,  except  so  far  as  it  has  estab- 
lished the  rights  of  the  plaintiffs  in  that  action  to 
share  in  the  assets  of  this  estate.  The  complaint  of 
those  plaintiffs  alleged  that  the  defendant  had  been 
engaged  in  business  under  authority  conferred  by  his 
decedent's  will;  that  merchandise,  useful  and  neces- 
sary for  the  purposes  of  such  business,  had  been  by 
them  sold  and  delivered  to  the  defendant  as  dece- 
dent's executor ;  that  this  estate  had  enjoyed  the 
full  benefit  of  the  merchandise  so  purchased;  that 
payment  therefor  could  not  be  recovered  of  the  de- 
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fendant  for  the  reason  that  he  was  pecuniarily  irres- 
ponsible, but  that  the  estate  in  his  charge  was  solvent. 

The  matter  came  before  the  Supreme  court  on  de- 
murrer, so  that  all  the  above  allegations  were  taken 
as  true.  In  the  opinion  of  the  court  at  General  Term 
it  is  declared  that  the  action  not  being  an  action  at 
law  to  charge  the  executor  upon  contract,  but  a  suit 
in  equity  to  charge  an  estate  which  had  received  the 
benefit  of  the  goods  for  which  the  plaintiffs  claimed 
compensation,  the  demurrer  should  be  overruled. 

Now,  if  the  actual  condition  of  this  estate  is  shown 
by  the  account,  it  differs  esentially  from  its  condition 
as  set  forth  in  the  complaint  in  Willis  v.  Sharp.  The 
judgment  recovered  by  the  plaintiffs  in  that  action 
affords,  therefore,  no  criterion  for  testing  the  validity 
of  claims  similar  to  the  one  there  sued  upon,  or  the 
propriety  of  allowing  the  executor  credit  for  the  pur- 
chases for  which  credit  is  claimed  in  his  account 

Let  the  trial  before  the  referee  proceed. 
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New  York  County. — Hon.  D.  G.  ROLLINS,  Surbo- 

QATE. — June,  1887. 

Matter  of  Roux. 

In  the  matter  of  the  estate  of  Alexander  Roux,  de- 
ceased. 

Where  a  testator's  residuary  estate  is  held  in  trust,  and  occasion  arises  for 
the  appointment  of  an  administrator  with  tlie  will  annexed,  the  beneti- 
ciary  of  the  trust  is  entitled  to  letters  in  preference  to  the  trustee. 

&(atter  of  Thompson,  28  How.  Pr,,  581 — followed. 

Petition  for  letters  of  administration  with  the  will 
of  decedent  annexed. 

CouDEBT  Bros.,  for  Alex  J.  Boux. 
Edmond  Huebstel,  for  Isabel  F.  Boux. 

The  Surrogate. — Section  2643  of  the  Code  of  Civil 
Procedure  declares  the  order  of  priority  in  the  issue 
of  letters  of  administration,  c.  t.  a.,  upon  a  testator's 
estate.  Some  one  of  the  residuary  legatees  is  entitled 
in  preference  to  any  other  person.  It  was  decided  by 
the  Supreme  court  of  this  State,  in  Matter  of  Thomp- 
son (33  Barb.,  334)  that  where  a  testator's  residuary 
estate  is  held  in  trust,  and  occasion  arises  for  the  ap- 
pointment of  an  administrator,  c.  t.  a.,  the  beneficiary 
of  the  trust  is  entitled  to  letters  in  preference  to  his 
trustee. 

The  decision  above  cited  was  affirmed  by  the  Court 
of  Appeals  (28  How.  Pr.y  581),  and  must  control  my 
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disposition  of  the  question  submitted  for  decision  in 
the  case  at  bar. 

I  have  signed  an  order  directing  the  issuance  of 
letters  to  the  petitioner,  Alexander  J.  Roux. 


<•••» 


New  York  County. — Hon.  D.  G.  ROLLINS,  Surro- 
gate.— July,  1887. 

Matter  op  Tilford. 

In  the  matter  of  the  estate  of  John  B.   Tilford, 

deceased, 

• 

An  annuity y  or  a  provision  in  the  nature  of  an  annuity,  for  the  payment 
of  which  resort  may  be  had  to  tlie  income  of  a  fund,  but  which  is  not 
dh'ected  to  be  discharged  from  such  income  exclusively,  is  an  aliena- 
ble interest,  and  a  charge  upon  both  income  and  corpus. 

Hunter  V.  Hunter,  17  Barb.,  25  ;  Griifiu  v.  Ford,  1  Bosw.,  12.3— compared. 

Testator's  will  provided  :  **I  give  to  my  wife  $6,000  per  year,  during  her 
life,  for  her  support.  I  give  to  each  of  my  children  not  less  than  $600 
nor  more  than  $1,500  per  year  for.  their  education  and  support  until 
they  become  twenty-five  years  of  age,  as  my  executrix  and  executor 
may  think  proper.  As  each  of  my  children  becomes  twenty-five  years 
of  age,  my  executrix  and  executor  shall  give  each  child  $50,000."  It 
also  gave  the  executors  power  to  make  investments  and  private  sales. 
Upon  an  application  for  construction  of  these  provisions,  it  was  con- 
tended, inter  alia,  that  the  will  attempted  an  unlawful  suspension  of 
the  power  of  alienation, — Held, 

1.  That  the  provision  for  the  widow  was  a  simple  annuity,  alienable  at'the 

pleasure  of  the  beneficiary. 

2.  That  the  first  provisions  for  the  children,  whether  to  be  regarded  as 

strict  annuities,  or  bequests  in  the  nature  of  annuities,  or  as  creating 
alienable  trust  interests,  were  valid  and  effectual. 

8.  That  the  legacies  of  $50,000,  each,  to  the  children  were  not  vested  but 
contingent. 

4.  That  there  was  no  disposition  of  the  residuary  estate,  which,  accord- 
ingly, must  be  disposed  of  as  in  case  of  intestacy. 
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Construction  of  will  upon  application  for  its  ad- 
mission to  probate. 

HAWKE8W0KTH  &  Rankike,  for  proponents. 
Eustace  Conway,  special  guardian. 

The  Surrogate. — An  instrument  purporting  to  be 
the  last  will  and  testament  of  this  decedent  and  to 
dispose  of  personal  property  whereof  he  died  possessed 
is  about  to  be  admitted  to  probate.  Pursuant  to 
§  2624  of  the  Code  of  Civil  Procedure  I  am  asked  to 
pass  upon  the  validity,  construction  and  effect  of  its 
very  inartificial  provisions. 

The  testator  left  hnn  surviving  a  wife  and  three 
infant  children.  The  first  clause  of  his  will  bequeaths 
small  pecuniary  legacies  to  certain  specified  persons. 
The  second  is  in  these  words:  "I  give  to  my  wife 
$6,000  per  year  during  her  life  for  her  support."  The 
third  is  as  follows  :  "  I  give' to  each  of  my  children  not 
less  than  $600  nor  more  than  $1,500  per  year  for 
their  education  and  support  until  they  become  twenty- 
five  years  of  age,  as  my  executrix  and  executor  may 
think  proper.  As  each  of  my  children  becomes 
twenty-five  years  of  age,  my  executrix  and  executor 
shiall  give  each  child  $50,000.  My  executrix  and 
executor  are  given  full  power  and  authority  to  make 
any  investments  of  my  estate  as  they  may  think 
proper,  without  regard  to  any  laws  regulating  trust  or 
other  estates  and  to  make  private  sales  of  any  of  my 
property." 

It  is  claimed  that  as  no  particular  portion  of  the 
residuary  estate  is  directed  to  be  set  apart  for  the  sat- 
isfaction  of  each  of   the   foregoing   bequests,  I   am 
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bound  to  hold  that  the  testator  has  undertaken  to  con- 
stitute his  entire  residuary  estate  a  trust  fund,  single 
and  indivisible,  for  the  annual  payment  of  the  $6,000 
to  his  wife  and  the  $600 — $1,500  to  each  of  his  child- 
ren, and  for  the  payment  to  each  of  the  children 
of  $50,000  upon  their  severally  attaining  the  age  of 
twenty-five  years;  and  that  this  attempted  trust  is 
invalid  and  ineffectual,  for  the  reason  that  its  enforce- 
ment would  involve  a  suspension  of  the  absolute  own- 
ership of  personal  property  for  a  longer  period  than 
two  lives  in  being  at  the  testator's  death. 

This  contention  involves  the  notion  that  the  testar 
tor  contemplated  that  no  part  of  the  corpus  of  his 
estate  should  be  distributed  until  the  death  of  the  last 
survivor  of  the  four  persons  interested  in  the  provis- 
ions above  quoted,  except  that  the  sum  of  $50,000 
should  be  distributed  to  each  of  the  children  upon  his 
attaining  the  age  of  twenty-five  years ;  that  save  for 
this  exception  the  entire  estate  must,  if  the  will  be 
obeyed,  be  held  intact  to  supply  the  income  for  the 
discharge  of  the  annual  payments  directed  by  the 
will. 

If  it  be  true  that  the  corpus  of  the  estate  must, 
even  in  the  event  of  the  death  of  two  or  more  of  the 
children  in  the  lifetime  of  the  widow  and  before 
reaching  the  age  of  twenty-five  years,  or  in  the  event 
of  the  death  of  the  widow  and  of  one  or  two  of  the 
children  not  having  attained  that  age,  continue  to  be 
held  for  the  benefit  of  the  survivor  or  survivors,  then 
the  W'ill  certainly  contemplates  an  unlawful  suspen- 
sion of  the  powder  of  alienation. 

But  it  seems  to  me  that  this  was  not  the  purpose  of 
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the  testator.  The  provision  for  the  benefit  of  the 
widow  is  a  simple  annuity.  There  is  no  designation 
of  the  source  from  which  it  must  be  paid,  nor  is  there 
any  intimation  of  a  wish  that  the  income  rather  than 
the  corpus  should  be  exclusively  or  primarily  devoted 
to  its  satisfaction.  Indeed,  the  will  contains  no  express 
authorization  for  the  collection  or  for  the  disposition 
of  income ;  and  though  such  authority  is  probably 
implied  in  the  direction  to  invest  and  change  invest- 
ments, that  direction  by  no  means  justifies  the  infer- 
ence that  the  testator  intended  that  the  annuity  for 
his  widow  should  be  paid  out  of  income  alone  or  that 
the  income  should  be  exhausted  before  resort  could 
be  had  to  the  principal  for  its  satisfaction. 

The  income  will  naturally  be  the  primary  source' 
from  which,  if  the  provision  in  question  is  upheld,  it 
will  in  fact  be  satisfied,  but  the  beneficiary  can  compel 
a  resort  to  the  corjms  at  any  time  if  the  income  shall 
prove  inadequate.  The  annuity  being  thus  charged 
upon  both  corpus  and  income,  and  not  being  con- 
nected with  any  trust,  is  an  interest  which  the  law 
regards  as  alienable  at  the  pleasure  of  the  beneficiary ; 
and  is  not  therefore  under  the  ban  of  the  statute 
against  perpetuities  (1829,  Bradhurst  v.  Bradhurst,  1 
Paige,  331,  346 ;  1836,  Haw^ley  v.  James,  16  Wend.^ 
61 ;  1839,  Gott  v.  Cook,  7  Paige,  521,  535 ;  1840,  s. 
c,  sub.  nom.  Cane  v.  Gott,  24  Wend.,  641,  664 ;  1840, 
Maurice  v.  Graham,  8  Paige,  483  ;  1844,  De  Graw  v. 
Clason,  11  Paige,  136  ;  1848,  Mason  v.  Jones,  2 
Barb.,  229,  242,  247 ;  1852,  Lang  v  Ropke,  5  Sand/., 
363 ;  1853,  McGowan  v.  McGowan,  2  JDuer,  59  ;  1853, 
Hunter  v.  Hunter,  17  Barb.,  25,  92  ;  1857,  Griffen  v. 
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Ford,  1  Bosw.,  123 ;  1868,  Killam  v.  Allen,  52  Barh., 
605 ;  1882,  Johnson  v.  Cornwall,  26  Himy  499,  affi'd, 
91  N.  r.,  660). 

It  follows  that  the  bequest  to  the  testator's  widow 
is  of  itself  valid,  and-  that  it  must  therefore  be  upheld 
unless  the  bequest  to  his  children  is  ineffectual,  and 
the  two  bequests  are  so  interdependent  that  neither 
can  stand  alone.  The  only  noticeable  particulars 
wherein  the  latter  provision  differs  from  the  one 
already  considered  are  these :  that  the  latter  provis- 
ion is  not  a  gift  of  a  definite  annuity  simplicitery  but 
is  an  annual  gift  of  a  sum  to  be  determined  by  the 
executors,  in  the  exercise  from  time  to  time  of  a  lim- 
ited discretion,  which  sum  is  to  be  applied  to  the  child- 
'ren's  education  and  support. 

These  features  of  the  legacy  now  under  considera- 
tion do  not,  in  any  legal  sense,  distinguish  it  from  the 
legacy  to  the  widow.  The  grant  of  discretionary  au- 
thority to  the  executors  to  fix  the  amount  to  be  ap- 
plied for  the  children's  support  and  education,  and 
the  grant  of  authority  to  make  and  change  invest- 
ments, may  not  unreavsonably  be  regarded  as  indica- 
ting an  expectation  on  the  part  of  the  decedent  that 
resort  would  be  had  to  the  income  of  the  residuary 
estate  for  meeting  the  annual  payments  ;  but  it  is  true 
of  these  bequests  as  of  the  bequests  to  the  widow,  that 
the  will  contains  no  direction  and  no  siiggestion  of  a 
direction  that  the  executors  shall  discharge  them  whol- 
ly out  of  the  income.  I  am  clear  that  in  the  event  of 
insufficiency  of  income  the  principal  estate  could  prop- 
erly be  depleted  for  their  satisfaction.  The  doctrine 
that  an  annuity,  or  a  provision  in  the  nature  of  an 
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annuity,  for  the  payment  of  which  resort  may  be 
had  to  the  income  of  a  fund,  but  which  is  not  directed 
to  be  discharged  from  such  income  exclusively,  is  an 
alienable  interest  and  a  charge  upon  both  income 
and  corpus^  is  recognized  in  several  of  the  cases  already 
cited  (see  Hawley  v.  James,  Gott  v.  Cook,  Maurice 
V.  Graham,  DeGraw  v.  Glason,  Lang  v.  Ropke,  Mc- 
Gowan  v.  McGowan,  Griffen  v.  Ford,  Killara  v.  Allen, 
Hunter  v.  Hunter,  supra). 

In  the  case  last  named,  a  testator  after  giving  an 
annuity  of  $300,  payable  out  of  the  income  of  his 
estate,  directed  his  executors  to  provide  for  the  edu- 
cation of  his  grandchildren  out  of  the  income,  and 
made  the  annuity  a  charge  upon  such  income.  The 
court  held  that  there  was  no  suspension  of  the  power 
of  alienation,  as  the  annuity  "  might  be  personally  re- 
leased by  the  children  but  for  their  minority,  and  a 
suspension  resulting  simply  from  minority  is  not  such 
as  is  contemplated  by  the  statute."  In  Griffen  v. 
Ford,  there  was  a  gift  to  trustees  for  this  purpose 
among  others :  "  to  apply  out  of  the  income  so  much 
thereof  as  is  necessary  for  the  support  and  mainte- 
nance "  of  a  person  named.  There  was  a  direction  to 
pay  the  beneficiary  in  the  event  of  her  marriage  an 
annuity  of  $100  out  of  such  income  during  her  life. 
It  was  held  that  the  trust  was  not  such  a  trust  as  sus- 
pended the  power  of  alienation  but  was  "  in  its  nature 
an  annuity." 

The  cases  referred  to  are  like  the  case  at  bar,  both 
as  regards  indefiniteness  in  the  amount  of  the  be- 
quests, and  as  regards  the  purposes  to  which  such  be- 
quests were  made  applicable. 
Vol.  v.— 84 


,  --, 
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Whether  the  provisions  for  the  children  of  this  tes- 
tator are  to  be  regarded  as  in  strictness  annuities,  or 
as  bequests  in  the  nature  of  annuities,  or  as  creating 
alienable  trust  interests,  I  am  of  the  opinion  that  they 
are  valid  and  efEectual.  It  is  competent  for  the  ex- 
ecutors to  set  apart  separate  funds  for  their  satisfac- 
tion and  for  the  satisfaction  of  the  Avidow's  annuity^ 
and  it  would  seem  tp  be  their  duty  so  to  do  under 
the  will  (Lang  v.  Ropke,  supra.,  Gott  v.  Cook,  sn-praj 
p.  525;  Hunter  v.  Hunter,  supra,  p.  35,  92;  Slan- 
ning  V.  Style,  3  P.  WniSy  336  ;  Stan  way  v.  Styles,  2 
£q,  Cas.  Abr.y  246  ;  Stephenson  v.  Axson,  1  Bailey 
IS.  a]  Eq.,  274 ;  Fryer  v.  Buttar,  8  Sim,,  442 ;  Bat- 
ten V.  Earnley,  2  P,  Wms,  162  ;  Healey  v.  Toppan, 
45  iV.  H,,  243,  264 ;  Nutter  v.  Vickery,  64  Me,,  490). 

The  testator's  provision  that  as  each  of  his  children 
shall  become  twenty-five  years  of  age  the  executors 
shall  give  him  ^50,000  is  entirely  independent  of  the 
provision  for  the  children's  support  and  maintenance 
in  the  interval.  There  is  no  present  gift  of  these  leg- 
acies with  a  direction  for  future  payment,  but  the  no- 
tion of  futurity  is  a  part  of  their  very  substance.  The 
interests  of  the  legatees  therefore  are  not  vested  but 
contingent  (Knight  v.  Knight,  2  Sim.  &  St.,  490 ; 
Paterson  v.  Ellis,  11  We7id.,  259,  271;  Emmons  v. 
Cairns,  3  Barb.,  243 ;  Jansen  v.  Cairnes,  3  Barh.  Ch., 
350 ;  Warner  v.  Durant,  76  iV.  F.,  133  ;  Everitt  v. 
Everitt,  29  N.  ¥.,  39 ;  Murray  v.  Tancred,  10  Sim., 
465 ;  Smith  v.  Edwards,  88  iV.  V.,  92). 

The  testator  has  made  no  disposition  of  his  residuary 
estate.  It  appears  that  after  payment  of  the  debts, 
the  legacies  bequeathed  by  the  first  clause  of  the  will, 
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and  the  appropriation  of  such  portion  of  the  assets  as 
may  be  needed  to  meet  the  annuities  and  charges, 
there  is  likely  to  be  a  residuum.  Such  residuum,  to- 
gether with  so  much  of  the  income  of  the  sums  ap- 
propriated as  shall  not  be  consumed  in  satisfying  the 
said  annuities  and  charges,  and  such  of  the  funds  ap- 
propriated as  maj'  hereafter  be  relieved  from  the  bur- 
den with  which  they  are  charged,  must  be  distributed 
as  in  case  of  intestacy. 


« ••»» 


Westchester  County.— Hon.  OWEN  T.  COFFIN, 

Surrogate. — July,  1887. 

Jennings  v,  Barry. 

In  the  matter  of  the  judicial  settlement  of  the  account 
o/*  Joseph  G.  Jennings,  as  administrator ^  with 
the  will  of  Samuel  S.  Bakry,  deceased^  annexed. 


The  courts  favor  the  vesting  of  legacies.  To  postpone  the  vesting  of 
a  residuary  estate,  clear  evidence  of  an  intent  to  produce  such  a  result 
must  be  presented. 

Words  of  survivorship,  in  a  will,  should,  If  no  special  intent  be  manifested 
to  the  contrary,  be  referred  to  the  date  of'the  death  of  the  testator. 

It  is  not  a  rule  that,  where  legacies  to  two  or  more  are  made  payable,  by 
the  will,  at  a  future  time,  and  there  is  a  provision  that,  in  case  of  the 
death  of  one  legatee  before  his  legacy  is  payable,  the  same  shall  go  to 
the  survivors, — the  bequests  are  contingent 

Testator  by  his  will,  gave  his  estate,  both  real  and  personal,  to  his  execu- 
tors, in  trust  to  sell  and  convert  the  same,— except  his  residence  and 
furniture,  of  which  his  wife  was  to  have  the  use  for  life, — into  money, 
and,  after  paying  certain  general  legacies,  to  invest  the  remaining  pro- 
ceeds for  the  benefit  of  the  wife,  for  life,  in  a  manner  si)ecifled;  further 
providing  that,  "after"  the  widow's  death,  the  said  premises  and  fur- 
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nlture  be  sold,  and  the  proceeds,  together  with  the  principal  of  the 
fund  so  invested,  ''be  equally  divided  and  one  portion  thereof  paid" 
to  a  son,  A. ;  one  to  a  daughter,  B. ;  one  to  a  daughter,  C,  for  life, 
with  remainder  over;  one  to  the  children  of  a  deceased  daughter,  D.; 
and  one  to  a  grandson,  E.  ''  In  case  of  the  death  of  "  A.,  B.,  C.  or  £., 
**  before  having  received  the  portion  above  devised  "  to  them,  leaving 
issue,  him,  her  or  them  surviving,  the  same  was  to  be  divided  ''among 
the  children  of  the  deceased,  equally  " ;  but,  "  in  the  event"  of  any  or 
either  of  such  beneficiaries  "  thus  dying,  without  leaving  issue  them 
surviving,"  he  ordered  and  directed  that  "  the  portion  to  which  he  or 
she  would  have  been  entitled  be  divided  equally  among  the  survivors  of 
them  share  and  share  alike." 
A.,  £.  and  B.  died  during  the  widow's  lifetime,  the  last  named  without, 
and  the  others  leaving,  issue.  The  widow  having  died,  and  the  entire 
estate  being  converted,  the  court  was  called  upon  to  construe  the  wiU, 
in  order  to  effect  a  final  distribution. — Held, 

1.  That  the  remainders  to  A.,  B.,  C,  E.,  and  the  children  of  D.,  were  1^ 

acies,  and  vested  at  testator's  death. 

2.  That  the  words  of  survivorship,  italicized,  referred  to  the  period  of 

distribution  fixed  by  the  will,  viz, :  the  time  of  the  death  of  the  widow, 
and  that  C.  accordingly  took,  alone,  the  portion  which  B.  would  have 
received  had  she  survived. 

3.  That  the  children  of  D.  had  no  right  as  "  survivors,"  under  the  clause 

last  construed. 

Testator  in  his  lifetime  had  a  claim  for  $2,000  against  E.,  upon  which  the 
executors  recovered  a  judgment  against  the  latter,  which  they  pre- 
sented as  a  set-off  against  the  share  of  E.'s  children.-— 

Held,  that  the  set-off  should  be  allowed. 

Man  ice  v.  Manice,  43  JV.  F.,  369— compared. 
Matter  of  Mahan,  98  N.  F.,  372— distinguished. 

The  decedent  left  a  last  will  and  testament,  in  and 
by  which  he  gave  his  estate,  real  and  personal,  to  his 
wife,  Antoinette,  and  to  Gould  J.  Jennings,  his  execu- 
tors, in  trust,  for  the  purposes  therein  specified. 
They  were  directed  to  convert  the  personal  estate  into 
money,  and  sell  and  convey  all  of  his  real  estate,  ex- 
cept the  house  and  lot  in  Yonkers  where  he  resided, 
which,  with  the  furniture  therein,  he  gave  to  his  wife 
for  life.  He  then  proceeded  to  make  a  disposition  of 
the  remainder  of  his  property,  thus :  he  ordered  and 
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directed  to  be  paid  five  legacies,  of  $1,000  each,  to 
certain  persons  and  classes  named.  Then  followed 
the  sixth  clause : 

"  Sixth,  I  order  and  direct  my  said  executrix  and 
executor  to  invest,  upon  bond  and  mortgage,  at  the 
largest  rate  of  interest  practicable,  all  the  rest,  resi- 
due and  remainder  of  the  avails  of  my  said  estate, 
and  pay  to  my  wife,  Antoinette,  the  net  increase  and 
income  arising  therefrom,  semiannually,  during  her 
natural  life,  for  her  use  and  support,  which,  together 
with  the  bequest  to  her  heretofore  made,  is  to  be  re- 
ceived and  accepted  by  her  in  lieu  of  all  dower  and 
right  of  dower.  After  the  demise  of  my  wife,  I  order 
and  direct  that  the  said  premises,  known  as  No. 
ninetv-nine  Warburton  avenue,  too^ether  with  the 
said  household  furniture,  be  sold,  and  the  proceeds  of 
such  sale,  togetlier  with  the  principal  of  the  fund  for 
her  benefit  invested,  shall  be  equally  divided,  and  one 
portion  thereof  paid  to  my  son  Robert  Alexander 
Barry ;  one  portion  thereof  to  be  paid  to  my  daughter 
Rebecca  Shinn  Ireland,  wife  of  Henry  Ireland,  de- 
ceased ;  one  portion  thereof  to  my  daughter,  Elizabeth 
Ann  Jennings,  wife  of  Joseph  H.  Jennings,  for  her  sole 
and  separate  use  during  the  term  of  her  natural  life, 
and  from  and  immediately  after  her  decease  to  be 
equally  divided  among  the  children  of  her,  the  said 
Elizabeth  Ann  Jennings,  her  surviving,  share  and  share 
alike ;  one  portion  thereof  to  the  children  of  my  de- 
ceased daughter,  Priscilla  Chandler  Bowne,  in  equal 
portions ;  and  the  remaining  portion  to  my  grandson, 
William  Robert  Hull.  In  case  of  the  death  of  any  or 
either  of  my  said  children,  Robert  Alexander  Barry, 
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Rebecca  Shinn  Ireland,  Elizabeth  Ann  Jennings  or  my 
grandson  William  Robert  Hull,  before  having  received 
the  portion  above  devised  to  them,  and  leaving  issue 
him,  her  or  them  surviving,  I  order  and  direct  that 
the  same  be  divided  among  the  children  of  the  de- 
ceased, equally,  share  and  share  alike.  In  the  event 
of  any  or  either  of  my  said  children,  or  my  grand- 
son, thus  dying  without  leaving  issue  them  surviving, 
I  order  and  direct  that  the  portion,  to  which  he  or 
she  would  have  been  entitled,  be  divided  equally 
among  the  survivors  of  them,  share  and  share  alike." 
Robert  A.  Barry,  William  R.  Hull  and  Mrs.  Ireland 
died  before  the  widow ;  all  leaving  issue  except  Mrs. 
Ireland.  The  testator  had  a  claim  of  $2,000  against 
the  grandson,  Hull.  The  executors  subsequently 
recovered  a  judgment  against  him  for  the  same, 
which  was  now  presented  as  an  oflf-set  against  the 
share  of  the  estate  belonging  to  his  children.  The 
amount  of  the  estate,  including  the  debt  against  the 
grandson,  and  exclusive  of  the  house  devised  to  the 
widow  for  life,  was  about  $22,000.  That  house, 
since  her  death,  had  been  sold  for  $7,000.  The  exec- 
utors were  both  dead,  and  Joseph  G.  Jennings  was 
now  the  administrator,  with  the  will  annexed. 

S.  H.  Thayeb,  Jr.,  for  administrator. 

Hess  &  TowN8E2q^D,/or  children  of  Robert  A.  Barry ^  deceased. 

J.  Adbiance  Bush,  for  Mrs.  Jennings  and  others, 

Edwin  Mobe,  Jb,,  and  W.  P.  Platt,  for  general  guardian  qf  Hull 
minors. 

C.  L.  Andbus,  for  children  of  Priscilla  C.  Browne,  deceased. 

W.  M.  Skinneb,  Jb.,  special  guardian  for  Henry  J.  McCarter  minor^ 
grandson  of  Robert  A.  BaiTy,  deceased. 
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The  Surrogate. — A  construction  of  the  will  of  the 
testator  is  involved  in  the  accounting  proceeding  now 
pending.  It  seems  to  be  necessary  to  determine 
three  questions.  These  are,  1st,  the  period  when  the 
legacies  over,  after  the  death  of  the  widow,  vested  ; 
2d,  to  what  period  of  time  did  the  provision  as  to  sur- 
vivors relate  ;  3d,  can  the  children  of  Mr^.  Browne  be 
be  considered  as  among  the  ^*  survivors  "  provided  for 
in  the  will.  These  questions  will  be  considered  in 
their  order. 

The  most  difficult  of  solution  is  the  first  one.  It  is 
chiefly  important,  because  its  decision  will  determine 
whether  the  amount  of  the  judgment  against  Hull  is, 
or  is  not,  a  proper  subject  of  setroff  against  the  share 
bequeathed  to  him,  or  to  his  issue  in  case  of  his  death. 
On  a  casual  examination  of  the  numerous  authorities, 
on  the  subject  as  to  when  a  legacy  is  vested,  and 
when  contingent,  there  would  seem  to  be  much  con- 
flict of  opinion  among  the  courts  of  this  country,  as 
well  as  in  England ;  but  a  more  careful  study  of  them 
largely  dispels  the  idea,  and  convinces  one  that  the 
apparent  differences  of  views  and  rules  established 
are  due  rather  to  the  ever  varying  language  of  testa- 
mentary instruments,  as  affecting  intention.  One  of 
the  leading  cases  on  this  subject,  decided  by  the 
Court  for  the  Correction  of  Errors,  in  this  State,  is 
that  of  Moore  v.  Lyons  (25  Wend,,  119).  The  will 
read :  "  I  give  and  devise  unto  the  said  negro  woman, 
Mary,  my  dwelling  house  and  lot  of  ground,  etc.,  to 
have  and  to  hold  the  same  unto  her,  the  said  Mnry, 
for  and  during  her  natural  life,  and,  from  and  after 
her  deathy  I  give  and  devise  the  said  dwelling  house 


'  y.'i 


K'*' 


1  »>> 


JH 


636     CASES  IN  THE  SURROGATES'  COURTS. 


JENNINGS  V.   B\RRT. 


and  lot  of  land  to  Susan,  Jane  and  Betsey,  three 
daughters  of  said  Mary,  or  to  the  survivors  or  survivor 
of  therrij  their  or  her  heirs  or  assigns  forever."  The 
court  held  that  the  remainders  were  vested  and  not  con- 
tingent, and  that  they  did  so  actually  vest  at  the  death 
of  the  testator ;  and  also,  that  survivorship  should,  in 
all  cases,  if  Jthere  be  no  special  intent  manifested  to 
the  contrary,  be  referred  to  the  period  of  the  death 
of  the  testator.  It  was  also  held  that  the  same  rules 
applied  to  legacies.  These  rules  were  applied  in  the 
case  of  Weed  v.  Aldrich  (2  Ilwiy  531). 

Jarraan  says,  if  the  postponement  of  payment 
appear  to  have  reference  to  the  situation  or  conven- 
ience of  the  estate,  as,  if  land  be  devised  to  A.  for 
life,  remainder  to  B.  in  fee,  charged  with  a  legacy  to 
C,  payable  at  the  death  of  A.,  the  legacy  will  vest 
instanter  ;  and  consequently,  if  C.  die  before  the  day 
of  payment,  his  representatives  will  be  entitled  (2 
Jarm.  on  Wills,  [5th  Am.  ed.],  450).  So,  where  a 
sum  of  stock  is  bequeathed  to  A.  for  life ;  and,  after 
his  decease,  to  trustees  upon  trust  to  sell  and  pay  and 
divide  the  proceeds  to  and  between  C.  and  D.,  or  to 
pay  certain  legacies  thereout  to  C.  and  D. ;  as  the 
payment  or  distribution  is  evidently  deferred  until 
the  decease  of  A.,  for  the  purpose  of  giving  prece- 
dence to  his  life  interest,  the  ulterior  legatees  take  a 
vested  interest  at  the  decease  of  the  testator.  This 
doctrine  prevails  as  well  in  gifts  to  a  class  as  to  indi- 
viduals (id.,  458 ;  citing  many  cases).  A  gift  over, 
in  case  of  the  legatee's  death  before  the  period  of 
distribution,  will  not  generally  prevent  the  applica- 
tion of  this  doctrine  (Shrimpton   v.   Shrimpton,  31 


WESTCHESTER  COUNTY,  JULY.  1887.       537 

JENNINGS  V.   BARRY. 

Beav.^  425).  The  mere  introduction,  into  an  ulterior 
gift,  of  new  words  of  disposition  lias  no  effect  in  post- 
poning the  vesting.  Thus,  where  a  testator  bequeaths 
personalty  to  trustees,  in  trust  for  A.  for  life,  adding : 
"and  after  her  decease,  then  I  givey"  etc.,  these  words 
do  not  postpone  the  gift  to  the  posterior  legatee  until 
the  decease  of  A.,  but  merely  show  that  this  is  the 
period  at  which  it  will  take  effect  in  possession  (Ben- 
yon  V.  Maddison,  2  B,  C.  C,  75).  Shipman  v.  Rollins 
(98  iV^.  Y.y  311)  is  cited  as  an  authority  sustaining 
the  view  that  these  legacies  over  did  not  vest  until 
the  death  of  the  life  tenant.  It  was  so  held  in  that 
case,  because  of  the  peculiar  provisions  of  the  will, 
from  which  it  was  ascertained  to  be  the  intention  of 
the  testator  that  they  should  not  vest  until  "  then." 
In  the  case  of  Miller  v.  McBlain  {id.,  517),  cited  on 
the  same  point,  the  only  question  decided  was  that, 
after  an  estate  had  vested  in  one  of  several,  and 
where  it  was  provided  that,  on  the  death  of  any  one, 
that  one's  estate  should  go  to  the  survivors,  the  estate 
BO  vested  could  not  be  divested  by  the  death  of  one 
after  the  period  fixed  for  distribution.  The  court 
thought  it  clear  that  the  words  of  survivorship  related 
to  the  expiration  of  the  life  estate  and  the  period  of 
distribution.  The  will  gave  the  widow  something 
more  than  a  life  estate.  All  of  the  testator's  estate 
was  given  to  her,  "  to  he  used  and  enjoyed  by  her^  at 
her  own  discretion,  during  her  natural  life,"  and  then 
"  whatever  may  remain  ....  is  to  be  disposed  of  as 
follows."  Then  the  testator  provides  that  certain 
sums  due  from  his  children  are  to  be  added  to  the 
estate,  after  the  death  of  his  wife,  the  whole  then  to 
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be  divided  into  twelve  equal  parts,  "  which  I  hereby 
give  and  devise,  absolutely  and  wholly,  one  share  to 
each  of  my  children."  This  language,  upon  which 
the  court  laid  much  stress,  and  the  other  provisions 
of  the  will  fully  justified  it  in  holding  that  the  inten- 
tion of  the  testator  was  that  no  part  of  his  estate 
should  vest  in  his  children  until  the  termination  of 
the  life  estate.  The  will  now  being  considered  differs, 
in  its  essential  features,  from  both  of  those  last 
referred  to. 

It  appears  that  courts  favor  the  vesting  of  legacies. 
In  regard  to  their  vesting,  a  leading  distinction  is, 
that  if  futurity  is  annexed  to  the  substance  of  the 
gift,  the  vesting  is  suspended,  as  where  there  is  a 
gift  to  A.  at  the  age  of  twenty-one  years ;  but  if  it 
relate  to  the  time  of  payment  only,  the  legacy  vests 
instanter.  Folger,  J.,  in  Loder  v.  Hatfield  (71  iV. 
Y.,  £2),  in  speaking  of  the  postponement  as  being 
annexed  to  the  substance  of  the  gift,  defines  the 
phrase  thus :  "  or  as  it  is  sometimes  put,  unless  it  be 
upon  an  event  of  such  a  nature  that  it  is  to  be  pre- 
sumed that  the  testator  meant  to  make  no  gift  unless 
that  event  happened."  That  would  be  a  violent  pre- 
sumption here,  as  the  testator  knew  the  event  would 
certainly  happen.  Futurity  here  is  not  annexed  to 
the  substance  of  the  gift.  And  so,  if  the  postpone- 
ment of  payment  appear  to  have  reference  to  the 
situation  or  convenience  of  the  estate,  the  legacy  will 
vest  at  once. 

Here  the  bequests  to  the  children  were  of  personal 
property.  The  real  estate  was  all  equitably  converted 
into  personalty  at  the  death  of  the  testator,  except 
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the  house  and  lot  reserved,  and  that  became  thus  con- 
verted at  her  death.  The  postponement  of  the  sale 
of  that,  as  it  was  for  the  convenience  of  the  estate, 
would  hardly  be  a  sufficient  cause,  of  itself,  to  pre- 
vent a  vesting  of  the  legacies.  Numerous  cases  will 
be  found  where  specific  property  was  given  to  trustees 
to  collect  and  apply  the  income  to  the  use  of  a  life 
beneficiary,  and,  at  the  death  of  the  life  tenant,  to 
sell  and  divide  the  proceeds  among  certain  legatees 
in  remainder,  and  the  legacies  were  held  to  vest  in 
the  latter  on  the  death  of  the  testator.  Why  should 
there  be  any  distinction  made,  in  this  respect,  between 
real  estate  and  government  bonds  ?  If  the  testator 
had  directed  the  trustees  to  invest  in  stocks  and 
bonds,  and  then  ordered  them  sold,  at  the  death  of 
his  wife,  the  legacies  would  have  vested  at  once. 
Can  it  justly  make  any  difference  that  the  money 
was  to  be  raised  by  the  sale,  then,  of  land,  instead  ? 
In  both  cases,  the  prices  they  will  bring  at  a  future 
period,  would  be  uncertain.  The  question  of  vesting, 
or  not  vesting  does  not  depend  upon  the  ascertaining 
of  an  exact  sum.  In  this  case,  the  amount  of  the  per- 
sonal estate  at  the  death  of  the  testator  could  have  been 
approximately  ascertained,  and,  but  for  the  postpone- 
ment of  the  sale  of  one  parcel  of  the  real  estate,  there 
could  have  been  no  doubt,  aside  from  the  survivorship 
provision,  that  the  legacies  to  the  children  and  grand- 
child, vested  instanter.  Indeed,  a  will  may  be  made 
in  such  terms  that  a  portion  of  a  bequest  shall  vest  at 
once,  and  the  other  portion  be  contingent.  The  case 
of  Dominick  v.  Moore  (2  Brad/.,  201),  though  not 
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strictly  in  point,  was  very  similar  to  this  in  some  of 
its  features. 

The  testator  provides  that,  at  the  death  of  the 
widow,  his  estate  shall  be  equally  divided,  and  five 
portions  paid  as  therein  directed,  and  then  further 
provides  that  in  case  of  the  death  of  either  "  before 
having  received  the  portion  above  devised  to  theniy' 
leaving  issue,  etc.  To  my  mind  this  language  im- 
ports a  present  gift,  and  brings  the  case  within  the 
principle  established  in  the  case  of  Manice  v.  Manice 
(43  iV:  F.,  369).  It  was  also  there  held  that  the 
rule  applied  to  a  mixed  fund  of  realty  and  personalty, 
citing  Martin  v.  Martin  (Z.  ^.,  2  JSq,  Cas.,  404). 
Besides,  this  is  the  residuary  estate  which  is  disposed 
of  by  the  clause  of  the  will  under  consideration,  and 
to  postpone  its  vesting,  a  clear  intention  must  be 
indicated  (2  Jarm.,  469,  472).  The  case  of  Manice  v. 
Manice  [supra)  was  essentially  like  this.  Shares  of 
proceeds  of  real  and  personal  estate  were  given,  at 
the  death  of  the  life  tenant,  to  children  and  their 
issue,  and  if  no  issue,  to  survivors.  The  court,  on 
this  state  of  facts,  says :  "  It  may  be  laid  down,  as  a 
general  rule,  that  where,  by  a  will,  shares  or  inter- 
ests in  real  or  personal  estate,  to  be  ascertained 
by  a  division,  are  given,  or  where  real  estate  is 
directed  to  be  sold,  and  the  proceeds  to  be  divided, 
the  estate  or  interest  of  the  devisee  or  legatee,  in  the 
property  to  be  divided  or  converted,  is  a  vested 
interest  before  the  conversion  or  division,  and  that 
limitations  over,  to  take  effect  in  case  of  the  death  of 
those  first  designated,  prior  to  the  division  or  sale, 
must  be  held  to  refer  to  the  time  appointed  for  the 
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division  or  sale."  This  seems  to  be  as  nearly  in 
point  as  any  case  can  well  be.  None  can  be  expected 
to  be  precisely  so,  because  of  the  varying  provisions 
and  phraseology  of  wills. 

It  has  been  said  that,  where  legacies  are  payable 
at  a  future  time,  and  there  is  a  provision  that,  in  case 
of  the  death  of  one  legatee  before  it  is  payable,  his 
legacy  shall  go  to  the  survivors,  the  legacy  does  not 
vest.  The  above  case  is  an  authority  to  the  contrary, 
and  many  more  may  be  found  in  2  Jarm.  (5th  ed.), 
409,  n.  That  was  a  ruling  of  the  ecclesiastical  courts, 
which  has  met  but  little  favor  in  England  or  in  this 
country.  No  sufficient  reason  is  apparent  for  such  a 
rule. 

If  it  should  be  held  that  the  legacies  were  contin- 
gent, then  it  would  follow  that  it  was  the  intention  of 
the  testator,  if  his  grandson,  Hull,  died  before  the 
death  of  his  widow,  to  abandon  the  claim  of  $2,000 
which  he  had  against  him,  and  so,  in  e£Eect,  give  to 
his  issue  that  amount,  in  addition  to  their  equal  share 
of  the  residuum  of  his  estate.  He  could  not  be  said 
to  have  contemplated,  or  intended,  such  a  result. 

The  death  of  the  wife  was  not  a  contingency ;  it 
was  a  certainty.  Had  the  fact  of  the  postponement 
of  the  sale  of  the  house  and  lot  been  the  only  ele- 
ment considered  in  the  case  of  Shipman  v.  Rollins 
{supra)^  it  is  believed  a  different  conclusion  would 
have  been  there  reached.  The  question  is  not  free 
from  doubt,  but  here  the  legacies  are  considered  as 
having  vested  at  the  death  of  the  testator,  subject  to 
being  divested  on  the  death  of  any  legatee  without 
issue,  before  the  period  fixed  for  division,  and  the 
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time  of  possession,  alone,  postponed.  If  this  view  be 
correct,  as  it  is  believed  to  be,  it  follows  that  the  judg- 
ment against  William  R.  Hull,  the  deceased  grandson, 
may  be  applied  in  payment  of  the  share  to  which  his 
issue  are  entitled. 

As  to  the  second  question,  it  may  be  stated  that  the 
intention  of  the  testator  is,  in  every  instance,  to  be 
ascertained  from  the  language  of  the  will,  as  is  abun- 
dantly exemplified  in  the  cases  above  considered.  Of 
course,  this  language  will  determine  his  intention  as 
to  the  period  of  time  to  which  the  term  "  survivor,*'  is 
to  be  referred.  It  is  well  settled,  as  in  the  case  of 
Moore  v.  Lyons,  that  survivorshfp  should,  in  all  cases, 
if  there  be  no  intent  manifested  to  the  contrary,  be 
referred  to  the  time  of  the  death  of  the  testator.  Such 
special  intent  to  the  contrary  Was  here  manifested, 
by  the  testator.  He  directs  his  executors  to  sell  and 
convert  into  money  all  his  personal  and  real  estate, 
except  his  residence  and  the  furniture  therein,  and  to 
invest  the  same  for  the  benefit  of  his  wife  for  life, 
save  some  few  general  legacies  ;  and  she  was  to  have 
the  use  of  the  homestead  and  furniture  also,  during 
her  life.  After  the  death  of  his  wife,  he  directs  the 
homestead  and  furniture  to  be  sold,  and  the  proceeds 
thereof,  together  with  the  principal  of  the  fund  pro- 
ducing her  income,  to  be  equally  divided  into  five 
equal  portions,  and  paid  over  as  directed  by  the  will. 
In  case  of  the  death  of  certain  named  children  and 
grandson,  before  having  received  the  portion  given, 
leaving  issue,  such  issue  to  take  the  share  of  the 
parent.  '*  In  the  event  of  any  or  either  of  my  said 
children  or  my  grandson  thus  dying  without  leaving 
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issue  them  surviving,  I  order  and  direct  that  the  por- 
tion to  which  be  or  she  would  have  been  entitled,  be 
divided  equally  among  the  survivors  of  them,  share 
and  share  alike."  This  language  clearly  shows  that 
it  was  the  intention  of  the  testator  that  the  word 
"  survivors  "  shall  relate  to  the  period  of  distribution 
fixed  by  the  will,  to  wit,  the  death  of  the  widow.  That 
was  the  time  assigned  for  each  one  to  come  into  pos- 
session of  his  or  her  share.  The  case  of  Mahan  (98 
If.  Y.,  372),  cited  as  an  authority  on  this  point  by  the 
special  guardian,  and  the  cases  there  referred  to,  are 
therefore,  not  in  point.  All  having  died  before  the 
death  of  the  widow,  except  Mrs.  Jennings,  she  will,  as 
sole  survivor,  take  the  share  of  Rebecca  S.  Ireland, 
who  died,  anterior  to  the  death  of  the  widow,  leaving 
no  issue. 

It  seems  equally  clear,  on  the  third  question,  that 
the  children  of  the  deceased  daughter,  Mrs.  Bowne, 
have  no  interest  in  the  estate,  beyond  the  legacy  of 
$1,000  bequeathed  to  them  by  the  fifth  clause  of  the 
will,  and  their  one  fifth  of  the  residue.  Thev  are  not 
named  or  referred  to  in  the  sixth  clause  in  any  way 
to  entitle  them  to  take  as  survivors.  In  so  far  as  they 
are  concerned,  the  case  of  Guernsey  v.  Guernsey  (36 
i\r.  Zl,  267)  is  a  conclusive  authority,  if  any  were 
needed,  against  the  claim  they  <idvance  to  be  classed 
among  the  survivors  of  the  legatee  who  died  without 
issue.  The  will  declares  that,  in  case  of  the  death  of 
any  or  either  of  testator's  said  children,  Robert  Alex- 
ander Barry,  Rebecca  Shinn  Ireland,  Elizabeth  Ann 
Jennings  or  his  grandson,  William  Robert  Hall,  before 
having  received  the  portion  bequeathed  to  them,  and 
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leaving  issue,  the  share  of  the  parent,  so  dying,  to  go 
to  the  issue.  In  case  of  there  being  no  issue  of  those 
just  named  who  might  thus  die,  namely,  before  having 
received  his  or  her  share,  the  survivors  of  those 
named,  and  none  others,  were  to  take  the  share. 
Hence,  the  children  of  Mrs.  Bowne  have  no  interest 
in  the  share  allotted  to  Mrs.  Ireland. 
Decree  accordingly. 


<•■•! 


Westchester  County.— Hon.  OWEN  T.  COFFIN, 

SURROGATB. — AugUSt,  1887. 

Merritt's  Will. 

In  the  matter  of  the  probate  of  the  will  of  Annie 

P.  Mfrritt,  deceased. 

A  citation,  to  an  infant  under  fourteen,  residing  in  another  State,  should 
be  directed  to  be  served  personally  at  least  thirty  days  before  the 
return  day,  or  by  publication.  A  proposal  to  cause  the  party  and  his 
guardian  to  be  brought  into  this  State,  in  order  to  effect  a  shorter  ser- 
vice, will  not  be  approved. 

The  petition,  presented  with  a  view  to  obtain  a  cita- 
tion requiring  the  proper  persons  to  attend  the  pro- 
bate of  the  will  of  decedent,  stated  the  jurisdictional 
facts,  and  also  the  names  and  places  of  residence  of 
the  heirs  at  law  and  next  of  kin.  One  of  these  was  a 
minor,  under  fourteen  years  of  age,  residing  with  its 
father  at  Greenwich,  in  the  state  of  Connecticut.  The 
others  were  of  full  age,  residing  in  Westchester  county . 
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It  was  asked,  on  behalf  of  the  petitioner,  that  a  cita- 
tion, returnable  within  fourteen  days,  be  issued ;  he 
suggesting  that  he  would  procure  the  father  to  bring 
the  minor  within  the  county,  when  the  citation  should 
be  served  upon  them,  at  least  eight  days  before  the 
return  day  thereof. 

A.  C.  Brown,  for  petitioner. 

The  Surrogate. — The  petition  very  properly  stated 
the  ages  and  places  of  residence  of  the  parties.  This 
is  essential,  in  order  that  the  court  may  fix  the  return 
day  of  the  citation.  If  the  petition  had  not  stated 
such  facts,  an  affidavit  on  the  subject  would  have  been 
required  (Code  Civ.  Pro.,  §  2518;  Redf.  Surr.  Pr. 
[3d  ed.],  149).  If  it  appear  that  all  of  the  persons  to 
be  cited  reside  in  the  county  of  the  Surrogate  or  an 
adjoining  county,  a  return  day  will  be  fixed  so  that 
the  same  may  be  served  at  least  eight  days  prior 
thereto ;  if  in  any  other  county  of  the  State,  so  that 
the  service  may  be  made  at  least  fifteen  days  before 
the  return  day ;  and  if  out  of  the  State,  such  a  return 
day  must  be  fixed  as  to  enable  personal  service  there- 
of at  least  thirty  days  before  the  return  day,  or  a  re- 
turn day  fixed  at  least  six  weeks  in  advance,  in  order 
that  service  may  be  made  by  publication,  etc.  Al- 
though perhaps  not  strictly  necessary,  an  order  for 
the  issuing  of  the  citation  is  usually  entered,  but  an 
order  should  be  entered  where  the  service  is  to  be 
made  by  publication.  The  only  guide  the  Surrogate 
has,  by  which  to  fix  the  return  day,  is  the  place  of 
residence  stated  in  the  petition.     Hence,  if  the  resi- 
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dence  is  stated  to  be  in  another  State,  the  only  proper 
course  would  seem  to  be  to  make  the  order  for  per- 
sonal service  thirty  days  before  the  return  day,  or  by 
publication. 

It  would  appear  to  be  irregular,  in  fixing  a  return 
day,  to  be  influenced  by  a  promise  to  bring  the  party 
within  the  county  in  order  that  a  service  of  eight  days 
might  be  effected.  Section  2520  of  the  Code  provides 
how  service,  within  the  State,  shall  be  made.  "  A  ci- 
tation shall  be  so  served,  if  within  the  county  of  the 
Surrogate,  or  an  adjoining  county,  eight  days,"  etc. 
This,  I  take  it,  means  where  the  petition  shows  the 
residence  to  be  in  the  county  of  the  Surrogate  or  an 
adjoining  county.  The  non-residfent  is  entitled  to  the 
length  of  time  which  the  statute  awards  him,  although 
he  be  served  while  passing  through  the  county.  A 
minor  can  waive  no  rights,  and  it  would  seem  improper, 
if  not  illegal  to  bring  it  into  the  county  to  subject  it 
to  process. '  Of  course,  adults,  wherever  their  residence 
may  be,  may  waive  legal  service,  or  may  volunteer  an 
appearance,  so  as  to  confer  jurisdiction.  Minors  can- 
not. 

Application  denied. 
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ABATEMENT. 

See  INTERYBNTIOK  OP  PARTIES  ;  PBOBATE  OP  WtLL,  1. 

ACCOUNT. 
See  Allowance,  2. 

ACCOUNTING. 

1.  Upon  the  return  of  a  citation  issued,  in  a  special  proceeding  instituted 

under  Code  Civ.  Pro.,  §  2000,  as  amended  in  1884,  by  a  legatee  under  a 
will,  to  compel  the  personal  representative  of  a  deceased  executor 
thereof  to  account,  with  a  view  to  payment  of  his  legacy,  the  respond- 
ent cannot  present  a  petition,  under  id.,  §  2728,  for  a  judicial  settle- 
ment of  his  account,  and  a  citation  to  all  persons  interested  in  the  estate 
of  the  first  decedent  to  attend  the  same.    Crawford  v.  Crawford,  37. 

2.  Where  two  co-executors,  who  differed  respecting  matters  appertaining  to 

the  execution  of  their  trust,  which  might  have  been  satisfactorily  pre- 
sented in  one  proceeding,  filed  separate  accounts  of  their  transactions, 
each  of  wliich  was  contested  and  referred,  with  substantially  the  same 
results  that  would  have  been  accomplished,  liad  the  controversy  arisen 
in  respect  of  the  account  first  filed, — Held,  that  neither  executor,  nor 
any  of  the  other  parties,  could  recover  costs  or  counsel  fees  out  of  the 
estate  in  both  proceedings.    Matter  of  Weeks,  194. 

3.  A  petition  presented,  under  Code  Civ.  Pro.,  §  2717,  by  an  alleged  creditor 

of  a  decedent,  praying  for  an  accounting  by  the  executor,  and  the  pay- 
ment of  petitioner's  claim,  may,  wTiere  eighteen  months  have  expired 
since  the  Issuance  of  letters  testamentary,  be  granted  so  far  as  to  re- 
quire an  accounting,  though  subject  to  dismissal  as  to  the  payment  by 
reason  of  a  dispute  with  respect  to  the  validity  of  the  demand.  Matter 
qf  Cotodrey,  453. 

See  Administrator  with  Will  Annexed,  1 ;  Disputed  Claim,  1 ; 
Executors  and  Administrators,  3  ;  Youchebs,  1. 

ACCUMULATION. 

Where,  upon  an  accounting  by  testamentary  trustees,  it  appears  that  they 
have  on  hand  surplus  income  of  a  fund,  held  by  them  for  the  satisfac- 
tion of  annnities  and  other  charges  under  the  will  of  their  testator,  they 
cannot  be  directed,  against  the  objection  of  those  entitled  to  the  resi- 
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due,  to  hold  such  surplus  in  order  to  meet  the  possible  future  demands 
of  those  annuities  and  charges,  as  this  would  be  to  sanction  an  unlaw- 
f  ul  accumulation.    Matter  qf  Tilden,  230. 

ADEMPTION  OF  LEGACY. 
See  Donatio  intsr  Yiyos,  1. 

ADMINISTRATOR. 

See  EZBCUTOB6  and  Admimistrators  ;  Lettebs  of  Admikmtbation  ; 

Temporary  Administbatob. 

ADMINISTRATOR  WITH  WILL  ANNEXED. 

1.  An  administrator  with  a  will  annexed,  appointed  upon  the  death  of  the 

sole  sui'viviug  executor,  is  not  within  the  purview  of  Code  Civ.  Pro., 
§  2724,in  so  far  as  that  section  restricts  the  power  of  a  Surrogate,  to  per- 
mit or  compel  an  accounting  by  an  executor  or  administrator,  to  cases 
where  one  year  has  elapsed  since  letters  were  issued  to  Mm.  MiUter  qf 
Burlingy  47. 

2.  The  selection  of  an  administrator,  c.  t.  a.,  d.  &.  n.,  is  to  be  made  with 

reference  to  the  portion  of  the  decedent's  estate  left  unadministered. 
Matter  qf  Beakes,  128. 

3.  Testator,  by  his  will,  after  bequeathing  several  legacies,  directed  the  exec- 

utors to  convert  the  rest  of  the*  estate  into  money,  and  divide  it  into 
four  equal  parts,  one  of  which  he  gave  to  them  in  trust  for  the  bene- 
fit  of  sficcessive  life  tenants  ;  with  remainders  over.  The  first  life 
tenant  having  died,  and  the  office  of  executor  being  vacant,  the  occa- 
sion arose  for  the  appointment  of  an  administrator,  c.  t.  a.,  to  execute 
the  trust.— ITeid,  that  all  the  persons  immediately  and  ultimately 
Interested  In  the  fund  were  to  be  classed  together  as  **  principal  or 
specific  legatees,"  within  the  meaning  of  Code  Civ.  Pro.,  §  2643, 
subd.  2,  and  that  the  Surrogate  had  a  discretion  to  select  from  their 
number,  having  regsird  to  the  nature  of  their  respective  Interests. 
Id. 

4.  The  win  of  testatrix  named  no  executor,  and  no  residuary  legatee.    The 

subscribing  witnesses,  however,  testified  to  declarations,  made  by  testa- 
trix, of  a  wish  that  C,  one  of  the  principal  legatees,  and  one  of  two 
rival  applicants  for  letters  of  administration,  e.  t  a.,  should  be  entrust- 
ed with  the  enforcement  of  the  provisions  of  the  will. — Held,  that, 
ceteris  paribtis,  the  preference  so  expressed  was  entitled  to  weight 
in  makinsT  the  selection,  and  that  C.  should  be  appointed.  Matter  qf 
Powell,  281. 

6.  A  relative  of -a  decedent,  who  Is  also  a  resident  of  this  State,  will  be  pre- 
ferred, as  an  applicant  for  letters  of  administration,  e.  t.  a.,  of  her 
estate,  to  a  non-resident  stranger  in  blood.    Id. 
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0.  Where  a  testator's  residqary  estate  is  held  in  trust,  and  occasion  arises  for 

the  appointment  of  an  administrator  with  the  will  annexed,  the  benefi- 
ciary of  the  trust  is  entitled  to  letters  in  prefei'ence  to  the  trustee. 
Matter  qf  BouXy  523. 

ALLOWANCE. 

1.  The  per  diem  allowance,  authorized  by  Code  Civ.  Pro.,  §  2562,  for  prepar- 

ing for  trial,  cannot  be  lawfully  made  except  to  a  party  accounting, 
and  can  be  properly  made  to  such  a  party  only  in  so  far  as  the  labor 
of  preparation  is  demanded  by  the  best  interests  of  the  estate  concerned. 
MaUer  qf  Weeks,  104. 

2.  Theper  diem  allowance  which,  under  Code  Civ.  Pro.,  §  2562,  the  Surrogate 

may  award  to  an  executor  or  administrator,  for  counsel  fees  in  prepar- 
ing his  account,  is  not  intended  to  compensate  the  accounting  party 
for  his  personal  services  in  such  preparation,  but  is  to  enable  him  to 
secure  legal  assistance  and  advice  when  needed  for  putting  the  account 
into  proper  form.    Matter  qf  Peyser,  244 

3.  A  per  diem  allowance,  for  time  occupied  in  preparing  for  trial,  is 

permissible  only  in  respect  of  accounting  proceedings,  As  specified  in 
Code  Civ.  Pro.,  §  2562.    Matter  qf  Aaron,  362. 

See  Attobneys  and  Counsellors,  4. 

AMENDMENT. 
See  Jurisdiction,  2. 

ANCILLARY  LETTERa 

A  domiciliary  administrator  of  the  estate  of  a  decedent  who  died  a  resident 
of  another  state,  leaving  personal  property  in  New  York,  having  ap- 
plied here  for  ancillary  letters, — Held,  that,  in  view  of  applications 
then  pending,  in  behalf  of  relatives  of  decedent,  for  original  letters, 
the  petition  of  the  foreign  representative  might  be  denied,  in  the  dis- 
cretion of  the  court.    Matter  qf  Williams,  202. 

See  Official  Bond,  1. 

ANNUITY. 

An  annuity,  or  a  provision  in  the  nature  of  an  annuity,  for  the  payment 
of  which  resort  may  be  had  to  the  income  of  a  fund,  but  which  is  not 
directed  to  be  discharged  from  such  income  exclusively,  is  an  aliena- 
ble interest,  and  a  charge  upon  both  income  and  corpus.  Matter  qf 
Titford,  524. 

See  Accumulation  ;  Objection  ;  Will,  9. 

ANSWER. 

In  response  to  a  petition  for  a  decree  directini;  payment  of  an  instalment  of 
a  legacy,  amounting  to  $500,  after  tlie  same  liadbeoome  payable  by  the 
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terms  of  the  will,  the  executor  filed  an  answer  setting  forth,  npon 
information  and  belief,  that  petitioner  had  unlawfully  come  into  posses- 
sion of  four  bonds,  of  the  value  of  $4,000,  formerly  belonging  to  dece- 
dent, of  which  respondent  was  entitled  to  the  possession  as  executor, 
and  had  unlawfully  converted  the  same,  and  refused  to  transfer  them, 
or  to  pay  their  value;  and  that  an  action  was  pending  between  the 
parties  *'  for  the  recovery  of  said  bonds  or  their  value." — Heldy  that 
the  answer  was  insuilicient  as  a  defence,  under  Code  Civ.  Pro.,  §  2718, 
subd.  1.    Matter  qf  Selling,  225. 

APPEAL. 

1.  Further  time  to  serve  a  case  on  appeal  cannot  be  granted,  after  the  period 

within  which  such  service  may  be  made  has  fully  elapsed.  De  Lama- 
ter  V.  HavenSf  53. 

2.  The  authority  of  an  administrator  with  the  will  of  a  decedent  annexed 

is,  under  Code  Civ.  Pro.,  §  2582,  ipso  facto  siispended  by  an  appeal 
from  the  decree  granting  his  letters,  and  so  remains  unless  the  Surro- 
gate by  order  confers  upon  him  the  limited  powers  in  that  section 
specified.    Matter  of  Place,  228. 

APPEARANCE. 

A  petition  presented  under  Code  Civ.  Pro.,  §§  2726,  2808,  in  behalf  of  an 
infant,  praying  for  the  judicial  settlement  of  the  account  of  an  execu- 
tor, trustee,  cannot  be  dismissed  because  of  petitioner's  failure  to 
appear  by  general  or  special  guardian.  If  respondent,  on  return  of  the 
citation,  petitions  for  a  settlement  of  his  account,  a  special  guardian 
cannot  be  appointed  in  the  original  proceeding  ;  otherwise  such  an  ap- 
pointment is  proper  at  a  later  stage  of  the  cause.    Matter  qf  Wood,  345. 

APPORTIONMENT  OF  COMMISSIONS. 

Testator,  at  the  time  of  the  execution  of  his  will,  and  at  his  death,  was  the 
owner  of  a  large  estate,  of  which  his  personal  property  formed  a  triv- 
ial and  insignificant  portion.  He  appointed  four  executors,  to  each  of 
whom,  or  such  as  might  serve,  he  gave  **  the  sum  of  $1,200  annually, 
in  lieu  of  all  commissions  or  compensation  allowed  by  law."  By  seven- 
teen distinct  provisions,  certain  parcels  of  realty  were  devised  to  the 
executors  upon  trust,  to  collect  the  rents,  etc.,  and  pay  the  same  to 
specified  beneficiaries  during  life,  after  proper  deductions  for  taxes,  and 
other  charges,  with  respective  remainders  over.  The  will,  however,  in 
no  instance,  designated  the  executors  as  **  trustees." — Held,  that,  1.  In 
construing  the  provision  for  a  salary  to  the  executors,  the  court  might 
inquire  into  the  character  and  amount  of  the  testator's  estate,  both  at 
the  time  of  execution  of  his  will,  and  at  the  time  of  his  death.  2.  It 
appearing  that  the  personal  property  would  be  little  more  than  ade- 
qiiate  for  the  payment  of  the  fixed  salary  for  a  single  year,  while  the 
wlK  imi)bsed  upon  the  executors  onerous  and  delicate  duties  in  hand- 
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ling  the  real  property  and  distributing  its  rents  and  profits,  such  sal- 
ary must  be  deemed  to  have  been  intended  as  a  reward  for  all  services 
at  any  time  rendered  in  connection  with  the  entire  estate.  3.  It  being 
impossible  to  fix  upon  any  just  and  fair  basis  of  apportionment  of 
the  salaries,  as  between  tbe  real  estate  and  tlie  personalty,  and  as 
between  the  life  devisees  and  tlie  remaindermen,  the  provision  for 
executorial  compensation  must  fail  because  of  its  vagueness  and  un- 
certainty.   Matter  of  Weeks,  194. 

See  Commissions,  7,  9. 

APPORTIONMENT  OP  RENTS. 

The  purpose  of  the  act,  L.  1875,  ch.  542 — declaring  that  certain  rents,  an- 
nuities, dividends  and  other  payments  shall  be  apportioned  so  that  on 
the  death  of  any  person  interested  therein,  or  on  the  determination  by 
any  other  means  whateter,  of  his  interest,  he  or  his  executors,  etc.,  shall 
be  entitled  to  a  proportion  therein  specified — as  regards  property  devised, 
was  to  provide,  not  for  the  apportionment  of  rents  as  between  those 
entitled  to  the  testator's  personal  estate  and  the  devisees  of  his  real 
property,  but  for  such  apportionment  as  between  successive  takers  of 
the  realty.    MaUer  qf  Weeks,  194. 

APPRAISAL. 
See  CoLLATEBAii  Tax,  7. 

APPRAISER. 
See  Collateral  Tax,  1,  4 

ASSETS. 

1,  The  disposition  of  moneys  paid,  at  a  decedent's  death,  by  benefit  associa- 

tions whereof  he  was  a  member,  is  governed  by  the  regulations  of  those 
associations,  such  moneys  not  constituting  assets  of  his  estate.  MaUer 
qf  Brooks,  826. 

2.  A  policy  of  insurance  upon  the  life  of  a  decedent,  who  at  the  time  of  his 

death  was  not  a  resident  of  the  State,  issued  by  a  domestic  corporation 
having  its  principal  office  in  New  York  county,  is  an  asset  which, 
under  Code  Civ.  Pro.,  §  2478,  confers  jurisdiction  upon  the  Surrogate's 
court  of  that  county  to  grant  letters  of  administration  of  the  estate, 
though  the  instrument  is  without  the  State  at  the  time  of  the  appli- 
cation.   Matter  qf  Miller,  SSI, 

See  Jurisdiction,  5. 

ATTESTATION. 
See  Jurisdiction,  10. 
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ATTORNEYS  AND  COUNSELLORS. 

1.  The  proTisioQ  of  General  Rule  2,  that  *'  all  papers  served  or  filed  must  be 

indorsed  or  subscribed  \v'ith  the  name  of  the  attorney  or  attorneys, 
and  his  or  their  office  address,  or  place  of  business,"  is  sufficiently 
comi)lied  with,  in  the  case  of  a  notice  of  entry  of  a  decree,  where  the 
name  of  the  attorney  subscribed  to  the  notice  is  followed  by  the  des- 
igiiaiion  of  a  locality  which  is  in  fact  his  office,  although  not  in  terras 
described  as  such,  or  as  his  "place  of  business."  De  Lamater  v. 
UacenSj  53. 

2.  Where  the  committee  of  the  property  of  a  lunatic  employs  an  attorney  to 

perform  professional  services  in  a  matter  pertaining  to  his  trust,  the 
remedy  of  the  latter,  for  his  compensation,  is  against  the  committee, 
personally,  and  not  against  the  fund  which  he  represents.  Kovsing 
V.  Morally  56. 

3.  A  beneficiary  under  decedent's  will  having,  by  his  attorney,  instituted  a 

special  proceeding  to  compel  the  executors  to  account,  with  aview  tose- 
curiiii;  his  interest  in  the  estate,  entered  into  an  agreement  in  writing 
with  such  attorney  to  pay  the  latter,  in  consideration  for  his  services 
one  half  the  amount  for  which  the  party's  interest  might  be  com- 
promised or  settled,  giving  the  attorney  a  lien  on  said  sum,  and  stipu- 
lating not  to  compromise  his  claim  without  the  attorney's  knowledge. 
The  will  conferred  upon  the  executors  a  power  to  sell  decedent's  real 
property. — ileldy  1.  That  such  agreement  was  valid  and  binding  upon 
the  party.  2.  That  none  of  the  real  property  unsold  by  the  executorj, 
under  the  testamentary  power,  could  be  included  in  estimating  the 
value  of  the  party's  interest, — the  executors  not  being  bound  to  account 
therefor.    2uaUer  of  Fernbacher,  219, 

4.  Where  the  daughter  and  sole  next  of  kin  of  a  decedent,  her  father,  while 

engaged  in  contesting  his  will,  which  constituted  her  a  cestui  que  trust 
with  an  interest  less  than  would  belong  to  her  in  case  the  will  were  re- 
fused probate,  made  application  to  the  court  for  an  allowance,  pendente 
litey  out  of  the  income  of  the  estate  for  her  snppoit ;  which  was  oi>- 
posed  by  her  attorney,  insisting  upon  the  protection  of  his  lien  for  sei^ 
vices  rendered  in  the  cause, — //cW,  that  such  lien,  if  any  existed,  could 
attach  only  to  the  excess  of  contestant's  interest  in  case  intestacy  were 
decreed,  over  that  passing  to  her  under  the  will  if  sustained,  and  so 
furnished  no  reason  for  refusing  to  grant  the  appli^tion  to  an  extent 
not  exceeding  the  amount  of  the  latter  interest.     Matter  of  Hoyt,  432. 

5.  Under  1  R.  S.,  730,  §  63,  enacting  that  "  no  person  beneficially  Interested 

in  a  trust  for  the  receipt  of  the  rents  and  profits  of  lands  can  assign  or  in 
any  manner  dispose  of  such  interest,"  extended  by  the  decisions  to  a 
trust  of  personalty, — an  attorney  for  a  beneficiary  of  such  a  trust, 
created  by  will,  employed  to  contest  the  probate  thereof,  cannot,  by 
virtue  of  his  retainer,  secure,  pending  the  contest,  a  lien  upon  income, 
the  disposition  of  which,  for  the  contestant's  benefit,  the  Surrogate  has 
power  to  direct.     Id, 

6.  As  to  whether  an  attorney  for  a  party  to  a  special  proceeding  In  a  Surro- 
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gate's  conrt  is  entitled  to  the  benefits  of  the  provision  of  Code  Civ.  Pro., 
§  66,  declaring  that,  *'  from  the  commencement  of  an  action,  or  the  ser- 
vice of  an  answer  containing  a  counterclaim,  the  attorney  who  appears 
for  a  party  has  a  lien  upon  his  client's  cause  of  action  or  counterclaim," 
etc.,— gucerc.    Matter  qf  Hoyt,  432. 

See  SuBscBiBiNO  Witness;  Substitution  op  Attorneys. 

BANK  DEPOSIT. 

At  the  time  of  decedent's  death,  there  was  on  deposit,  in  a  savings  bank, 
to  the  joint  credit  of  himself  and  wife,  a  sum  of  over  $1,900,  which  the 
widow,  after  her  appointment  as  administratrix,  withdreM'  from  the 
bank,  and  one  half  of  which,  less  $150  set  apart  for  her  benefit,  was 
included  in  an  inventory  of  decedent's  property. — Ueldj  that  an  ex- 
ception to  a  finding  that  the  amount  of  the  deposit  was  the  joint 
property  of  decedent's  estate  and  his  widow,  and  that,  in  the  absence 
of  evidence  as  to  the  respective  proportions,  the  latter  was  accountable 
as  administratrix,  for  only  one  half  thereof,  should  be  overruled.  Mat- 
ter of  Brooks,  Q2Q. 

See  Discovert  of  Assets,  4;  Preferred  Creditor. 

BENEFIT  ASSOCIATION. 
See  Assets,  1 ;  Funeral  Expenses,  2. 

BENEVOLENT  SOCIETIES. 
See  Charitable  Bequests. 

BEQUEST. 
See  Charitable  Bequests;  Legacy. 

BURDEN  OF  PROOF. 
See  Vouchers,  2. 

CASE  ON  APPEAL. 
See  Appeal,  1  ;  Findings. 

CASES  ADHERED  TO,  APPROVED,  COMPARED,  DISAPPROVED, 

DISTINGUISHED,  FOLLOWED. 

Barry  r.  Lambert,  98  N.  Y.,  300 — distinguished.    Matter  of  Dunn,  124. 
Coope  r.  Lowerre,  1  Barb.  Ch.,  45 — approved  and  followed.    Matter  of 

Cutting,  456. 
Griffin  v.  Ford,  1  Bosw.,  128— compared.    Matter  of  Tilford,  524. 
Hunter  V.  Hunter,  17  Barb.,  25— compared.     Matter  of  Tilford,  524. 
Jackson  r.   Twenty-third  St.   R.   R.   Co.,  88  N.  Y.,  520— distinguished. 

Matter  cf  Townsend,  147. 


d 
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King  «.  Talbot,  40  N.  Y%,  76— compared.    Matter  cf  Cant,  209. 

Laytin  v.  Davidson,  95  N.  IT.,  2(53— distinguished.    Matter  qf  Toiwiaend, 

147. 
Lyons  ».  Mahan,  1  Dem.,  180— distinguished.    Matter  <tf  Marshall,  357. 
Manice  u.  Manice,  43  N.  Y.,  369— compared.     Jennings  v.  Barry,  531. 
Matter  of  Cogswell,  4  Dem.,  248— distinguished.    Matter  qfLrfever,  184. 
Matter  of  Doilge,  24  Week.  Dig.,  3— followed.     Matter  qf  Uoyt,  284. 
Matter  of  Eddy,  10  Abb.  N.  C,  396— disapproved.     Matter  of  Weeks,  194. 
Matter  of  Gerard,  1  Dem.,  244— distinguished.     Matter  of  Fogg,  422. ' 
Matter  of  Gray,  42  Hun,  41 1— distinguished.    Matter  qf  Potter,  108. 
Matter  of  Mahan,  98  N.  Y.,  372-<ii8tingul8hed.     Jennings  v.  Barnj,  5:)!. 
Matter  of  Thompson,  28  How.  Pr.,  581— followed.     Matter  qf  lioux,  r,::3. 
Metzger  c.  Metzger,  1  Bi-adf.,  205-^ompared.     Orser  v.  Orser,  21. 
Monarque  v,  Monarque,  80  N.  Y.,  320— dUtinguished.    Matter  of  Rusi<fll. 

388. 

Moore  r.  Hegemau,  72  N.  Y.,  876— distinguished.    Matter  of  Russell,  ?^. 
Popham  V.  Spencer,  4  Bedf.,  401— adhered  to.     Cratqford  v.  Crawford, 

37. 
Rauchfuss  v.  Rauchfuss,  2  Dem.,  271— distinguished.    Matter  of  Marshall, 

357. 
Roosevelt  r.  Roosevelt,  5  Redf.,  264 — distinguished.     Trust  Co,  v.  ^nll,  73. 
Russell  c.  Hartt,  87  N.  Y.,  9— followed.     Matter  qf  Delaplaine,  398. 
Russell  0.  Russell,  36  N.  Y.,  581 — distinguished.     Matter  qf  Davids,  14. 
Sisters  of  Charity  v.  Kelly,  67  N.  Y,  409 — compared.    Matter  qf  Acker,  19. 
Smith  0.  Meakim,  2  Dem.,  129 — disapproved.     Shute  v.  Shute,  1. 
Spencer  v.  Popham,  6  Redf.,  428 — adliered  to.     Cravtford  v.  Crattford, 

37. 
Wilmerding  v.  McKesson,  103  N.  Y.,  329— distinguished.    Matter  qf  Hallt 

42. 

Young  o.  Young,  80  N.  Y.,  422— distinguished.    Matter  qf  Townsend,  147. 

CESTUI  QUE  TRUST. 
See  Testamentary  Trust;  Testamentary  Trustee;  Trust, 

CHARITABLE  BEQUESTS. 

Under  L.  1860,  ch.  360,  declaring  that  no  person  leaving  a  husband,  wife, 
child  or  parent  shall  devise  or  bequeath  to  any  benevolent,  etc.,  soci- 
ety more  than  one  half  of  his  estate,  after  the  payment  of  debts,  the 
value  of  the  whole  estate  owned  by  a  testator  at  the  time  of  his  death 
is  to  be  reckoned,  including  property  of  which  the  will  expressly  states 
that  it  omits  to  dispose.    Matter  qf  Modemo,  288. 

CITATION. 
See  Sale  op  Real  Estate,  3;  Seryicb  of  Citation. 
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CODE  OF  CIVIL  PROCEDURE. 
[8€ction8  construed  or  died,] 


f  m.  Matter  ((f  Eoyt,  432. 

§  395.  Matter  af  Thompson,  398. 

§  414.  Matter  of  Van  Dyke,  331. 

§  724.  Hood  V.  Hood,  50. 

I  758.  Matter  of  Dunn,  124. 

§  763.  Matter  of  Clark,  377. 

5  779.  Matter  of  Llppincott,  299. 

§  829.  Matter  of  Scheuer,  369. 

§  829.  Matter  qf  Musgrave,  427. 

§  835.  Matter  of  Elsian,  154. 

f  I  870-886.  Matter  of  McCoskry,  256. 

§  1282.  Hood  y.  Hood,  50. 

S  1393.  Matter  qf  Winans,  138. 

§  1819.  Matter  of  Van  Dyke,  331. 

f  1819.  Matter  qf  Thompson,  393. 

§f  1832-1834.  Matter  of  Woodworth,  156. 

f  1801.  Matter  of  Delaplaine,  d^. 

§  1868.  Matter  of  Oall,  374. 

§  2236.  Matter  of  Battle,  447. 

§  2348,  subd.  3.  Matter  of  Henry,  272. 

§  2472.  Cocks  v.  Hatiland,  11. 

§  2476.  Matter  qf  Hopper,  242. 

§  2478.  Matter  qf  Hopper, 

f  2478.  Matter  qf  Miller,  381. 

§  2481,  subd.  6.  Matter  of  Tilden,  230. 

§  2481,  Rubd.  11.  Kowing  v.  Moran,  56. 

§  2520.  MerritVs  Will,  544. 

§  2.539.  Matter  qf  McCoskry,  256. 

§  2545.  Matter  qf  Hoyt,  284. 

§  2.547.  Matter  qf  McGovem,  424 

§  2552.  Matter  of  Battle,  447. 

§  25.55.  Matter  of  Battle,  447. 

§  2556.  Matter  qf  Lippincott,  290L 

§  2557.  Matter  qf  Henry,  272. 

§  266L  Delamater  v.  McCaskie,  a 

f  2562.  Jfatfcr  o/  TTeeifc^,  194. 

f  2562.  Matter  qf  Peyser,  244» 
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I  2562.  Matter  <if  Aaroitf  362. 

§  2r>82.  Matter  qf  Place,  228. 

§  2002.  Chambers  v.  Crulkshank,  414. 

§  200(5.  Matter  qf  Fithian,  305. 

§  2(K)G.  JfaUer  of  Van  Dyke,  831. 

§  2(311.  Matter  of  McMulkin^  2d&. 

§  2011.  Ifatfer  of  Delaplaine^  898. 

§  2013.  Matter  of  McGotem^  424. 

§  2021.  Jfat^erq/'De/aplaine,  388. 

§  2624.  Jfat^er  ({/'  TAomptfon,  117. 

§  2624.  Matter  qfModerno,  28& 

§  2635.  Matter  of  Delaplaine,  398. 

§  2636.  Ifatier  q/"  Sears,  497. 

§  2639.  Jfa^ter  qf  Beakea,  128. 

§  2643.  Jfojtfer  qf  Powell,  281. 

§  2643.  Jfa^ter  qf  Roux,  523 

§  2643,  subd.  2.  Matter  of  Beakes,  128. 

§  2662.  ^a«er  o/  TTiWianw.  292. 

§  2668,  sub  J.  1.  Matter  qfEimer,  88& 

§  2672.  Jfa^^er  of  Fleming,  886. 

§  2672.  Afa«er  of  Aaron,  862. 

§  2685.  3fatter  of  Brewster,  26a 

§  2685.  Jfae^er  of  Petrie,  352. 

§  2694.  Matter  of  McMulkin,  29BL 

§  2697.  Matter  of  Williams,  292, 

§  2699.  Matter  of  Musgrave,  427. 

§  2706.  Matter  of  Knittel,  d^U 

§  2713.  Delamater  v.  McCaskle,  a 

f  2717.  Matter  of  Conway,  290. 

§  2717.  ilfa«er  o/  Cowdrey,  453. 

§  2718.  ^atfcr  o/  Cowdrey,  453. 

§  2718,  subd.  1.  Matter  of  Selling,  ^S&. 

§  2719.  3fo^^pr  of  Selling,  225. 

§  2724.  Matter  of  Burling,  47. 

§  2726.  Matter  of  Wood,  345. 

§  2728.   Crairford  v.  Crawford,  87. 

§  2729.  3fa«er  o/  Wood,  345. 

§  2734.  Orscr  v.  Orser,  21. 

§  2734.  Matter  of  Rowland,  216. 

§  2736.  Hawley  v.  Singer,  82. 
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§  2736.  Smith  v.  Buchanan,  160. 
§  2736.  Matter  qf  Ihinkel,  188. 
§  2737.  Matter  of  Weeks,  IW. 
§  2739.  Matter  of  Eisner,  388. 
§  2749.  Matter  of  Davids,  14. 
§  2750.  Matter  of  Rosenjield,  251. 
§  2754.  Matter  of  Davids,  14. 
§  2756.  MaUer  of  Rosenjield,  251. 
§  2759.  MaU&r  of  Rosenjield,  251. 
§  2793,  sabd.  5.  Shute  v.  Shute,  1. 
§  2792,  subd.  6.  Cook  v.  IToodarJ,  97. 
§  2793,  subd.  7.  Cook  v.  ff'oodard,  97. 
§  2806.  Matter  cf  Wood,  345. 
§  2&1&  Jf  cU^er  or  iSear^,  497. 
§  2816.  Matter  of  Wood,  345. 
i  2871.  Jtfaf^er  qf  FetrU,  852. 

CODICIL. 
See  Execution  of  Will. 

COLLATERAL  TAX. 

1.  Under  L.  1885,  cb.  483,  entitled  "  an  act  to  tax  gifts,  legacies  and  collat- 

eral inheritances  in  certain  cases,'*  it  is  only  necessary  to  appoint  an 
appraiser  where  specific  legacies,  subject  to  tax,  are  given,  or  where 
taxable  inheritances  exist,  or  estates  in  fee  are  devised,  or  remainders, 
annuities,  life  estates,  or  terms  of  years  are  created.  Matter  of  Jones, 
30. 

2.  The  phrase,  "  lineal  descendants,"  in  the  exemption  clause  of  §  1,  in- 

cludes only  those  of  the  decedent.     Id. 
8.  The  requirement  of  §  13,  that  an  appraiser  be  appointed  "  to  fix  the  value 
of  property  of  persons  whose  estates  shall  be  subject  to  the  payment  of 
sahl  tax,"  has  reference  to  the  estates  qf  persons  taking,  as  legatees 
or  otherwise,  and  not  to  the  estate  of  the  decedent.    Id. 

4.  Testator,  who  died  leaving  real  and  personal  property,  by  his  will  directed 
the  former  to  be  sold,  and  disposed  of  the  entire  estate,  in  general 
legacies,  without  remainders,  to  descendants  of  deceased  brothers 
and  sisters,  and  to  strangers  in  blood.  The  district  attorney  having 
applied  (1)  for  the  appointment  of  an  appraiser  to  fix  the  value  of  the 
estate,  and  (2)  for  a  citation,  to  all  persons  interested,  to  show  cause 
why  the  tax  imposed  by  L.  1885,  ch.  483,  should  not  be  paid, — Held, 
(1)  that  no  appraisal  was  required;  (2)  that  the  issue  of  the  citation 
asked  for  was  not  provided  for  by  the  statute;  and  (3)  that  each  appli- 
cation should  be  denied.    Id, 
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5.  It  seerna,  that  the  only  mode  which  the  Surrogate  can  employ,  to  enfoice 

the  liability  of  an  executor  or  administrator  to  pay  the  tax  imposed  by 
the  act  in  question,  is  to  refuse  to  allow  him  cretKt,  on  his  accounting, 
for  the  amount  of  such  liability,  unless  he  produce  the  voucher  therein 
mentioned.    Id. 

6.  Under  L.  1885,  ch.  483,  imposing  a  tax  upon  property  passing  by  will»  in- 

testacy, or  transfer  taking  eifect  after  the  death  of  the  transferor,  to  a 
person  other  than  *' father,  mother,  husband,  wife,  children,  brother 
and  sister  and  lineal  descendants  bom  in  lawful  wedlock,"  etc,  the 
exemption  of  descendants  extends  only  to  those  who  occupy  that  ixila- 
tion  towards  the  testator,  intestate,  or  person  making  the  transfer 
described.    Matter  qf  Smith,  90. 

*?.  The  design  of  the  proviso,  in  the  first  section  of  that  act,  "  that  an  estate 
which  may  be  valued  at  a  less  sum  than  five  hundred  dollars  shall  not 
be  subject  to  said  tax  or  duty,"  is  to  exempt  small  legacies,  etc.,  from 
the  imposition, — ^the  estate  specified  being  that  of  the  taker,  and  not 
that  of  the  testator,  intestate,  or  transferor.    Id. 

8.  In  appraisals  made  under  L.  1885,  ch.  483,  entitled  ''an  act  to  tax  gifts, 

legacies  and  collateral  inheritances  In  certain  cases,"  the  value  of  a 
life  estate  is  to  be  ascertained  by  reference  to  the  tables  of  mortality 
adopted  by  the  General  Rules  of  Practice.    Matter  of  Robertson,  92. 

9.  Property  within  the  State,  passing  by  the  will  of  one  who  died  a  res- 

ident of  another  State,  to  persons  not  witliin  the  classes  exempted  by 
L.  1885,  ch.  483,  entitled  "An  act  to  tax  gifts,  legacies  and  inherit- 
ances in  certain  cases,"  is  subject  to  the  tax  thereby  imposed.  Mat- 
ter of  Enston,  93. 

10.  Legacies  to  descendants  of  brothers  or  sisters  of  a  testator  are  tax- 
able under  the  collateral  inheritance  tax  act,  L.  1885,  ch.  483.  Mailer 
of  Miller,  132. 

11.  So  are  legacies,  to  persons  not  exempt,  of  less  than  five  hundred  dol- 
ors;—the  proviso  "that  an  estate  which  may  be  valued  at  a  less  sum 

than  five  hundred  dollars  shall  not  be  subject  to  said  duty  or  tax," 
referring  to  the  estate  of  the  decedent,  and  not  to  the  interest  of  a  leg- 
atee or  other  taker.    Id, 

12.  In  determining  what  "societies,  corporations  and  institutions"  are 
"exempted  by  law  from  taxation,"  within  the  meaning  of  the  act 
cited,  the  rule,  that  statutes  of  exemption  are  to  be  strictly  construed, 
does  not  require  that  only  such  societies  be  deemed  exempt  as  are 
declared  so  to  be  by  their  charters;  it  is  enough  if  the  society  claiming 
the  immunity  belong  to  a  class  exempted  by  general  statute.    Id. 

la  L.  1885,  ch.  483,  entitled  "an  act  to  tax  gifts,  legacies  and  collateral  inher- 
itances in  certain  cases,"  does  not  contravene  theconstllutlon  of  the 
State,  by  reason  of  its  conferring  upon  Surrogates  powers  unauthorized 
by  that  instmment,  or  omitting  to  require  proper  notice  to  be  given  to 
the  porsons  to  be  taxed,  or  falling  to  state  the  object  to  which  the  tax 
is  to  be  applied.      Matter  of  McPherson,  166. 
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14.  Under  L.  1885,  ch.  483,  entitled  ''An  act  to  tax  gifts,  legacies  and  col- 
lateral inheritances  in  certain  cases,"  property  is  not  taxable  unless  and 
until  it  '*  passes  "  in  the  manner  therein  described.  Hence,  a  contin- 
gent remainder,  bestowed  by  will  upon  one  not  in  a  class  exempted  by 
the  act  mentioned,  is  not  to  be  appraised  or  taxed,  until  tlie  defeating 
contingency  has  been  rendered  forever  impossible  of  occurrence.  Mat- 
ter  of  L^ever,  184. 

16.  As  to  whether  the  statute,  L.  1885,  ch.  483,  entitled  *'  an  act  to  tax  gifts, 
legacies  and  collateral  inheritances  in  certain  cases,''  commenced  and 
took  i'ffect  on  the  day  of  its  passage,  or  on  the  twentieth  day  there- 
after— quasre.    Matter  qf  Chardavoyne^  466. 

16.  Tlie opening  clause  of  the  first  section  of  the  act  cited,  viz.  :  "after  the 
passage  of  this  act,"  is  grammatically  related  to  the  word  •*  pass  "  or 
"die,"  in  that  section  occurring  ;  and  is  operative  to  subject  to  taxa- 
tion property  passing,  in  the  manner  specified,  to  one  not  exempt, 
from  an  owner  dying  after  June  10th,  1885.     Jd, 

17.  L.  1885,  ch.  483,  entitled  "  An  act  to  tax  gifts,  legacies  and  collateral  in- 
heritances in  certain  cases,"  is  to  be  properly  regarded  as  imposing  a  tax 
upon  the  devolution  of  and  succession  to  a  decedent's  property,  and 
not  upon  the  property  itself.     Matter  of  Howard,  483. 

18.  The  will  of  testatrix  directed  the  executors  thereof,  as  soon  as  conven- 
ient after  death,  to  sell  for  cash  all  bonds  which  she  should  own  at  the 
time  of  her  death,  collect  all  moneys  due,  and  divide  and  i)ay,'outof 
the  proceeds  of  sale  and  other  funds,  certain  pecuniaiy  legacies.  No 
allusion  was  made  to  the  possession  of  United  States  bonds,  although 
a  portion  of  the  estate  consisted  of  such  securities.  The  executors, 
upon  their  accounting,  having  asked  credit  for  a  payment  of  moneys 
made  to  tlie  comptroller  under  L.  1885,  ch.  483,  certain  legatees  object- 
ed and  asked  to  be  relieved  from  the  burden  imposed  upon  them  so 
far  as  concerned  the  value  of  the  bonds  in  question,  upon  the  ground 
that  the  same  were  exempt  from  taxation. — Held,  that  the  tax  imposed 
and  paid  was  not  upon  property  but  upon  tlie  passing  thereof  ;  that 
the  fact  that  a  portfou  thereof  consisted  of  government  securities  was 
immaterial  ;  and  that  the  objection  must  be  overruled.    Id. 

COLLECTION  OF  DEBT. 

Executors  who  surrender  to  the  government  U.  S.  bonds,  called  by  the 
latter,  being  assets  of  their  decedent's  estate,  cannot  be  held  thereby  to 
collect  a  dehtf  within  the  meaning  of  a  provision  in  the  will  allowing 
them  five  per  cent,  on  all  sums  received  from  the  •*  collection  of  debts 
owing"  to  the  decedent.    Matter  of  TUden,  230. 

COMMISSIONS. 

1.  A  judgment  of  the  Supreme  court,  rendered  in  an  action  brought  to  deter- 
mine whether  an  executor  was  bound  to  sell  corporate  stock,  in  the 
course  of  administration,  or  deliver  it  to  legatees, — ^under  the  provis- 
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ions  of  a  will  which  ordered  the  executor  not  to  sell  the  stock,  but  to 
deliver  a  certain  number  of  shares  to  each  legatee, — directed  that  the 
stock  should  pass  to  the  legatees  specifically  and  be  delivered  to  them 
'  in  specie. — Held,  that  this  was  not  an  adjudication  that  the  bequests 
of  stock  were  specific,  in  such  a  sense  as  to  deprive  the  executor  of 
commissions  upon  the  value  thereof.    Hawley  v.  Singer,  82. 

2.  The  amount  of  commissions  of  a  general  guardian  of  an  Infant's  prop- 

erty, under  Code  Civ.  Pro.,  §  2736— determined.    Id, 

3.  Testator,  by  his  will,  gave  the  residue  of  his  real  and  personal  property  to 

his  executors,  in  trust  to  sell  the  former,  and  divide  the  proceeds  of 
the  entire  residue  into  thirty-two  eqiuil  parts;  whereof  he  directed  the 
executors  to  invest,  in  their  names  as  trustetis,  five  for  the  benefit  of 
his  daughter,  M.,  eight  for  that  of  his  daughter,  B.,  and  nineteen  for 
that  of  his  daughter,  C,  during  their  respective  natural  lives,  and, 
at  the  death  of  each  of  his  said  daughters,  to  pay  the  principal  in- 
vested for  her  benefit  to  her  descendants.  He  appointed  C.  and  two 
others  **  executors  of  this  my  will,  and  trustees  of  the  several  trusts  here- 
inbefore created,"  and  provided  in  case  "  any  of  said  trustees"  should 
die  or  become  disqualified,  for  the  appointment  of  asucces^r. —  Held, 
that  the  executors  were  not  entitled  to  double  commissions.  Matter 
of  Townsendf  147. 

4.  Proceeds  of  the  sale  of  a  decedent's  real  property,  made  by  the  executors 

pursuant  to  valid  directions  contained  in  the  will,  are  to  be  reckoned 
as  part  of  the  personal  estate,  for  the  purpose  of  an  allowance  of  com- 
missions under  Code  Civ.  Pro.,  §  2736,  according  to  which,  where  the 
personal  estate  of  a  decedent  amounts  to  $100,000,  or  over,  above  all 
debts,  three  full  commissions  are  distributable  among  three  or  more 
executors,  according  to  the  services  rendered  by  them,  respectively. 
Smith  V.  Buchanan,  169. 

5.  The  statute  enlarging  the  commissions  of  executors,  etc.,  in  case  of  the 

estates  described,  was  based  upon  the  theory  that  such  an  estate  could 
afford  to  suitably  reward  a  faithful  trustee  for  its  administration,  and 
that  the  rate  previously  allowed  was  too  small  to  compensate  him  for 
the  labor  and  responsibility  involved.    Id. 

6.  Testator  died,  leaving  an  estate,  which  comprised  both  real  and  personal 

property,  amounting  to  more  than  $100,000,  over  all  his  debts,  and  a 
will  appointing  three  executors,  who  qualified  and  acted,  and  to  whom 
the  residue,  after  certain  specific  dispositions,  was  given  in  trust  to 
convert  into  money,  hold  and  invest  sufficient  of  the  proceeds  to  pro- 
vide for  the  payment  of  annuities,  and  ultimately  to  divide  the  entire 
principal  among  testator's  children.  The  right  to  three  full  commis- 
sions, claimed  by  the  executors  upon  their  accounting,  had  after  the 
death  of  the  annuitants,  depended  upon  whether  the  proceeds  of  realty 
disposed  of  by  the  former  were  to  be  considered,  for  this  purpose,  per^ 
sonal  estate.  Most  of  the  parcels  of  such  property  had  been  conveyed, 
at  agreed  valuations,  to  the  children,  by  the  executors,  who  took  re- 
ceipts for  the  purchase  price,  and  applied  ihe  amounts  upon  the  dia- 
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.^  tributive  shares  of  the  grantees. —He/tZ,  that,  under  the  will,  the  real 

^  property  was  to  be  converted  into  personalty,  and  distributed  to  the 

..  children  as  such;  and  that  the  executors  were  entitled  to  three  full 

"  coininissions,  to  be  awarded  iu  proportions  which  appeared  to  have 

'^  been  fairly  earned.    Id, 

7.  The  authority  possessed  by  a  Surrogate's  court,  to  apportion  commissions 

among  co-executors,  carries  with  it,  incidentally,  power  to  enforce  pay- 

'^  ment  uf  a  siun  awarded  in  such  behalf,  in  like  maimer  as  any  other 

moneys  decreed  to  be  paid.    Matter  ofJJunkel,  188. 

^  S,  It  seems  that  the  responsibility  of  his  position,  alone,  entitles  one  of  two 

^  or  more  co-executors  to  a  share  of  the  commissions,  independently  of 

' '  the  services  rendered  by  him  in  the  administration  of  his  decedent's 

'  estate.     Id, 

9.  One  of  the  two  co-executors  of  decedent's  will,  who  were  also  legatees 
thereimder,  having  filed  a  petition  praying  for  a  judicial  seltl«ment  of 
the  account  of  himself,  and  associate,  and  an  apportionment  of  com- 
missions, the  latter  set  up  and  proved  that  petitioner  and  the  other 
beneficiaries  had  executed  an  instrument  acknowledging  the  receipt  of 
their  respective  shares^  and  consenting  to  the  entry  without  notice,  of 
an  order  discharging  respondent  from  office  as  executor.  The  sum 
due  for  commissions  had  also  been  agreed  upon,  and  the  entire 
amount  thereof  retained  by  respondent,  though  the  evidence  showecl 
no  intent,  on  the  part  of  petitioner,  to  waive  his  right  to  a  ratable 
proportion. — Heldf  that  the  instrument  in  question  did  not  affect  peti- 
tioner's claim  to  a  share  of  the  commissions;  that  respondent  could 
be  compelled  to  account  for  the  amoimt  thereof,  withheld  by  him, 
with  interest,  as  for  assets  in  his  hands;  and  that  the  same  should 
be  apportioned  between  the  executors  according  to  the  services  ren- 
dered by  them,  respectively.    Id. 

10.  Testator,  by  hiJ  will,  which  allowed  to  the  executors,  "  on  the  proceeds 
of  sale  of  real  estate,  one  per  cent,  of  the  amount  received,"  gave  the 
residue  of  his  estate,  real  and  personal,  to  his  children,  in  equal  shares, 
authorizing  his  executors  to  execute  all  conveyances  necessary  to  effect 
a  division,  or  in  order  to  sell  and  convert  into  money  any  part  of  his 
real  estate.  A  division,  in  specie,  of  certain  of  the  real  estate  having 
been  made  among  tl>e  children,  by  deeds  executed  by  the  executors  , 
and  others  interested, — Held,  that  commissions  on  the  proceeds  of 
sale  of  real  estate  were  not  earned  by  the  action  of  the  executors,  in  i 
such  allotment  and  conveyance.     Matter  of  Tilden,  2«30.                                             J 

11.  A  disallowance  of  an  item  in  a  trustee's  account,  representing  a  sum  re-  ■; 
tained  by  him  as  commissions,  the  retention  whereof  has  hpen  sanction-  \ 
ed  by  a  decree  entered  upon  a  judicial  settlement,  cannot  be  effected  by  ! 
denying  commissions  on  a  subsequent  accounting,  in  an  amount  equal  J 
to  the  alleged  prior  overpayment,  nor  until  such  decree  has  been  open-  i 
ed  and  vacated.     Id. 

3ee  Apportioxmrnt  of  Commissions:  Intkrkst,  1 ;  Legacy,  1 ;  Power 

OF  Sale,  1 ;  Testamentary  Guardian. 
Vol.  v.— 36 
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COMMITTEE. 
See  Attobnbts  ai^d  Counsellors,  2;  Salb  of  Bsal  Estate,  6. 

CONSOLIDATION  ACT. 
See  Public  Admikistkatob,  1. 

CONSTITUTIONAL  LAW. 

A  Surrogate's  court  should  Dot  declare  a  statute  void  as  uneonstitutional. 
unless  satisfied  of  its  invalidity  upon  that  ground,  beyond  a  reasonable 
doubt.    Matter  qf  McPherson,  166. 

See  Collateral  Tax,  18. 

CONSTRUCTION  OF  STATUTE. 

Words  of  a  statute  should  not  be  treated  as  surplusage,  if,  upon  any  fair 
and  reasonable  construction,  they  are  found  to  serve  an  intelligible 
purpose.    McUter  qf  Chardavoyne,  466. 

See  Chabitable  Bequests;  Commissioks,  6;  Constitutional  Law; 

DlSAOBEEMENT  OF  EXECUTOBS,  2;  FOBEIGN  WiLL,  3. 

CONSTRUCTION  OF  WILL. 

A  decree,  admitting  a  will  to  probate,  may  be  opened,  at  the  instance 
of  a  former  contestant,  to  enable  him  to  apply  for  a  judicial  construc- 
tion of  its  provisions.    Matter  of  Keelevj  218. 

See  Jurisdiction,  6;  Will,  5. 

CONTEMPT. 

1.  Where  a  direction  to  an  executor,  to  pay  a  specified  sum  to  a  person 

named,  is  contained  in  a  decree  admitting  a  will  to  probate,  want  of 
assets  may  be  set  up  in  answer  to  an  application  to  punish  for  contempt 
for  disobedience  thereto.    Matter  qf  Davidson,  224. 

2.  Motion  costs,  awarded  against  an  executor  or  administrator,  cannot  be 

collected  by  proceedings  to  punish  as  for  contempt  of  court.  The 
remedy  is  by  execution,  as  prescribed  by  Code  Civ.  Pro.,  §§  T79,  2656. 
Matter  of  Lippincott.  299. 

8.  An  application  to  a  Surrogate's  court,  to  imprison  for  contempt  a  party 
sho\^Ti  to  have  disobeyed  its  decree,  made  pursuant  to  Code  Civ.  Pro., 
§  2555,  providing  that  a  decree  "  may  be  enforced,"  in  the  cases  there- 
in specified,  by  punishing  the  delinquent  for  a  contempt,  is  addressed 
to  the  discretion  of  the  court.    Matter  of  Battle^  447. 

4.  Notwithstanding  the  declaration  of  Code  Civ.  Pro.,  §  2552,  that  a  decree 
directing  payment  of  money  by  an  executor  is  conclusive  evidence  of 
the  possession  of  assets  sufficient  to  satisfy  the  sum  specified,  the  court 
may  by  virtue  of  the  authority  implied  in  id.,  §  2286,  which  permits  the 
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discharge  from  imprisonment  of  one  unable  to  perform  the  act  or  duty 
required,  refuse  to  punish  an  executor  for  disobeying  such  a  decree 
where  it  is  shown  that,  in  trutli  and  fact,  he  has  been,  at  all  times  since 
the  entry  thereof,  utterly  unable  to  comply  with  its  directions.    Id. 

CONTINGENT  REMAJNDEB. 
See  CoLLATKKAL  Tax,  14. 

CONVERSION. 
See  ExECTTTOBS  and  Adhinistbatobs,  7. 

CORPORATION. 
See  CoLLATEBAii  Tax,  12. 

COSTS. 

1.  The  costs  included  in  a  judgment  recovered  against  an  executor  or  admin- 

istrator, upon  a  demand  against  the  decedent,  are  not  a  preferred  claim 
against  the  estate  ;  but  the  judgment  must  be  dealt  with  in  its  entirety, 
and  tiie  creditor,  in  case  of  a  deficiency  of  assets,  receive  a  just  pro- 
portion, estimated  upon  the  whole  amount  for  which  the  same  was 
rendered.    Shute  v.  ShuUy  1. 

2.  An  award  of  $50,  costs,  against  an  unsuccessful  respondent  in  a  contested 

special  proceeding  instituted,  under  Code  Civ.  Pro.,  §  2706,  et  «eg.,  for 
the  discovery  of  concealed  assets,  etc., — held  a  reasonable  exercise  of 
the  Surrogate's  discretion  (id.,  §  2561).    De  Lamater  v.  McCaskie,  8. 

3.  The  question  whether  costs,  awarded  in  a  probate  proceeding,  should  be 

made  payable  by  a  party  personally,  or  out  of  the  decedent's  estate, 
rests,  under  Code  Civ.  Pro.,  §  2557,  in  the  sound  discretion  of  the  court, 
A,  defeated  contestant  should  not  be  mulcted  with  proponent's  costs, 
where  his  resistance  may,  from  his  standpoint,  have  seemed  proper 
and  necessary,  in  the  interests  of  justice,  and  for  the  due  i>rotectlon  of 
his  rights.    Matter  of  Henry,  272. 

4.  Accordingly,  where  a  decree  was  about  to  be  entered,  denying  a  petition 

for  the  revocation  of  probate  of  a  will,  and  it  appeared  that  petitioner 
had  been  advised  by  counsel  that  it  was  competent,  in  the  proceedings 
instituted  by  him,  to  inquire  into  the  validity  of  a  divorce  and  a  sub- 
sequent marriage  of  proponent,  which  matters  were  excluded  by  the 
court  from  consideration, — but  for  which  ruling,  petitioner  might  have 
succeeded  in  establishing  his  status  as  a  contestant,  and  in  his  opposi- 
tion to  confirmation  of  probate,— Zfe^,  that  the  costs  awarded  should 
be  directed  to  be  paid  out  of  the  funds  of  the  estate.    Id. 

5.  Costs,  when  allowed,  must  be  awarded  to  parties  and  not  to  their  coun- 

seL    Matter  of  Aaron,  362. 

See  Accounting,  2 ;  Contempt,  2 ;  Dibgoyebt  op  Assets,  1 ;  Jubts- 

DICTION,  7. 
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COUNSEL  FEES. 

An  executor  or  administrator  cannot  get  the  jadgment  of  the  Surrogate 
upon  a  question  of  paying  the  bill  of  counsel  for  services  rendered  in 
the  administration  of  the  decedent's  estate,  but  must  rely  upon  his 
own  convictions  of  propriety  and  legality,  and  await  a  reckoning  upon 
the  settlement  of  his  account.    Matter  of  Cohtif  338 

See  £xPENSK8  of  Administration  ;  Sale  of  Real  Estate,  2. 

DEATH. 

A  final  judgment  entered,  pursuant  to  Code  Civ.  Pro.,  §  763,  against  a  par- 
ty to  an  action,  after  his  death,  occurring  subsequently  to  interlocu- 
tory judgment  against  him  has,  under  2  11.  S.,  87,  §  27,  subd.  3,  when 
duly  docketed,  the  same  force  and  effect,  as  regards  title  to  priority  in 
payment,  as  if  decedent  had  died  on  the  day  before  its  entry.  Matter 
qf  Clarky  377. 

See  Will,  4. 

DECLARATIONS. 
See  Evidence. 

DECREE. 

1.  As  to  whether  Code  Civ.  Pro.,  §  1282,  relating  to  a  motion  to  set  aside  a 

judgment  for  irregularity,  is  applicable  to  decrees  of  Surrogates'  courts 
— quaere.    Hood  v.  Hoody  60. 

2.  After  a  decree  of  a  Surrogate's  court  has  been  sustained  on  appeal  by  the 

Court  of  Appeals,  a  motion  made  in  the  former  tribunal,  toracate  such 
decree,  on  the  ground  of  irregularity  in  its  entry,  e.  g.y  because  no  find- 
ings of  fact  and  conclusions  of  law  were  filed,  will  be  denied.  A  mo- 
tion of  such  a  character  must,  at  any  rate,  be  made  within  the  year 
specified  in  Code  Civ.  Pro.,  §  724.     Id. 

See  Commissions,  11 ;  Construction  of  Will  ;  Jurisdiction,  2,  4 ; 

Parties,  2. 

DEFENCE. 
See  Contempt,  1,  4. 

DEFINITIONS. 

Sec  Administrator  with  Will  Annexed,  3  ;  Collateral  Tax,  2, 6  ; 
Heirs,  1,  2  ;  Issue  ;  Letters  of  Administration,  2  ;  Parapher- 
nalia. 

DEVASTAVIT. 

A.,  one  of  the  next  of  kin  of  an  intestate,  and  a  distributee  of  her  estate, 
received  letters  of  administration  thereof,  in  connection  with  B.  as 
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co-admin iBtrator,  but  never  received  any  of  the  funds  except  her  distrib- 
utive share,  and  never  rendered  an  account,  although,  upon  an  account- 
iiig  by  B.,  she  was  allowed  a  certain  sum  by  way  of  conmiissions.  She 
had  entire  confidence  in  B.,  and  in  his  financial  condition,  entrusted 
her  own  money  to  him  for  investment,  and  remained  passive  in  respect 
of  the  administration.  In  the  absence  of  evidence  tending  to  show 
knowledge  on  her  part  that  B.  was  using  the  trust  funds  for  his  own 
purposes, — Held,  that  she  could  not  be  made  liable  for  his  devastavit. 
Matter  of  Gall,' i2. 

DISAGREEMENT  OF  EXECUTOBS. 

1.  The  occasion  for  enforcing  a  joint  custody  of  property,  on  the  part  of  dis- 

agreeing executors,  as  permitted  by  Code  Civ.  Pro.,  §  2602,  is  properly 
deemed  to  have  arisen,  whenever  the  circumstances  are  such  that  joint 
custody  pursuant  to  an  agreement  of  the  executors  themselves  would 
commend  itself  to  the  Surrogate  as  suitable  and  wise.  Chambers  v. 
Cruikshank,  414. 

2.  The  purpose  of  the  legislature,  in  enacting  the  section  cited,  was  expressly 

to  modify  the  rule  of  law,  according  to  which  each  of  two  or  more  co- 
representatives  is  entitled,  in  an  ordinary  case,  to  collect  the  decedent's 
personal  estate,  and  Jhold  it  in  his  own  possession,  apart  from  the  con- 
trol of  his  associates.    Id, 

See  Accounting,  2. 

DISCONTINUANCE. 

A  Surrogate's  court  has  authority,  under  Code  Civ.  Pro.,  §  2481,  subd.  11, 
where  a  special  proceeding  has  been  instituted  for  the  disposition  of 
the  real  property,  late  of  a  decedent,  for  the  payment  of  his  debts,  to 
order  a  discontinuance  thereof,  at  the  instance  of  the  owner,  upon  pay- 
ment, by  the  latter,  of  the  claims  established  and  the  costs  incurred. 
Kowing  v.  Moron,  66. 

DISCOVERY  OF  ASSETS. 

1.  In  Code  Civ.  Pro.,  §  2713,  last  sentence,  requiring  a  special  proceeding  for 

the  discovery  of  a  decedent's  assets  to  be  dismissed  upon  the  presenta- 
tion of  a  proper  bond,  and  the  payment  of  costs,  if  any,  awarded  to  pe- 
tioner,  **  within  such  a  time  as  the  Surrogate  or  other  officer  fixes  for 
that  purpose,"  the  clause  quoted  relates  solely  to  the  payment  of  costs, 
the  time  for  which  cannot  be  fixed  except  upon  presentation  of  such  a 
bond.    DeLamater  v  McCaskie,  8. 

2.  Code  Civ.  Pro.,  §§  2706-2714  were  designed  to  afford  a  simple  and  summary 

procedure  whereby  an  executor  or  administrator  might  secure  the  sur- 
render of  property,  belonging  to  his  decedenVs  estate,  discovered  to  be 
in  the  hands  or  under  the  control  of  one  not  lawfully  entitled  to  the 
possession.    Matter  of  Knittel,  371. 

8.  Those  sections  do  not  authorize  the  examination  of  a  debtor  of  a  decedent, 


666  INDEX. 

merely  for  the  pnipose  of  ascertaining  the  nature  and  extent  of  the 
debtor's  liabilities  to  the  esute.    Id. 

4.  Hence,  where  an  administratrix  caused  the  president  of  a  savings  bank,  in 
which  a  deposit  had  been  made  in  trust  for  her  decedent  during  her 
lifetime,  to  be  cited  to  attend  iu  court,  and  asked  that  he  be  exam- 
ined, in  order  that  petitioner  might  be  fully  advised  as  to  said  moneys 
and  the  detention  thereof,  and  in  order  tliat  she  might  obtain  payment 
of  the  same, — Held,  that  money  so  deposited  became  at  once  the  prop- 
erty of  the  depositary ;  and  that  the  proceedings  for  examination  should 
be  dismissed.    Id. 

See  Costs,  2. 

DISPOSITION  OF  REAL  PROPERTY. 
See  Sale  of  Real  Estate. 

DISPUTED  CLAIM. 

1.  A  Surrogate's  court  has  the  same  authority  to  determine  a  disputed  claim 

by  or  against  the  accoimting  party,  upon  the  settlement  of  the  account 
of  a  temporary  administrator,  as  upon  that  of  an  executor  or  adminis- 
trator in  chief.    Matter  qf  Eisner,  383. 

2.  This  includes  the  competency  to  adjudicate  upon  a  claim  of  a  debt  alleged 

to  be  due  to  the  estate  of  the  decedent,  from  the  temporary  adminis- 
trator, and  others  jointly.    Id. 

See  Accounting,  3 ;  Official  Bond,  1 ;  Payment  of  Debts,  5. 

DISTRIBUTION  OF  ASSETS. 
See  Investments,  1;  Statute  of  Limitations,  2. 

DONATIO  INTER  VIVOS. 

1.  Testator  died  in  September,  1885,  aged  84  years,  leaving  a  large  estote,  and 
leaving,  him  surviving,  three  daughters,  to  one  of  whom,  C,  he  gave, 
by  his  will,  executed  in  1883,  besides  certam  absolute  bequests,  a  life 
interest  in  more  than  two  thirds  of  his  property,  with  remainder  to  her 
children.  Upon  the  judicial  settlement  of  the  account  of  the  execu- 
tors, it  appeared  that  C.  claimed  certain  personal  property,  consisting 
of  a  deposit  in  a  trust  company  and  railroad  bonds,  of  the  value  of 
about  $120,000,  as  a  gift  from  testator  in  his  lifetime,  which  the  other 
legatees  contended  belonged  to  the  estate.  The  bonds  were  purchased 
by  the  testator,  and,  after  being  refi:lstered  in  C.'s  name,  were  retained 
by  him,  and  found,  after  his  death,  amonp  his  papers,  he  having  reg- 
ularly removed  the  coupons  and  collected  the  Interest.  The  money, 
amounting  to  over  $100,000,  was,  except  the  last  item  of  $4,000,  de- 
posited in  the  trust  company,  at  different  dates,  before  the  execution 
of  his  will,  in  O.'s  name,  by  the  testator,  who  pave  to  the  company 
a  slip  containing  the  former's  signature,  to  be  pasted  in  the  signa- 
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ture-book.  G.  kept  the  passrbook  in  her  possession,  but  never  drew 
agaiust  the  deposit.  There  was  evidence  of  declarations  by  testator 
that  he  wanted  to  create  a  fund  for  C.'s  benefit.  It  was  contended 
that  the  alleged  gifts  were  void  for  want  of  delivery,  and  that,  If 
sustained,  they  must  be  regarded  as  adeeming,  pro  tanto,  the  provi- 
sions in  C.'s  favor,  contained  in  the  will. — Held,  that  the  gifts  were 
valid,  the  control  of,  and  title  to  the  subject-matter  having  passed 
from  testator  to  the  donee;  and  that  there  was  no  ademption  of  the  /j'f 

testamentary  disposition.    Matter  of  Tovmaend,  147. 

2.  Decedent,  in  pursuance  of  an  ante-nuptial  promise,  but  without  other  con- 
sideration, transferred  a  mortgage  to  his  wife,  by  a  written  assignment, 
which  provided  that  *'  the  interest  on  said  mortgage  and  the  money 
thereby  secured  "  were  to  belong  to  the  assignor  during  his  lifetime; 
and  delivered  to  her  the  mortgage  and  assignment,  retaining  the  bond 
in  his  own  possession.  Upon  her  accounting,  as  executrix,  the  widow 
claimed  title  to  the  mortgage  as  donee. — Held,  that  the  transfer 
could  only  be  sustained,  if  at  all,  as  a  gift  inter  vivos ;  and  that  it  was 
invalid  as  such,  by  reason  of  the  interest  retained  in  the  subject  by 
decedent.    Matter  qf  Wirty  179. 

DOWER. 
See  Iktebrst,  2. 

EQUITABLE  CONVERSION. 
See  Commissions,  6. 

ESTOPPEL. 
See  Will. 

EVIDENCE. 

One  claiming  to  be  decedent's  widow  and,  as  such,  entitled  to  letters  of  ad- 
ministration of  his  estate,  having  moved  for  the  revocation  of  such  let- 
ters previously  issued  to  others,  and  supported  her  application  by  her 
affidavit  of  personal  transactions  and  communications  between  herself 
and  decedent,  respondents  objected  to  the  evidence  as  incompetent  un- 
der Code  Civ.  Pro.,  §  829.— HeW,  that  respondents  had  relieved  peti- 
tioner from  the  disqualification  contended  for,  by  putting  in  evidence 
declarations  of  decedent  denying  the  relationship  upon  which  the  ap- 
plication was  based.     Matter  of  Scheuery  869. 

See   Donatio  ikter  Vivos  ;  iNVETn-oRY ;  Testament  art  Trust  ; 

Will,  8. 

EXAMINATION  BEFORE  TRIAL. 
See  Witness,  1. 
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EXAMINATION  OF  PARTY. 
See  DiscoYEKY  of  Assets,  3,  4. 

EXECUTION. 
See  Contempt,  2. 

EXECUTION  OF  WILL. 

1.  A  paper  propounded  as  decedent's  will  consisted  of  a  printed  form,  with 

decedent's  signature  written  in  a  blank  space  in  the  body  of  the  attes- 
tation clause,  where  it  appeared  that  decedent  had  signed  pursuant  to 
the  instructions  of  the  draftsman,  her  physician,  with  the  intent,  un- 
derstood by  the  witnesses,  to  effect  a  subscription  of  her  will, — all  the 
other  statutory  formalities  having  been  observed. — Heldy  tliat  the  in- 
strument was  subscribed,  substantially,  at  the  end,  and  that  the  same 
should  be  admitted  to  probate.    Matter  qf  Acker y  19. 

2.  The  rule  that,  so  far  as  the  formalities  of  execution  are  concerned,  a  will 

is  sufficiently  proved  by  proof  of  the  due  execution  of  a  codicil  unmis- 
takably referring  thereto— applied.     Matter  of  NUbet,  286. 

See  FoBEiQN  Will,  2. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  An  executor  or  administrator  will  not  be  allowed  credit,  upon  his  account- 

ing, for  money  paid  to  satisfy  a  claim  against  decedent,  which  was 
barred  by  the  statute  of  limitations  at  the  time  of  the  tatter's  death. 
8hute  V.  ShutCf  1. 

2.  The  responsibility  of  an  executor  for  paying,  without  protest,  a  doubtful 

claim  of  the  U.  S.  government — declared.     Matter  of  Peyser,  244. 

5.  Under  Code  Civ.  Pro.,  §  2606,  as  amended  in  1884,  the  personal  repre- 

sentative of  a  deceased  executor  or  administrator,  though  compellable, 
at  the  Instance  of  any  person  interested  in  the  estate  of  the  first  dece- 
dent, to  account  for  the  entire  administration  of  the  latter* s  execntor 
or  administrator,  cannot  be  required  to  deliver  over  trust  property  of 
the  first  decedent's  estate,  except  to  the  court  or  to  a  newly  appointed 
representative.    Matter  of  Fithiarij  305. 

4.  An  administrator  who  kept  $29,000  on  deposit,  for  a  year  lifter  his  ad> 
ministration  of  decedent's  estate  was  substantially  completed,  was — 
Held,  liable  for  interest  thereon,  at  the  rate  of  one  and  one  half  per 
cent.,  from  the  expiration  of  a  year  after  the  date  of  his  appointment. 
Matter  of  Mapes,  446. 

6.  Executors  to  whom  their  testator  has  gfven  his  estate  in  trust  to  apply  the 

Income  to  the  use  of  an  infant  daughter  for  life,  with  authority  "  in 
their  discretion  to  apply,  if  necessary  for  her  support,  such  part  of  the 
principal  as  they  may  think  necessary,"  etc.,  will  be  directed  by  the 
court  to  make  suitable  pa3anents  out  of  the  principal,  where  it  appears 
that  they  have  not  honestly  and  in  good  faith  exercised  the  power 
with  which  they  were  clothed.    Matter  qf  Berry ^  458. 
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6.  An  execator  or  administrator  cannot  lawfully  embark  in  trade  the  assets 

of  his  decedent's  estate,  though,  in  so  doing,  he  believes  he  is  acting 
for  the  best  interests  of  the  y^gatees  or  distributees,  and  the  creditors. 
Contracts  made  by  him,  in  such  behalf,  will  bind  him  personally,  but 
not  the  estate  committed  to  his  charge.    Matter  qf  Sharp f  416. 

7.  He  is  not,  however,  bound,  as  of  course,  at  the  death  of  his  decedent,  to 

make  immediate  conversion  into  money  of  assets  of  the  estate  which 
were  employed  in  trade  by  the  latter  in  his  lifetime;  but  may,  within 
reasonable  limits,  make  purchases  and  incur  liabilities,  where  such  a 
course  is  demanded  by  the  best  interests  of  the  estate.    Id, 

8.  Testatrix,  who,  during  several  years  before  her  death,  was  engaged  in 

business  on  her  own  account,  by  her  will,  bequeathed  to  her  execator 
such  property  as  remained  after  payment  of  her  debts  and  funeral  and 
testamentary  expenses,  in  trust  to  apply  so  m^ch  of  the  income  as 
should  be  needed  for  the  maintenance  and  education  of  her  son  imtil 
he  arrived  at  the  age  of  twenty-five  years;  and  directed  her  executor  to 
carry  on  some  legitimate  business  for  the  benefit  of  such  son. — Held^ 
that  the  will  did  not  authorize  the  employment  of  the  entire  corpus  of 
the  estate  in  continuing  the  business  in  which  testator  had  been 
engaged,  but  only  the  residue  after  payment  of  debts  and  the  chai);es 
mentioned,  and  that  an  application  to  be  allowed  to  intervene  upon  the 
settlement  of  the  executor's  accoimt,  made  by  one  who  had  recovered 
a  judgment  against  the  executor  personally,  for  the  value  of  goods 
purchased  by  the  executor  and  consumed  in  continuing  such  business, 
.  should  be  denied.    Id, 

See  Bank  Deposit  ;  Collection  of  Debt  ;  Devastavit  ;  Disagbbb- 
MENT  OP  Executors,  1,  2  ;  Investments,  2  ;  Renunciation,  1. 

EXEMPTION. 
See  Collateral  Tax,  12  ;  Payment  of  Debts,  2. 

EXPENSES  OF  ADMINISTRATION. 

An  executor  who  employs  and  pays  counsel  for  legal  services  in  the  course 
of  his  administration  will  not  be  reintbursed  out  of  the  funds  of  his 
testator's  estate,  unless  a  proper  regard  for  the  interests  thereof  seemed 
to  make  such  services  necessary  at  the  time  when  they  were  invoked. 
Matter  qf  Peyser y  244. 

See  Counsel  Fees. 

FEES. 
See  Costs  ;  Counsel  Fees. 

FINDINGS. 

A  Surrogate's  court  will  not  pass  upon  proposed  findings,  In  a  controversy 
which  has  been  before  it,  except  upon  the  settlement  of  a  case  made  for 
the  purpose  of  an  appeal  from  its  determination.    Matter  of  Uoyt^  284. 
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FOREIGN  WILL. 

1.  Under  Code  Civ.  Pro.,  §  2611,  a  tefitamentary  paper  shown  to  have  been 

executed  in  conformity  with  tiie  laws  of  this  State  is,  so  far  as  regards 
tlie  formalities  of  execution,  entitled  to  be  admitted  to  probate  in  a 
Surrogate's  court  thereof,  wheresoever  and  by  whomsoever  executed, 
whatever  the  nature  of  the  property  whose  disposition  it  seeks  to 
effect,  and  wherever  such  property  may  be  situated.  Matter  qf  McMul- 
kiriy  295. 

2.  Hence,  where,  a  petition  having  been  presented  praying  for  probate  of 

a  will,  it  appeared  that  decedent  died  at  Glasgow,  Scotland,  being  a 
resident  of  that  city;  and  was  conceded  that  the  paper  was  executed  in 
Scotland  while  its  maker  resided  there,  that  the  execution  was  fatally 
defective  under  the  laws  of  that  country,  and  that  there  were  assets  in 
the  county  of  New  York, — Held,  that  the  Surrogate's  court  of  that 
county  had  jurisdiction  to  decree  probate  thereof.    Id. 

3.  Code  Civ.  Pro.,  §  2611,  as  thus  interpreted,  is  entirely  consistent  with  id., 

§2694; — the  object  of  the  latter  section  being  to  designate  the  laws 
governing  the  validity  and  effect  of  testamentary  dispositions.    Id. 

FUNERAL  EXPENSE& 

1.  Whether  an  undertaker,  who  has  furnished  a  funeral  for  a  decedent's 

remains  can,  upon  his  own  application,  procure  an  order  directing  the 
executor  or  administrator  to  pay  the  reasonable  expenses  of  such  fune- 
ral— qu(Bre»    Matter  of  Hooney,  285. 

2.  A  widow  of  a  decedent,  who  is  appointed  administratrix  of  his  estate, 

cannot  be  allowed  credit  for  payment  of  her  husband's  funeral  expenses, 
where  she  has  received,  as  *' funeral  expenses,"  from  '*  benefit  associa- 
tions," more  than  the  amount  paid  out  by  her  in  such  behalf.  Matter 
qf  Brooks,  Z26. 

GENERAL  GUARDIAN. 
See  Commissions,  2  ;  Maintenai^ce. 

GENERAL  RULES  OF  PRACTICE. 
See  Attobneys  and  Counsellobs,  1 ;  Practice. 

GIFT. 
See  Donatio  inteb  Vivos. 

GUARDIAN. 

See   Genebal   Guabdian  ;   Special  Guabdian  ;  Testamentaby 

Guardian. 

HEIRS. 

1.  The  word  "heirs,"  when  used  in  a  will  to  indicate  beneficiaries  of  a  be- 
quest   of  personal   property,  must  be  interpreted  as  equivalent  to 
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''next  of  kin,"  in  the  absence  of  anything  x>ointing  to  another  inter- 
pretation as  more  consonant  to  the  testator's  intention.  Matter  qf 
Sinzheimerf  321. 

2.  Testator,  who  left,  him  surviving,  an  annt,  L.,  his  sole  next  of  kin,  by  his 
will  devised  and  bequeathed  the  residue  of  his  estate,  which  consisted 
of  personalty,  with  a  specified  exception  to  his  **  natural  heirs.'' — Ileldy 
that  L.  was  the  beneficiary  indicated.    Id. 

HUSBAND  AND  WIFE. 

1.  Notwithstanding  the  passage  of  the  married  women's  acts,  husband  and 

wife  remain  generally,  in  legal  contemplation,  one,  and  can  contract 
with  one  another  only  in  matters  appertaining  to,  and  when  necessary 
for  the  protection  of,  the  separate  estate  of  the  latter.  Matter  qf  Beu- 
tery  162. 

2.  Upon  the  judicial  settlement  of  the  account  of  the  widow,  and  administra- 

trix of  the  estate,  of  decedent,  who  was  a  cheesemaker  by  occupation, 
the  former  presented  a  claim  for  services  rendered  by  her  in  working 
with  decedent  at  his  business,  and  proved  a  promise  by  him  to  pay  her 
therefor. — Held,  that  the  claim  in  question  was  not  enforceable  either 
at  common  law,  or  under  the  statutes  of  this  State;  and  that  the 
Bame  should  be  disallowed.    Id. 

IMPROVIDENCE. 
.  See  LEtTEBs  of  Administbation,  2. 

INEANT. 
SeeSsBvicB  of  Citation. 

INQUEST. 
See  Sale  of  Real  Estatb. 

INSANE  DELUSION. 

Decedent,  who  was  one  of  the  first  settlers  in  the  town  of  Sherman.  Chau- 
tauqua county,  with  the  aid  of  his  twelve  children  by  his  first  wife 
cleared  up  and  paid  for  a  valuable  farm  of  369  acres.  Two  years 
after  her  death  in  1866,  and  when  of  the  age  of  71  years,  he  married 
his  second  wife,  by  whom  he  had  no  children,  and  to  whom,  by  his  will 
executed  in  1876,  he  gave  all  his  property.  He  died  in  1884,  aged  87 
years.  Soon  after  his  marriage  to  his  second  wife,  he  took  great  ap- 
parent dislike  to  his  children,  and,  during  several  years  before  making 
his  will  and  until  his  death,  he  habitually,  without  apparent  cause, 
denounced  them  as  robbers  and  thieves,  and  declared  that  not  one 
of  them  should  have  any  of  his  property;  at  such  times  manifesting 
great  excitement  and  refusing  to  be  reasoned  with  on  the  subject.  He 
was  naturally  of  a  nervous  temperament,  positive  in  his  opinions  and 
emphatic  in  his  manner  of  expressing  them;  on  other  subjects  than 
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his  children,  his  manDer  and  conversation  were  usually  mild  and  rea- 
sonable, and  in  matters  not  relating  to  them  he  was  rational  and  trans- 
acted business  with  good  judgment  and  discretion.  Upon  application 
for  probate  of  his  will, — Heldf  that  the  decedent,  at  the  time  of  mak- 
ing the  same  was  a  monomaniac,  acting  under  the  insane  delusion 
that  his  children  were  his  enemies  conspiring  to  rob  him  of  his 
property,  leading  him  to  disown  them  as  his  children,  and  to  disin- 
herit them  from  any  share  in  his  property  which  they  had  assisted 
him  in  accumulating  ;  and,  such  tendency  and  delusion  having  been 
aggravated  by  the  undue  influence  of  the«Beneficiary,  that  the  applica- 
tion should  be  denied.    Matter  of  Darman,  112. 

INSOLVENCY. 
See  Joint  Debtors  ;  Pabties,  1. 

INSURANCE  POLICY, 

See  Assets,  2. 

INTEREST. 

1.  An  executor  is  liable  for  interest  on  commissions  retained  without  judicial 

allowance.  Matter  qf  Peyser^  244. 

2.  The  rule  whereby  a  legacy  to  a  testator's  widow,  in  lieu  of  dower,  draws 

interest  from  the  death  of  testator  will  be  adhered  to  where  the  lega- 
tee, being  also  executrix,  has,  for  the  purpose  of  paying  the  legacy, 
converted  securities  left  by  the  testator,  provided  no  other  funds  were 
on  hand  available  for  the  purpose,  and  proper  regard  was  had  to  the 
interests  of  those  entitled  to  the  residue.    Matter  qf  Fogg,  422. 

See  ExECUTOBS  and  Administbatobs,  4  ;  Life  Tenant,  3 ;  Payment 

OF  Legacy,  3. 

INTERVENTION  OF  PARTIES. 

Where  a  special  proceeding  instituted  under  Code  Civ.  Pro.,  §§  2729,  2810, 
by  an  executor,  trustee,  for  the  judicial  settlement  of  his  account,  has 
been  abandoned  by  consent  of  all  the  parties,  the  same  cannot  be 
brought  to  a  hearing,  and  a  creditor,  or  person  interested  cannot  inter- 
vene under  id.,  §  2731.   Matter  of  Wood,  346. 

INVENTORY. 

Code  Civ.  Pro.,  §§  1832,  laSS  and  1834.  relating  to  the  mode  of  impeaching 
or  contradicting  an  inventory,  were  not  intended  to  operate  upon  an 
accounting  where  a  trustee's  management  of  his  trust  is  on  trial 
Matter  of  Woodviorth,  156. 

INVESTMENTS. 
1.  Testator's  will  gave  the  use  of  one  half  of  his  estate  for  life  to  a  danghter, 
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remainder  over;  and  the  other  half  to  four  infant  grandchildren, 
to  be  paid  to  them,  in  equal  shares,  as  they  respectively  became 
of  age.  J.  became  of  age  in  1876,  when  an  accounting  was  had  as 
to  his  share,  and  he  was  paid  the  same,  in  full,  including  his  share  in 
the  mortgages  then  outstanding.  Subsequently,  as  each  of  the  other 
grandchildren  became  of  age,  they  were  not,  on  the  accountings  had, 
paid  in  full ;  but  reservations  were  made,  of  sums  supposed  to  repre- 
sent their  interests  in  such  investments,  which  sums  varied  in  amount 
on  the  different  accountings. — Held,  that  such  sums  were  merely  spec- 
ulative, and  did  not  determine  each  one's  interest  in  what  was  ulti- 
mately realized.  I'he  basis  for  distribution,  in  such  case — fixed.  Trust 
Co.  V.  Hall,  73. 

2.  In  the  absence  of  specific  and  express  testamentary  direction,  allowing  a 

trustee  to  invest  trust  funds  upon  personal  security,  such  investment 
is  improper,  and,  if  made  at  all,  is  at  the  peril  of  the  trustee  to  respond 
in  case  of  loss.    Matter  of  Cant,  260. 

3.  The  will  of  testator  directed  the  executor  to  invest  the  funds  that  might 

come  to  his  hands  **  in  such  suitable  manner  as  may  be  for  the  best 
interests  of  my  estate,  to  be  determined  by  my  said  executor." — Held, 
that  this  language  could  not  be  construed  as  conferring  discretion- 
ary authority  to  invest  in  unsecured  promissory  notes.    Id, 

4.  Testamentary  trustees,  to  whom  their  testator's  will  has  given  his  resid- 

uary estate  in  trust,  with  power  **  to  collect  and  receive  the  income 
thereof,  to  sell  and  dispose  of  the  same,  and  to  reinvest  the  proceeds  of 
such  sale  in  any  manner  that  they  shall  deem  best  in  order  to  realize  a 
fair  income  therefrom,  witfiout  restriction  as  to  the  character  or  class  qf 
9uch  investments,^'  are  not  thereby  authorized  to  lend  to  each  other 
assets  of  the  estate,  or  invest  them  upon  the  hazardous  security  of  a 
second  mortgage.    Matter  qf  Petrie,  352. 

See  Life  Tenant,  1 ;  Testamentaby  Trustee,  3. 

ISSUE. 

The  word  "issue,"  when  used  In  a  will,  as  designating  substituted  bene- 
ficiaries, with  naught  in  the  context  to  restrict  its  meaning,  extends  to 
remote  descendants  of  the  ancestors  indicated,  and  is  not  confined  to 
their  children.    Matter  of  Cornell,  88. 

JOINT  DEBTORS. 

The  rule,  prevailing  previously  to  the  enactment  of  Code  Civ.  Pro.,  §  758, 
that,  upon  the  death  of  one  of  two  jnint  debtors,  the  decedent's  estate 
can  be  held  only  upon  showing  inability  to  collect  from  the  survivor, 
contemplates- the  insolvency  of  the  latter.  His  discharge  by  virtue  of 
the  bar  of  the  statute  of  limitations  is  insufficient.  Matter  of  Dunn,  124. 

JUDG^fENT. 
See  Death  ;  Res  adjitdicata. 
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JUDGMENT  CREDITOR. 

The  docketing  of  a  jadgment  rendered  against  an  executor  in  an  action 
brought  against  the  decedent  in  his  lifetime,  upon  a  debt  of  the  latter, 
does  not  preclude  the  creditor  from  petitioning  for  a  disposition  of 
decedent's  real  property,  under  Code  Civ.  Pro.,  §  2750,  which  deprives 
"a  creditor,  by  a  judgment  which  is  a  lien  upon"  such  property,  of 
the  right  to  institute  a  special  proceeding  for  such  a  purpose.  Matter 
qf  Boser\ft€ld,  2bl. 

See  Costs.  L 

JUDICIAL  SETTLEMENT. 

See  Accounting  ;  Exbcutobs  and  Administbatobs  ;  Testamsntabt 

Tbustbe. 

JURISDICTION. 

1.  A  petition  presented  to  a  Surrogate's  court,  embodying  a  general  state- 

ment of  facts,  addressed  to  its  equitable  consideration,  as  if  it  were  pos- 
sessed of  ordinary  common  law  powers,  must  be  denied,  in  view  of  the 
rule  that  the  jurisdiction  of  such  tribunal  can  be  exercised  only  in  the 
cases  and  manner  prescribed  by  statute  (Code  Civ.  Pro.,  §  2472).  Cocka 
V.  Haviland,  11. 

2.  Whether  a  Surrogate's  court  has  power,  after  the  lapse  of  ten  years  from 

the  entry  of  a  decree  judicially  settling  the  account  of  an  administrar 
tor,  to  open  the  same,  upon  motion  of  one  of  decedent's  next  of  kin, 
and  amend  it  by  adding  a  clause  directing  a  co-representative,  who  has 
never  rendered  any  account,  to  pay  to  the  applicant  a  specified  sum  as 
his  distributive  share  of  the  estate — qucere.    Matter  of  llall,  42. 

3.  A  Surrogate's  court  cannot  determine  the  right  of  inheritance  of  heirs  at 

law,  in  a  contested  proceeding  ;  nor  is  the  division  of  real  property  or 
its>vails  within  the  compass  of  its  jurisdiction,  except  where  such 
property  is  sold  piu-suant  to  its  decree  under  the  statute.  Matter  qf 
Woodworth^  156. 

4.  A  Surrogate's  authority  to  open  a  decree  of  his  court  depends  upon  Code 

Civ.  Pro.,  §  2481,  subd.  6,  which  does  not  include  a  case  where  such  ad- 
judication is  assailed  as  based  upon  an  erroneous  theory  of  law.  Mat- 
ter of  Tilden,  230. 

5.  A  Surrogate's  court  has  jurisdiction  to  take  the  proof  of  a  will  of  a  non- 

resident decedent,  in  a  case  where,  since  his  death,  a  promissory  note 
executed,  and  secured  by  a  mortgage  on  land  situated  in  another  State, 
has  come  into  its  county  and  remains  unad ministered  (Code  Civ.  Pro., 
§§  2478,  2478).    Matter  of  Hopper,  242. 

6.  As  to  whether  a  Surrogate's  court  has  authority  to  direct  an  executor  to 

expend  funds  of  his  decedent's  estate,  to  discover  facts,  the  disclosure 
whereof  is  necessary  to  enable  the  court  to  construe  the  will  as  pre- 
scribed in  Code  Civ.  Pro.,  §  2624— ^ucBrc.    Matter  qf  ModemOf  288. 
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7.  A  Surrogate' 8  court  is  without  authority  to  direct  a  temporary  adminis- 

trator of  a  decedent's  estate  to  pay  thereout  any  sum  as  costs  of  a  spe- 
cial proceeding  instituted  to  procure  probate  of  the  will.  Matter  qf 
Aaron,  362. 

8.  The  provisions  of  the  Code  of  Civil  Procedure,  regulating  the  probate  of 

wills  in  a  Surrogate's  court,  contemplate  an  expansion,  rather  than  a 
contraction,  of  the  authority  which  such  a  court  possessed,  in  this  re- 
spect, under  the  statutes  previously  in  force.  Matter  qf  DelaplainCy 
308. 

9.  A  Surrogate's  court  has  Jurisdiction  to  take  proof  of  a  will,  not  produced 

before  it,  where  the  original  'Ms  in  another  State  or  country,  under 
such  circumstances  that  it  cannot  be  obtained "  for  the  purpose  of 
such  production.  The  provision  of  Code  Civ.  Pro.,  { 1861,  subd.  1,  that 
a  civil  action  may,  in  such  a  case,  be  maintained  to  establish  the  will, 
does  not,  by  implication,  oust  those  courts  of  jurisdiction  affirmatively 
and  generally  conferred  by  id.,  §§  2472  and  2476.    Id, 

10.  Such  a  court  has  also  jurisdiction  to  take  proof  of  the  will  of  a  non-resi- 
dent testator,  executed,  without  attestation  of  witnesses,  at  the  place  of 
his  domicil,  by  the  law  whereof  attestation  was  not  required  to  validate 
the  testamentary  act.    Id. 

See  Assets,  2  ;  Fobeign  Will,  1, 2  ;  Real  Propebtt,  2  ;  Set-off. 

LEGACY. 

1.  It  aeema,  that  a  testamentary  provision  in  favor  of  executors,  in  lieu  of 

statutory  commissions,  the  amount  '*  to  be  divided  among  them  from 
time  to  time,"  is  substantially  a  legacy,  payment  whereof  may  be 
awarded  in  respect  of  transactions  embraced  in  an  account  already  set- 
tled by  decree,  and  without  opening  the  same.    Matter  qf  Tildertf  230. 

2.  It  is  not  essential  to  the  validity  of  a  bequest,  that  a  testator  should  use 

the  word  **  give  "  or  **  bequeath,"  or  other  expression  of  similar  signifi- 
cance.   Matter  qf  Thompson,  393. 

See  ExECirroBS  Ain)  ADMiiasTRATOBs,  5 ;  Vesting,  1. 

LETTERS  OP  ADMINISTRATION. 

1.  An  application  by  a  relative  of  a  decedent,  who  resides  within  this  State, 

for  letters  of  administration  upon  the  estate,  must  be  denied  If  opposed 
by  a  relative,  residing  without  the  State  but  within  the  United  States, 
who  has  a  prior  right  under  2  R.  S.,  74,  §  27,  and  is  otherwise  compe- 
tent to  act.     Matter  qf  Williams,  292. 

2.  One  otherwise  entitled  to  letters  of  administration  will  not  be  rejected 

under  2  R.  S.,  75,  §  32,  on  the  ground  of  improvidence,  unless  it  is 
shown  that  he  is  so  destitute  of  care  and  foresight  in  the  management 
of  property  that  the  estate  and  effects  of  the  decedent  would  be  likely 
to  be  unsafe  and  liable  to  be  lost  and  diminished,  in  case  administrar 
tion  thereof  were  committed  to  him.    Matter  qf  Cutting,  456. 

See  Assets,  2  ;  Pxtblic  ADHnasTBATOBy  1. 
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LIEN. 
See  Attornbts  and  Counsellobs,  3,  4,  5,  6. 

LIFE  INSURANCE. 
See  Patmknt  of  Legacy,  3. 

LIFE  TENANT. 

1.  Where  trustees  invested  $48,000  on  mortgages  which  were  subsequently 

foreclosed  at  an  expense,  for  costs,  taxes,  etc.,  of  $5,680.69,  and  the 
property  was  bid  in  by  them  for  $:32,500,  and  subsequently  sold  by 
them  for  $50,250, — Held,  that  the  difference  between  the  last  two  sums 
was  not  profit,  on  which  a  life  beneficiary  could  base  a  claim  for  income — 
the  whole  amount  invested,  including  costs,  etc.,  exceeding  the  amount 
realized;  the  result  being  a  loss  to  the  estate,  by  reason  of  the  invest- 
ment, of  over  $2,000.     Tru8i  Co.  v.  Hall,  73. 

2.  Testator,  by  his  will,  gave  *'  the  rents,  interest  and  entire  income,"  of  his 

estate  to  his  wife  during  widowhood  ;  expressed  a  desire  that  she  and 
their  son  should  have  a  home  together  ;  and  authorized  and  directed 
the  executors,  in  case  the  entire  income  proved  insufficient  to  the  com- 
fortable support  and  maintenance  of  his  wife,  or  of  herself  and  son 
if  residing  together,  to  pay  and  advance  out  of  the  principal  of  his 
estate  such  sums  as  were  requisite  for  the  purpose  mentioned.— He W, 
that  the  ordinary  rule  which  requires  a  trustee  to  exert  himself 
equally  for  the  protection  of  life  tenant  and  remainderman,  and  to  see 
that,  at  the  death  of  the  former,  the  latter  should  come  into  possession 
of  all  the  property  from  which  the  former  had  derived  income  was  in- 
applicable ;  and,  the  son  having  died,  that  the  entire  estate  must  be 
exhausted  if  necessary  for  the  comfortable  support  and  maintenance 
of  the  widow.    Matter  of  Blanck,  301. 

8.  Testator's  will  gave  his  entire  estate  to  the  executors  in  tnist  for  the  bene- 
fit of  his  widow  for  life,  with  remainder  to  his  ch  ildren.  The  executors 
having  recovered  a  judgment  against  a  debtor  to  the  estate,  upon  which 
the  latter  had  paid,  from  time  to  time,  cerUin  sums  not  in  excess  of 
the  interest  due  thereon,  without  directions  as  to  the  mode  of  its  appli- 
cation, the  widow  presented  a  petition  praying  that  the  amount  so  paid 
be  turned  over  to  her,  as  interest  and  income  belonging  to  her  under 
the  will.— HeW,  that  though,  as  between  the  debtor  and  the  estate, 
the  money  in  question  might  be  deemed  to  have  been  paid  as  interest, 
and  not  in  reduction  of  principal,  the  same  must,  as  between  the  widow 
and  the  children,  be  regarded  as  corpus  and  not  income,  and  that  the 
prayer  of  the  petition  must  be  denied.     Matter  of  TieljeUi  360. 

4  The  husband  of  decedent  died  in  her  lifetime  leaving  a  will  whereby  he 
bequeathed  to  A.  "all  interest  or  dividends  »*  from  certain  bank  stock, 
gave  to  decedent  "  all  the  rest  and  residue  "  of  his  personal  property, 
and  appointed  her  and  one  M.,  its  executrix  and  executor.  Decedent 
took  possession  of  the  stock,  and  held  the  certificates  at  the  time  of 
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her  death,  which  occurred  during  A.'s  lifetime.  An  application  by 
decedent's  representatives  for  leave  to  retain  the  stock,  subject  to  the 
claims  of  the  life  beneficiary,  was  opposed  by  M.,  who  set  forth  that 
this  property  afforded  the  only  fund  for  the  futture  payment  of  his 
commissions. — Held,  that  decedent  must  be  deemed  to  have  held  the 
stock  in  her  capacity  as  executrix,  and  that  the  same  should  be  sur- 
rendered to  the  surviving  representative  of  her  husband's  estate. 
Matter  of  Aymar,  428 

5.  Testatrix,  by  the  first  clause  of  her  will,  directed  that  her  funeral  charges, 
expenses  of  administration  and  debts  be  paid  out  of  a  specified  fund  of 
$18,000;  by  the  second,  bequeathed  to  her  husband  $6,000,  to  be  paid 
to  him  out  of  that  fund;  and  then  gave  *'  the  balance  or  remainder  of 
said  sum  or  fund  of  $18,000  "  to  her  children.  Upon  the  settlement  of 
the  executor's  account,  it  was  objected,  in  behalf  of  the  children,  that 
all  the  burdens  had  been  charged  upon  their  interest  in  the  fund,  to 
the  exoneration  of  that  of  the  decedent's  husband. — Held,  that  the 
children  were  entitled  only  to  what  was  left  of  the  sum  or  fund  in 
question,  after  satisfaction  of  the  charges  specified  and  the  bequest 
ta  their  father.    Matter  qf  Bull,  461. 

See  Will,  3. 

LUNATIC. 
See  Attobnbys  and  Coxtnsellobs,  2. 

MAINTENAKCE. 

A  widow,  who  is  general  guardian  of  the  property  of  her  son,  may  be  al- 
lowed for  past  maintenance  of  her  ward,  where  the  latter,  on  attaining 
majority,  cites  her  to  account,  with  a  view  to  payment  to  him  of  his 
interest  in  the  estate  of  his  father,  of  which  respondent  was  adminis- 
tratrix, and  the  amount  so  allowed  may  be  set  off  against  that  found 
to  be  due  to  petitioner.    Matter  of  Winsor,  340. 

See  Life  Tenant,  2. 

MARRIAGE. 
See  Revocation  op  Will. 

MARRIED  WOMEN. 
See  Husband  and  Wife. 

MARSHALLING  OF  ASSETS. 
See  Patmbnt  of  Debts. 

MENTAL  CAPACITY. 

See  Insane  Delusion. 
Vol.  v.— 37 
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MONOMANIA. 
See  Insane  Delusion. 

MORTALITY  TABLES. 
See  COLLATEBAL  Tax,  7. 

MORTGAGE. 

See  Donatio  intkb  Yiyos,  2 ;  Investments,  4 ;   Testamentabt 

Trustee,  8;   Will,  2. 

MOTION. 
See  Contempt,  2  ;  Decbre,  2. 

NON-RESIDENT. 
See  Lbttebs  of  Administbation,  1. 

NOTICE. 
See  PuBUO  Administbatob,  2,  8. 

OBJECTION. 

The  execntora  of  testator's  will  having,  in  pursuance  of  a  decree,  paid  to 
themselves  as  trustees  a  sum  of  money  as  a  fund  to  produce  certain 
annuities  provided  for  in  the  will,  and  filed  their  account  as  such  trust- 
ees, certain  of  the  cestuU  que]  trustent  filed  an  objection  insisting 
that  the  income  yielded  by  the  fund  in  hand  was  excessive,  and  that  a 
portion  of  the  principal  should  be  restored  to  the  residuary  estate. — 
Held^  that  the  objection,  pointing  out  no  error  in  the  account,  could 
not  be  entertained,  and  that  the  relief  sought  could  be  procured,  if  at 
all,  only  in  an  independent  proceeding.    Matter  qf  WiUets^  342. 

OFFICIAL  BOND. 

1.  A  Surrogate,  fixing  the  penalty  of  a  bond  to  be  exacted  from  the  recipient 

of  ancillary  letters,  under  Code  Civ.  Pro.,  §  2699,  may,  in  ascertaining 
the  amount  *'  which  appears  to  be  due  from  the  decedent  to  residents 
of  the  State,"  ignore  a  disputed  claim  which  is  not  shown  to  be  proba- 
bly enforceable.    Matter  of  Muagrave,  427. 

2.  As  to  whether  Code  Civ.  Pro. ,  §  829,  is  applicable  to  the  proofs  submitted 

by  an  alleged  creditor  for  the  purpose  of  enabling  the  Surrogate  to  fix 
such  penalty — gwccre.     Id. 

See  Tempobaby  Administbatob;  Testamentabt  Tbubtee,  1. 

ONUS  PROBANDI. 
See  Vouchers,  2. 
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PARAPHERNALIA. 

Testator,  by  his  will  bequeathed  to  Lizzie  C.  Williams  "all  the  furniture, 
bedding,  ornaments  and  paraphernalia ''  of  which  he  died  possessed. — 
Heldj  that  a  watch  and  a  few  articles  of  clothing  and  jewelry,  which 
the  inventory  disclosed,  were  the  paraphernalia,  to  which  the  legatee 
was  entitled.    Matter  qf  Cooper ,  495. 

PARTIES. 

1.  An  allegation  that  one  of  two  or  more  co-executors  is  insolvent,  and  has 

no  assets  in  his  hands,  does  not  obviate  the  necessity  of  making  him  a 
party  to  a  special  proceeding  instituted  by  a  beneficiary  of  the  will, 
seeking  to  enforce  the  payment  of  money,  e.  g.,  arrears  of  an  annuity, 
due  to  petitioner  thereunder.     Cocks  v.  Haviland,  11. 

2.  A  decree,  refusing  probate  to  an  alleged  will,  directed  the  temporary  ad- 

ministrator of  decedent's  estate  to  make  certain  payments,  as  costs, 
out  of  such  estate.— Hei<2,  tliat  this  decree  made  the  administrator  a 
party  to  the  special  proceeding  of  which  it  wa?  the  determination, 
and  gave  him  a  sunding  which  justified  a  motion  on  his  part  for  its 
modification.     Matter  of  Aaron,  362. 

See  iNTEByENTioN  OF  Parties. 

PAYMENT  OF  DEBTS. 

1.  Decedent,  at  the  time  of  his  death,  was  a  member  of  a  firm,  which  was 

then  insolvent  and  indebted  to  L.  in  the  amount  of  a  promissory  note, 
whereon  the  latter  brought  action  against  the  administrators  and,  hav- 
ing shown  the  insolvency  of  the  surviving  partners,  recovered  a  judg- 
ment in  the  ordinary  form,  with  a  direction  added,  that  the  same  ''be 
paid  and  collected  out  of  the  property  of  the  estate  of "  decedent. 
The  judgment  creditor,  upon  the  settlement  of  the  administrators' 
account,  claiming  title  to  equality,  in  respect  of  payment,  with  the 
individual  creditors, — Held,  that  the  judgment  piid  not  purport  to  ad- 
just the  equities  of  the  various  creditors,  but  simply  established  the 
riji^ht  of  L.  to  payment  out  of  decedent's  estate;  and  that  the  individ- 
ual creditors  should  first  be  satisfied,  and  thereafter  the  balance  of 
assets  be  distributed  among  the  creditors  of  decedent's  firm,  includ- 
ing L.    Matter  of  Potter,  108. 

2.  Pension  moneys  given  by  the  United  States  to  a  woman,  on  account  of  the 

military  services  of  her  son,  are  not,  after  her  death,  exempt,  under 
either  Ck)de  Civ.  Pro.,  §  1393  or  U.  S.  R.  S.,  §  4747,  in  favor  of  her 
descendants  not  constituting  a  family  for  whom  she  provided,  from 
liability  to  be  applied  to  the  payment  of  a  judgment  recovered,  upon 
a  debt  of  decedent,  against  her  administrator.    Matter  of  Winana,  138. 

Bm  Testator,  who,  at  the  time  of  the  execution  of  his  will,  in  1876,  was  in- 
debted to  A.,  in  the  sum  of  $1,650,  by  that  instrument  provided  that, 
out  of  the  proceeds  of  his  estate,  A.  was  "  to  receive  "  such  sum  **  be- 
ing the  amount  of  borrowed  money  due  her,''  making  reference  to  a 
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note  held  by  A.  therefor.  The  executor  haying  filed  his  account,  in 
1886,  for  judicial  settlement,  A.  sougitt  to  procure  payment  of  an  un- 
paid balance  of  her  claim. — Held,  that  the  provision,  in  the  will,  in 
favor  of  A.,  was  a  legacy  in  satisfaction  of  a  debt ;  and  that,  by  vir- 
tue of  Code  Civ.  Pro.,  §  1819,  the  statute  of  limitations  had  not  yet 
commenced  to  run  against  her  demand.    Matter  of  Thompson,  3d3. 

4.  It  aeemSf  that,  even  if  A.  were  properly  to  be  regarded  as  a  creditor,  and 

not  a  legatee,  a  credit  given  to  the  executor,  with  his  assent,  before  the 
claim  was  barred,  as  for  a  payment  on  account  thereof,  though  no 
money  was  actually  paid,  would,  under  the  provisions  of  Code  Civ. 
Pro.,  §  395,  stop  the  running  of  the  statute.     Id. 

5,  In  a  special  proceeding  instituted,  under  Code  Civ.  Pro.,  §  2717,  for  the 

payment  of  a  creditor's  claim,  a  dispute  as  to  whether  the  same  has 
been  admitted  by  the  executor  or  administrator,  is  a  dispute  about  its 
validity  and  legality,  and  necessitates  a  dismissal  of  the  petition  under 
id.,  §  2718.     Matter  qf  Cowdvey,  453. 
See  ExEcxTTORS  and  Admin istbatobs,  2  ;  Funeral  Expenses,  1. 

PAYMENT  OF  LEGACY. 

1.  The  will  of  decedent,  which  bequeathed  a  share  of  her  residuary  estate  to 

two  of  the  infant  children  of  her  son,  provided  ;  "  And  I  hereby  ap- 
point my  said  son,  S.,  guardian  of  the  said  estate  of  his  said  children  ; " 
and  autliorized  S.  to  expend  principal  and  income  in  the  care,  educa- 
tion and  maintenance  of  the  infants.  Upon  an  application  by  S.,  to 
compel  payment  to  him,  by  the  executor,  of  the  share  bequeathed  to 
his  children, — Held,  that  the  attempt  to  create  a  guardian,  though 
abortive  as  such,  in  effect  constituted  petitioner  a  trustee  of  the  prop- 
erty bequeathed,  and  that  the  same  might  be  turned  over  to  him, 
without  his  obtaining  letters  of  guardianship.  Matter  of  Lichtenstad- 
ter,  214. 

2.  Code  Civ.  Pro.,  §  2719 — ^providing  for  a  decree  directing  payment  of  a  leg- 

acy before  the  expiratioh  of  a  year  from  the  issuance  of  letters  testa- 
mentary, upon  the  proof  of  certain  facts  therein  specified,  and  the 
filing  of  a  bond  described — has  no  application  to  the  case  of  a  legacy,  or 
instalment  thereof,  which  the  will  expressly  directs  to  be  paid  w^ithin 
such  year.  But  the  executor  may  require  a  bond  to  be  executed  in 
conformity  to  the  provisions  of  2  R  S.,  90,  §  44.    Matter  of  Selling^  225. 

3.  Testator,  by  his  will,  directed  the  executors  to  cause  his  seat  in  the  New 

York  Stock  Exchange  to  be  sold  as  soon  after  his  decease  as  possible, 
and  also  to  collect  and  receive  "  the  amount  of  insurance  upon  my  " 
(his)  life  "  from  that  exchange,  and  out  of  the  proceeds  of  his  estate, 
to  pay  the  sum  of  $20,000  to  C,  w^ho  proved  to  be  his  sole  surviving 
next  of  kin,  and  to  whom,  by  the  constitution  of  such  exchange,  the 
gratuity  referred  to  in  the  clause  quoted  was  payable.  C.  collected 
from  the  exchange  $10,000,  on  account  of  the  gratuity,  less  a  discount 
made  in  consideration  of  advanced  payment  Upon  the  settlement  of 
the  executors*  account, — Ueldy  1.  That,  in  collecting  the  gratuity  fund 
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{or  her  own  use,  C.  most  be  deemed  to  have  received  $10,000,  on  ac- 
count of  her  legacy.  2.  That  C.  was  entitled  to  legal  interest  upon 
the  i-emaining  $10,000  from  the  expiration  of  one  year  from  testator's 
death;  and  that  the  executors  were  entitled  to  Interest  on  payments 
already  made  by  them  on  account  of  the  legacy,  at  the  like  rate  from 
the  times  of  the  respective  advances.    Matter  qf  Noyes,  800. 

See  AccouNTiNO,  1;  Answeb;  Payment  of  Debts,  3. 

PETITION. 
See  JuBiSDicmoN,  1 ;  Public  Adionistbatob,  4. 

POWER  OF  SALE. 

1.  Where  one  who  is  executor  of  a  will  sells  the  testator's  real  property 

under  a  power  conferred  upon  him  by  that  instrument  personally 
and  not  as  executor,  he  should  not  include  the  proceeds  of  sale  in  his 
official  account,  nor  are  the  same  chargeable  with  executorial  commis- 
sions.   Matter  of  Brown,  223. 

2.  The  will  of  testatrix  provided  :    "  After  all  my  just  debts  and  funeral 

expenses  are  paid  out  of  my  estate  by  my  executors,  I  give  and  bequeath" 
certain  pecuniary  legacies ;  bestowed  one  half  of  the  residue  of  the 
estate,  both  real  and  personal,  upon  A.,  absolutely,  and  the  other  hall 
upon  A.  and  B.,  '*  after  the  payments,  divisions  and  bequests  as  afore- 
said," in  trust  for  a  purpose  stated  ;  and  empowered  the  executors  to 
sell  the  whole  or  any  part  of  the  real  and  personal  estate,  ordering 
them  to  invest  the  proceeds,  or  sell  any  securities,  as  might  seem 
most  proper  for  carrying  into  effect  the  **  provisions  of  this  will." — 
Held,  that  the  real  property  was  expressly  charged  with  the  payment  of 
debts,  and  subject  to  a  valid  power  of  sale  for  that  purpose,  and  there- 
fore could  not  be  disposed  of  by  virtue  of  a  decree  of  the  Surrogate's 
court  (Code  Civ.  Pro.,  §  2750).    Matter  qf  Rosenfieldy  251. 

See  Sale  of  Real  Estate,  5. 

PRACTICE. 

A  Surrogate's  court  has  no  power  to  disregard,  relax  or  extend  the  opera- 
tion of  any  of  the  General  Rules  of  Practice.  DeLamater  v.  HavenSf  53. 

PREFERRED  CREDITOR. 

Where  trust  moneys  are  deposited  in  a  bank,  and  the  depositor  ^bse- 
quently  purchases  pro3)erty  with  funds  drawn  from  that  bank,  the 
cestui  que  trust,  seeking  to  follow  the  trust  moneys  into  the  property 
purchased,  must  show  that,  but  for  the  intermingling  of  moneys  in  the 
bank,  the  money  employed  in  the  purchase  would  have  been  the  iden- 
tical trust  moneys  deposited.  Hence,  where,  in  a  special  proceeding 
Instituted  to  procure  the  disposition  of  a  parcel  of  real  property  of  de- 
cedent, for  the  payment  of  his  debts,  certain  incompetent  infant 
cestuis  que  trustent  sought  to  be  paid  out  of  the  proceeds  in  prefer- 
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ence  to  other  creditors,  on  the  ground  that  their  tnutee  had  unlawf  ally 
lent  funds  of  their  trust  to  decedent  who  had  purchased  the  property 
in  question  therewith  ;  and  the  evidence  showed  that,  though  decedent 
had  borrowed  such  funds  and  deposited  them  in  his  bank,  his  account 
had  been  overdrawn  thereafter  and  before  he  drew  the  amounts  which 
he  paid  for  the  property, — Ueldf  that  the  preference  sought  to  be 
secured  must  be  refused.    Matter  qf  Youngs,  141. 

PROBATE  OF  WILL. 

1.  Where  the  proponent  of  a  will,  who  was  a  beneficiary  thereunder,  died 

during  the  pendency  of  a  special  proceeding  instituted  to  procure  tlie 
probate  thereof,  leaving  a  will,  purporting  to  dispose  of  all  his  prop- 
erty, which  was  thereafter  proved, — Held^  that  the  orderly  method  of 
continuing  the  probate  proceeding  would  be  an  eac  parte  application  by 
the  executor  of  the  latter  will  to  be  made  a  party  thereto,  and,  upon  the 
granting  of  such  application,  a  motion  on  notice  for  a  revivor  in  his 
name  as  proponent.    Matter  qf  Govera,  40. 

2.  As  to  whether  probate  should  be  accorded  to  a  paper,  propomaded  as  a 

will,  consisting  of  a  printed  form,  with  insertions  in  the  handwriting 
of  proponent,  and  presenting  a  blank  space  of  one  and  a  half  pages  be- 
tween the  last  disposing  clause  and  the  commencement  of  a  paragraph 
appointing  executors,^9ucere.    McCord  v.  Loimsbury,  68. 

See  Costs,  3;  Jurisdiction,  5,  8. 
See  WrtNEBS,  2. 

PRODUCTION  OF  Wn.L. 
See  JuBiBDicTiOK,  9. 

PUBLIC  ADMINISTRATOR. 

1.  The  circumstances  under  which  the  public  adnunistrator  of  the  county  of 

New  York  may  obtain  letters  of  administration  of  a  decedent's  estate 
are  prescribed  by  L.  1882,  ch.  410,  §  227,  and  not  by  the  Code  of  Civil 
Procedure.    Matter  qf  Brewster,  259. 

2.  That  officer  is  not  required  to  give  notice  of  his  intention  to  apply  for 

such  letters  to  a  relative  of  the  decedent  who,  though  having  a  prior 
right  to  letters,  is  not  actually  entitled  to  a  share  in  the  estate.    Id. 

3.  Failure  to  give  proper  notice  of  such  intention  is  not  a  jurisdictional  de- 

fect, but  a  mere  irregularity,  of  which  none  can  take  advantage  except 
such  as  are  entitled  to  the  notice.    Id, 

4.  The  public  administrator  is  not  required  to  file  a  petition  for  letters;  and 

if  he  does,  its  allegations,  though  upon  information  and  belief,  are 
not  deprived  of  the  probative  force  prescribed  by  the  statute.     Id, 

5.  Money  paid  into  tlie  treasury  of  the  city  of  New  York  by  the  public  admin- 

istrator, as  administrator  of  a  decedent's  estate,  under  L.  1882,  ch.  410, 
§  239,  may  be  obtained  by  any  person  entitled  thereto,  whether  in  his 
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own  right,  or  as  an  assignee,  by  means  of  a  special  proceeding  in  the 
Sorrogate's  court  instituted  by  a  petition  presented  under  Code  Civ. 
Pro.,  §  2717.    Matt^  of  Conway,  290. 

PUBLICATION  OF  WILL. 

Upon  an  application  for  probate,  the  evidence  showed  that  the  draftsman, 
L.,  after  preparing  the  will,  being  requested  by  decedent  to  summon 
two  neighbors  to  attest  its  execution,  asked  the  latter  to  visit  decedent, 
in  order  to  witness  **  a  paper,"  or  ''  his  will,''  it  did  not  appear  which  ; 
that  they  accordingly  attended,  and  were  directed  by  L.  to  affix  their 
names  to  a  paper  and  at  a  place  indicated  by  him,  which  they  did,  de- 
cedent having  first  subscribed  it,  the  paper  being  so  folded,  at  the 
time,  as  to  conceal  its  contents  from  view  ;  that  the  attestation  clause, 
appended  thereto,  was  not  read  to  or  by  the  witnesses,  of  whom  one 
did  not  remember  that  the  character  of  the  instrument  was  stated, 
while  tlie  other  testified  positively  that  the  word  ''  will "  was  not 
mentioned  at  the  interview,  although  L.  swore  that  he  asked  decedent, 
in  the  witnesses'  presence,  whether  he  wished  them  to  witness  his 
**  last  will  and  testament,"  and  received  an  affirmative  answer,  which 
conversation,  however,  was  not  shown  to  have  been  heard  by  the  wit- 
nesses, lleldy  that  probate  must  be  refused  for  want  of  due  publica- 
tion.   McCord  V.  Lounabury,  68. 

PUNISHMENT  FOR  CONTEMPT. 
See  CoNTBiiPT. 

REAL  PROPERTY. 

1.  Proceeds  of  a  sale  of  an  infant's  land,  made  in  his  lifetime,  are  real  prop- 

erty, and  descend  to  his  heirs,  where  he  dies  intestate  during  minority. 
Matter  of  Woodworth,  150. 

2.  Decedent  died  an  infant,  intestate,  leaving,  her  surviving,  a  mother  and 

three  sisters.  During  her  lifetime,  certain  land  of  which  she  was 
seized  was  sold  in  proceedings  Instituted  for  that  purpose,  and  the 
proceeds  of  sale  were  paid  to  the  county  treasurer.  After  her  death, 
her  administrator,  assuming  the  money  to  be  personal  property,  ob- 
tained an  order  directing  it  to  be  paid  to  him,  included  the  amount  in 
his  inventory,  paid  the  bulk  thereof  to  decedent's  mother,  and,  after 
the  death  of  the  latter,  paid  thereout  $50  on  account  of  her  funeral  ex- 
penses. Upon  the  judicial  settlement  of  the  administrator's  account, 
on  oljjection  by  the  surviving  next  of  kin,— fiTcZd,  that  the  money  in 
question  was  real  property,  and  retained  its  character  as  such  notwith- 
standing the  acts  of  the  administrator  in  respect  thereto,  and  that  the 
court  had  no  jurisdiction  to  determine  the  rights  of  inheritance  thereof. 
Id. 

See  SAI.E  OF  Rk AL  Estate. 
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See  CoHBnssioNs,  9;  Testamextaby  Tbust. 

REMAINDEUMAN. 
See  Life  Tenant. 

RENTS. 
See  Appobtionment  of  Rents. 

RENUNCIATION. 

1.  Under  Code  Civ.  Pro.,  §2737— enacting  that  where  a  **  will  provides  a  spe- 

cific compensation  to  an  executor,  he  is  not  entitled  to  any  allowance 
for  his  services,  unless,  by  a  written  instrument  filed  with  the  Surro- 
gate, he  renounces  the  specific  compensation  " — ^the  time  within  which 
an  executor  may  renounce  his  legacy  is  not  limited  by  law.  So  long  as 
he  has  not  indicated  his  election  between  such  provision  and  the  stat- 
utory commissions,  either  by  taking  to  himself  one  or  the  other,  or  by 
some  other  mode,  his  right  to  file  a  renunciation,  and  to  avail  himself 
of  its  benefits,  remains  unimpaired.     Matter  of  WeekSy  194. 

2.  As  to  whether  such  a  renunciation  can  be  retracted — qucBre.    Id. 

RES  AD  JUDICATA. 

Where  the  record  of  a  judgment  shows  that  the  same  could  have  been  ren- 
dered without  deciding  a  particular  matter,  afterwards  brought  in 
question  between  the  same  parties,  such  matter  will  not  be  considered 
as  having  been  finally  determined,  and  the  judgment  will  not  bo 
deemed  ^uood  hoe  res  acljudicata.    Uavoley  v.  Singer^  82. 

RESIDUARY  LEGATEE. 
See  Will,  7. 

RESIGNATION. 

A  resignation  of  the  office  of  executor  is  not  subject  to  retraction.  Matter 
of  Beakesy  12S. 

REVISED  STATUTES. 
[Sections  construed  or  cited,] 

1  R.  S.,  387,    §    4 Matter  qf  Miller,  1S2. 

1  R  S.,  726,  §  37 Matter  of  Tilden,  280. 

1  R.  S.,  730,  §  d3 Matter  of  Hoyty  432. 

1  R.  S.,  730,    §  63 Matter  of  Rutherford^  409. 

1  R.  S.,  773,    §    1 Matter  ofBussell,  388. 

1  R.  S,  773,  §§    3,4 Matter  cf  Tilden,  230. 
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43 Matter  qf  Gall,  srji, 

49 Matter  of  Gall,  374. 

22 Matter  qf  Burling,  41. 

27 Matter  of  Brewster,  250. 

27 Matter  of  Williams,  292. 

32 Matter  of  Cutting,  466. 

13 Matter  of  Battle,  447. 

27 ShuteY.  Shute,  1. 

27 Matter  of  Clark,  377. 

44 Matter  of  Selling,  226. 

64,  66 Matter  of  Acker,  19. 

58 Matter  of  Rowland,  216. 

16, 17 Matter  of  Brewster,  259. 

1 Matter  qf  Lichtenstadter,  214. 


REVIVOR. 
See  Pbobate  of  Wills,  1 ;  Statute  of  LiMiTATiONSy  1. 

REVOCATION  OF  LETTERS. 

As  to  whether  one  named  as  executor,  and  legatee,  in  an  alleged  will  of  a 
decedent  not  admitted  to  probate,  has  a  sufficient  interest  in  the  estate 
to  enable  him  to  petition,  under  Code  Civ.  Pro.,  §  2685,  for  the  revo- 
cation of  letters  of  administration  issued  to  the  public  administrator — 
qwBre,    Matter  of  Brewster,  259. 

REVOCATION  OF  PROBATE. 
See  Costs,  4. 

REVOCATION  OF  WILL. 

A  child  of  a  decedent,  born  of  a  marriage  contracted  before  the  execution 
of  the  will  of  the  latter,  cannot  contest  the  admission  of  that  instru- 
ment to  probate  upon  the  ground  that  he  is  not  therein  or  otherwise 
provided  for;  but  is  confined  to  the  remedy,  afforded  by  Code  Civ.  Pro., 
§  1868,  to  recover  the  share  of  the  property  saved  to  him  by  2  R.  S., 
65,  §  49.  Contra,  where  the  marriage  followed  the  testamentary  act, 
and  issue  thereof,  so  situated,  survives;  in  which  case  the  will  is  to  be 
deemed  revoked,  pursuant  to  2  R.  S.,  64,  §  43.    Matter  qf  Gall,  374. 


SALE  OP  REAL  ESTATE. 

1.  An  inquest  is  **  a  trial  upon  the  merits,''  within  the  meaning  of  Code  Civ. 
Pro.,  §  2756,  making  a  judgment  rendered  upon  such  a  trial  presump- 
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tive  evidence  of  the  debt,  tot  the  purposes  therein  specified.    Matter 
of  Boaenfleldf  251. 

2.  The  first  sentence  of  Code  Civ.  Pro.»  §  2798,  snbd.  5,— which  provides  tliat 
''out  of  the  remainder  of  the  money  "  arising  from  a  sale,  etc.,  of  a 
decedent's  real  property  for  the  payment  of  debts,  etc.,  *'  must  be  paid 
the  sum,  if  any,  which  has  been  found  to  be  due  to  the  executor  or  ad- 
ministrator upon  a  judicial  settlement  of  his  account,  after  applying 
thereupon  the  proceeds  of  the  personal  property," — authorizes  the  pay- 
ment, out  of  the  money  so  realized,  of  a  sum  so  found  due,  although 
it  represents  the  costs  and  charges  incurred  and  paid  to  claimant's  at- 
torney during  the  progress  of  the  administration.     Shute  v.  Shute,  1. 

8.  Code  Civ.  Pro.,  §2754,  providing  that  the  Surrogate  must  issue  a  citation, 
according  to  the  prayer  of  a  petition  praying  for  the  disposition  of  a 
decedent's  real  property,  where  it  appears  that  the  debts  or  funeral 
expenses  cannot  be  satisfied  without  resorting  thereto  (under  id.,  ch.  18, 
tit.  5),  warrants  the  converse  conclusion  that,  where  such  satisfaction 
may  be  eflfected  without  such  resort,  the  citation  should  be  refused. 
Matter  of  Davids,  14. 

4.  The  second  sentence  of  the  subdivision  above  cited,  qualifying  the  efifect 
of  the  portion  quoted,  is  inoperative,  since  no  sum  could  be  ''found  to 
be  due  "  to  an  execntor  or  administrator,  upon  a  judicial  settlement  of 
his  account,  except  a  balance  of  expenses  of  administration  which  the 
assets  were  insufficient  to  pay.    Shute  v.  Shute,  1. 

6.  Executors  having  presented  a  petition  praying  for  the  disposition  of  their 
decedent's  real  property,  under  the  statute,  it  appeared  that  such  prop- 
eity  was  devised,  in  trust  for  the  benefit  of  decedent's  husband  during 
life,  to  petitioners,  whom  the  will  clothed  with  authority  to  sell  the 
same,  upon  the  consent  of  the  husband,  who  was  willing  to  give  it,  and 
that  there  was  a  deficiency  of  assets.  The  property  not  being  "express- 
ly charged  with  the  payment  of  debts  or  funeral  expenses"  (Code  Civ. 
Pro.,  §  2749),  it  was  contended  that  a  citation  should  issne^^Held, 
that  the  executors  should  not  proceed  under  the  statute,  but  be  left 
to  exercise  the  power  contained  in  the  will ;  and  that  a  citation  might 
properly  be  refused.    Matter  qf  Davids,  14. 

6.  An  order  of  the  Supreme  court,  confirming  the  report  of  a  referee  appoint- 

ed to  take  and  state  the  account  of  the  committee  of  the  property  of  a 
lunatic,  after  the  death  of  the  latter,  and  fixing  the  amount  of  such  com- 
mittee's claim,  which  it  adjudges  to  be  a  "legal  debt,  claim  and  lien, 
in  favor  of  the  committee,  against  the  estate  of  the  lunatic,  and  against 
his  legal  representatives,  in  the  same  manner  as  if  it  had  been  a  debt 
contracted  by  the  lunatic  in  his  lifetime,"  is  conclusive  upon  a  Surro- 
gate's court,  as  to  the  character  of  the  committee's  claim  as  a  debt  of 
such  decedent,  in  a  special  proceeding  instituted  to  procure  the  dispo- 
sition of  his  real  property  for  the  payment  of  his  debts.  Kowing  v. 
Moran,  56. 

7.  Upon  a  distribution  of  the  proceeds  of  a  disposition  of  a  decedent's  real 

property,  made  as  prescribed  in  Code  Civ.  Pro.,  ch.  18,  tit.  5,  "  debts  not 
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yet  due  "  at  the  time  of  entry  of  the  first  decree  are  entitled,  under  id., 
§  2793,  subd.  7,  to  equality  in  payment  witli  those  established  by  and 
recited  in  such  decree.     Cook  v.  Woodard,  97. 

8.  An  executor  oradministrator  cannot  be  allowed,  out  of  such  proceeds,  his 
expenses,  incurred  in  defending  an  action  brought  against  him  by  a 
creditor  of  the  decedent,  the  provisions  of  Code  Civ.  Pro.,  §  279^^, 
Bubd.  5,  being  only  intended  to  cover  payments  made  by  the  executor 
or  administrator  on  account  of  debts  of  the  decedent  and  funeral  ex- 
penses.   Id. 

See  Commissions,  4,  10  ;  Discontinuakoe  ;  Judgment  Cbuditob  ; 
PowEB  OF  Sale,  1,2;  Real  Pboperty. 

SAVINGS  BANK. 
See  Bank  Deposit. 

SERVICE  OF  CITATION. 

A  citation,  to  an  infant  under  fourteen,  residing  in  another  State,  should 
be  directed  to  be  served  personally  at  least  thirty  days  before  the 
return  day,  or  by  publication.  A  proposal  to  cause  the  party  and  his 
guardian  to  be  brought  into  this  State,  in  order  to  effect  a  shorter  seiv 
vice,  will  not  be  approved.    MerriWs  WiU^  544. 

SET-OFF. 

A  claim,  on  the  part  of  a  testamentary  trustee,  against  a  balance  of  income^ 
of  the  trust  fund  in  his  hands,  arising  from  an  alleged  indebtedness^  to 
him,  of  the  beneficiary  of  such  income,  is  a  demand  of  set-off  which 
cannot  be  adjusted  in  a  Surrogate's  court.    Matter  qf  Butherfordy  499. 

See  Will,  11. 

SPECIAL  GUARDIAN. 
See  Appeabance. 

SPECIFIC  LEGACY. 
See  Commissions,  1. 

STATUTE. 

1.  The  time  of  the  passage  of  an  act  of  the  legislature,  approved  by  the  ex- 

ecutive, is  the  day  when  it  receives  such  approval,  as  certified  by  the 
Secretary  of  State.    Matter  of  Chardavoyne,  466. 

2.  Rights  of  inheritance,  and  of  testamentary  and  intestate  succession,  being 

creatures  of  the  municipal  law,  are  entirely  subject  to  its  control  and 
may  be  regulated,  restricted  and,  it  seems,  even  abrogated  by  statute. 
Matter  of  Howard,  483. 
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STATUTE  OF  LIMITATIONS. 

1.  An  execntor  or  administrator  cannot,  by  making  payments  in  respect  of 

a  claim  the  remedy  upon  wbicli  is  barred  by  the  statute  of  limitations, 
bind  his  decedent's  estate,  so  as  to  revive  the  obligation.  Matter  of 
Dunn,  124. 

2.  Decedent  died  in  August,  1874,  and  letters  of  administration  of  his  estate 

were  issued,  on  September  15th  of  that  year,  to  M.,  who  died  Septem- 
ber 11th,  18S5,  his  account  never  having  been  judicially  settled.  In 
October,  1885,  respondent  was  appointed  administrator  with  the  will 
of  M.  annexed;  and  on  September  16th,  1886,  petitioner,  one  of  the 
next  of  kin  of  the  first  decedent,  filed  a  petition,  under  Code  Civ.  Pro., 
§  2606,  praying  for  an  accounting,  with  a  view  to  payment  of  his  dis- 
tributive share.  Respondent  answered  that  petitioner's  claim  was 
,  barred  on  September  15th,  1881,  seven  years  after  the  issuing  of  letters 
to  U,^Ueld,  that,  by  virtue  of  Code  Civ.  Pro.,  §  1819,  which  took  effect 
September  1st,  1880,  whereby  a  cause  of  action  for  a  distributive  share 
is  deemed  to  accrue  when  the  administrator's  account  is  judicially  set- 
tled, and  id.,  §  414,  making  such  rule  applicable  to  special  proceedings, 
petitioner's  claim  was  not  barred  ;  and  that  respondent  must  account 
Matter  of  Van  Dyke,  331. 

See  Executobs  and  Administrators,  1;  Payment  of  Debts,  4. 

STAY  OF  PROCEEDINGS. 
See  Appeal,  2. 

^  STENOGRAPHER'S  MINUTES. 

Code  Civ.  Pro.,  §  2348,  subd.  3.,  authorizing  a  Surrogate,  in  a  probate  pro- 
ceeding, to  "order  a  copy  of  the  stenographer's  minutes  to  be  fur- 
nished to"  an  unsuccessful  contestant's  counsel,  "and  charge  the 
expense  thereof  to  the  estate,"  relates  exclusively  to  the  minutes  of 
testimony  taken  in  the  course  of  actual  trial  in  the  Surrogate's  court, 
and  does  not  extend  to  the  case  of  an  expenditure  for  a  stenographic 
report  of  an  examination  of  a  witness,  de  bene  esse.  Matter  cf  Henry ^ 
272. 

STOCK  CERTIFICATE. 
See  Life  Tenant,  4. 

SUBSCRIBING  WITNESS. 

One  employed  and  acting  as  the  legal  adviser  of  a  testator,  who  becomes 
a  subscribing  witness  to  the  latter's  will,  is  competent,  under  Code 
Civ.  Pro.,  §  835,  to  testify  to  facts  appertaining  to  the  question  of  due 
execution.    Matter  of  Elston,  154. 

SUBSTITUTION  OF  ATTORNEYS. 
A  Surrogate's  court  has  no  power  to  order  a  substitution  of  one  attorney 
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for  another,  in  respect  of  a  party  to  a  special  proceeding,  instituted 
therein,  after  the  same  has  been  removed  by  appeal  to  another  court. 
Matter  qf  Hoyt,  432. 

SUCCESSION  TAX. 
See  Collateral  Tax. 

SURROGATE'S  COURT. 
See  JuBisDiCTioN. 

SURVIVORSHIP. 

Words  of  survivorship,  in  a  will,  should,  if  no  special  Intent  be  manifested 
to  the  contrary,  be  referred  to  the  date  of  the  death  of  the  testator. 
Jennings  v.  Barry,  531. 

SUSPENSION  OF  OWNERSHIP. 

1.  The  possibility  that  an  event,  upon  which  a  testementary  limitation,  sus- 

pending the  absolute  ownership  of  personal  property,  is  to  determine, 
may  occur  later  than  at  the  expiration  of  two  lives  in  being  at  the 
death  of  the  testator,  avoids  the  disposition.    Matter  of  Buasell,  388. 

2.  Testator,  by  his  will,  gave  the  residue  of  his  estate  to  his  executor,  in 

trust,  to  sell  the  same,  invest  the  pro<3peds,  and  pay  out  of  the  income  a 
life  annuity  to  A.  and  B.,  respectively,  and  the  balance  to  his  daughter 
C,  for  life ;  providing  that,  as  A.  and  B.  should  severally  die,  their 
annuities  should  fall  Into  the  income  payable  to  C;  and  upon  C.'s 
death,  the  principal,  "  as  the  same  is  relieved  from  the  payment  of  the 
life  interest"  mentioned,  be  divided  among  specified,  persons.— IfeW, 
that,  inasmuch  as,  if  C.  survived  neither  or  both  of  the  annuitants, 
no  distribution  could  be  effected  until  the  termination  of  the  third  life; 
while  no  intimation  was  given  as  to  what  portion  of  the  principal  should 
be  "  relieved  "  upon  the  death  of  C.  and  one  annuitant,  the  scheme 
was  wholly  invalid,  as  being  in  contravention  of  the  statute  (1  R.  S., 
773,  §  1).    Id. 

TAX. 

See  Collateral  Tax. 

TEMPORARY  ADMINISTRATOR. 

1.  The  discretionary  authority,  conferred  by  Code  Civ.  Pro.,  §2672,  upon 

Sivrogates,  to  permit  an  action  to  be  brought  against  the  temporary'  ad- 
ministrator of  a  decedent's  estate,  should  not  be  exercised  where  the 
result  might  be  the  infliction  of  a  greater  Injury  than  the  claimant 
would  suffer  by  reason  of  a  refusal.  Persons  Interested  in  the  estate 
should,  in  general,  be  allowed  the  opportunity  of  resisting  claims  by  the 
aid  of  counsel  of  their  own  choosing.     Matter  of  Fleming,  336. 

2.  A  temporary  administrator  appointed,  under  Code  Civ.  Pro.,  §  2668,  subd. 

1,  *'  where  delay  necessarily  occurs  in  the  granting  of  letters  testamen- 
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tary/'  etc.,  goes  out  of  office,  of  course,  upon  the  issftance  of  perma- 
nent letters,  but  his  official  bond  is  not  ipso  facto  functus  officio. 
Matter  of  Eisner ^  383. 

See  Disputed  Claim,  1,  2;  Jubisdiction,  7. 

TESTAMEKTART  CAPACITY. 
See  Inbanb  Delusion. 

TESTAMENTARY  GUARDIAN. 

Certain  decrees  of  a  Surrogate's  court,  awarding  commissions  to  one  as 
testamentary  trustee  of  an  infant,  having  been  set  aside  on  appeal, 
upon  the  ground  that  the  person  receiving  such  award  was  guardian 
and  not  a  trustee, — Held,  that  the  court,  in  determining  the  amount 
of  his  commissions  as  guardian,  should  proceed  as  if  he  were  for  the 
first  time  rendering  his  account  in  that  capacity.  Hawley  v.  Singer^  82. 

See  Payment  of  Legacy,  1. 

TESTAMENTARY  TRUST. 

The  beneficiary  of  a  testamentary  trust  having  executed  an  instrament 
acknowledging  the  receipt,  from  the  trustees,  of  all  the  income  of  the 
trust  fund  for  her  benefit,  accrued  up  to  a  specified  date,  and  releasing 
the  trustees  from  all  liability  except  as  respected  the  corpus  of  such 
trust  fund,  afterwards  petitioned  for  an  accounting  and  interposed  an 
objection  to  the  account  filed,  setting  forth  that  petitioner  had  not  re- 
ceived the  income  from  the  beginning  of  the  trust  up  to  the  date  in 
question,  nor  any  account  thereof. — Held,  that  the  instrument  described 
furnished  the  trustees  with  prima  facie  evidence  of  the  truth  of  its  ad- 
missions, and  did  not  preclude  petitioner  from  showing  that  the  full 
amount  of  income  had  not  in  fact  come  to  her  hands.  Matter  qf 
Butherford,  400. 

TESTAMENTARY  TRUSTEE. 

1.  Where  the  circumstances  of  one  of  two  testamentary  trustees  are  such  as 

not  to  afford  adequate  security  for  the  proper  discharge  of  his  duties, 
he  cannot  be  relieved  from  furnishing  a  bond  by  establishing  the  solv- 
ency and  responsibility  of  his  associate.    Matter  of  Sears,  497. 

2.  A  trustee  who  had  paid  moneys  to  the  beneficiary  of  the  income  of  a  trust 

fund,  at  a  time  when  no  income  was  due,  cannot  be  allowed  to  reim- 
burse himself  out  of  the  income  of  the  trust  subsequently  coming  to  his 
hands.    Matter  of  Rutherford,  49Q, 

8.  One  of  two  testamentary  trustees  who  has  assented  to  the  act  of  the  other 
in  borrowing  funds  of  the  trust  upon  the  security  of  a  mortgage  made 
payable  with  Interest,  at  a  rate  greater  than  that  subsequently  estab- 
lished by  law,  until  the  principal  Indebtedness  should  be  discharged, 
though  liable  for  the  principal,  cannot  be  held  for  more  than  legal 
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interest,  in  the  absence  of  proof  of  a  personal  benefit  accruing  from 
the  transaction.    Id, 

See  CoMMisBioKS,  3  ;  Sbt-off.  * 

TIME. 
See  Collateral  Tax,  15. 

TRIAL. 
See  Allowance,  1,  3  ;  Stenoorapheb's  Mikutes. 

TRUST. 

1.  It  seems  that  trust  money  may  be  followed,  not  only  into  land  wrong- 

fully purchased  therewith  by  the  trustee,  but  also  into  land  purchased 
therewith  by  one  to  whom  the  trustee  has  wrongfully  lent  it.  Matter 
of  Youngs,  141, 

2.  In  order  to  impress  a  trust  upon  land  purchased  by  one  holding  money 

belonging  to  the  trust,  the  conversion  of  the  trust  money  into  the 
property  sought  to  be  reached  must  be  clearly  shown  ;  it  is  not  enough 
to  show  possession  of  trust  funds  and  purchase  of  the  property.    Id. 

8.  The  provisions  of  1  R.  S.,  730,  §  63,  which  declare  the  beneficial  interest  of 
a  cestui  que  trust  in  the  rents  and  profits  of  lands  inalienable,  are  appli- 
cable to  trusts  for  the  payment  of  the  income  of  personalty.  Matter  oj 
Butheiford,  409. 

UNITED  STATES  BONDS. 
See  Collateral  Tax,  18  ;  Collection  op  Debt. 

.UNITED  STATES  STATUTES. 
See  Pathent  of  Debts,  2. 

TESTING. 

1.  The  courts  favor  the  vesting  of  legacies.    To  postpone  the  vesting  of 

a  residuary  estate,  clear  evidence  of  an  intent  to  produce  such  a  result 
must  be  presented.    Jennings  v.  Barry,  531. 

2.  It  is  not  a  rule  that,  where  legacies  to  two  or  more  are  made  payable,  by 

the  will,  at  a  future  time,  and  there  is  a  provision  that,  in  case  of  the 
death  of  one  legatee  before  his  legacy  is  payable,  the  same  shall  go  to 
the  survivors, — the  bequests  are  contingent.    Id, 

See  Will,  9,  10. 

VOUCHERS. 

I.  Where  an  accounting  executor  or  administrator  holds  in  his  possession 
vouchers  for  payments  made  by  him,  under  $20  in  amount,  the  same 
should  be  produced  and  filed  for  the  Inspection  of  objectors.  A  re- 
fusal to  pursue  such  a  course  upon  demand  would  Justify  suspicion, 
and  furnish  the  Surrogate  sufficient  rea«on  for  exercising  the  discretion 
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conferred  by  Code  Civ.  Pro.,  §  2734,  in  refusing  credit  for  the  items 
concerned.     Oraer  v.  Oner,  21. 

2.  Where  an  executor  or  administrator  has  lost  a  voucher,  relating  to  a  pay- 
ment for  whicli  he  asks  credit  upon  his  accounting,  the  burden  is 
upon  him  to  prove  *'  that  tlie  charge  is  correct  and  just ''  (Code  Civ. 
Pro.,  §  2734),  as  against  a  party  objecting  to  its  allowance.  2  R.  S. 
03,  §  58,  as  amended  by  L.  1863,  ch.  3C2~compared.  Matter  of  Row- 
land, 216. 

See  Collateral  Tax,  5. 

WARD. 

See  General  Guardian  ;  Special  Guardian  ;  Testamentary 

Guardian. 

WILL. 

1.  The  residuary  estate  of  decedent  was  given  by  his  will  to  the  executors^  in 

trust  to  pay,  out  of  the  income,  an  annuity  to  his  widow  during  her  life 
or  widowhood,  and,  during  the  same  period,  to  distribute  the  excess  of 
income,  beyond  the  annuity,  as  follows:  one  third  to  his  sister  A.,  or, 
if  she  should  die  before  the  death  or  remarriage  of  the  widow,  to  her 
children;  one  third  to  his  sister  B.,  with  a  like  contingent  substitution; 
and  the  remaining  third  *'  to  the  children  of  my  (his)  sister  C,  equally." 
One  of  the  children  of  C.  having  died,  her  husband,  as  administrator  of 
her  estate,  applied  for  a  decree  directing  payment  to  him  of  his  intes- 
tate's share  of  surplus  income,  which  had  accumulated  during  her  life- 
time and  that  of  the  widow,  who  was  still  living  and  unmarried.  A 
referee,  to  whom  the  matter  was  referred,  having  found  in  favor  of 
the  application, — HeW,  that,  unless  clearly  expressed  or  implied  in 
the  will,  an  intention  should  not  be  attributed  to  testator,  that  the 
share  of  the  deceased  child  of  C.  should  pass  to  her  legal  represen- 
tative rather  than  to  the  survivors;  but  that  the  question  should  not 
be  finally  determined  until  all  the  children  of  C.  had  been  made  parties. 
Matter  qf  Marshall,  357. 

2.  By  one  of  the  articles  of  his  will,  testator  directed  his  executors,  in  case 

one  T.  retained,  at  the  time  of  testator's  death,  the  ownership  of  cer- 
tain realty,  to  pay  "the  two  mortgages"  (describing  them)  "now 
liens  upon  the  said  house  and  lot,  or  any  balance  of  either  or  both,^* 
One  of  the  mortgages  was  paid  by  T.  during  testator's  life  time.— 
Held,  that  the  executors  were  only  authorized  lo  satisfy  the  other. 
Matter  of  Sinzheimer,  321. 

3  Testator's  will  devised  and  bequeathed  all  his  real  and  personal  estate, 
afterpayment  of  debts  and  funeral  expenses,  to  his  wife,  "  to  have  and 
to  hold  the  same  during  the  term  of  her  natural  life,  subject  neverthe- 
less, to  the  conditions  "  of  the  will.  Then  followed  clauses,  author- 
izing her  to  sell  any  of  the  property,  and  purchase  other  property  with 
the  proceeds  ;  to  aid  needy  relatives  ;  and  to  give  of  the  estate  for 
charitable  and  benevolent  purposes ;  expressing  testator's  reliance 
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solely  upon  his  wife  to  remember  their  daughter  when  the  former 
should  die,  and  desiring  that  such  child  should  receive  an  excellent  ed- 
ucation ;  and  finally  devising  and  bequeathing  the  remainder  of  the 
real  and  personal  estate,  after  the  wife  was  done  therewith,  to  the 
daughter,  her  heirs  and  assigns  forever.— fTe^d,  as  to  the  personalty, 
that  the  force  of  the  clause  expressly  creating  a  limitation  to  the  wife 
for  life  was  overborne  by  the  general  scheme  of  the  will,  whereby  she 
was  clothed  with  an  absolute  and  unconditional  power  of  disposition  ; 
and  that  the  clauses,  subjecting  the  life  estate  to  **  conditions,''  and 
bequeathing  a  remainder,  were  nugatory  and  void.  Matter  qf  Le 
Femre,  24. 

4.  Testator,  who  died  without  issue,  lEind  having  had  seven  brothers  and  sis- 

ters, each  of  whom  had  died  before  the  execution  of  the  will,  leaving 
issue,  by  that  instrument,  after  giving  various  general,  and  other  lega- 
cies, directed  the  executors  to  divide  the  residue  of  his  estate  into  equal 
shares,  one  more  in  number  than  the  number  of  legatees  mentioned  in 
the  residuary  clause;  five  of  which  shares  were  then  given  to  four  indi- 
viduals named,  and  **  one  share  to  each  of  the  children,  living  at  the 
time  of  my  (his)  death,  of  my  (his)  deceased  "  brothers  and  sisters, 
mentioning  six  of  the  latter  successively;  further  providing  :  "  But  in 
case  any  one  or  more  of  the  children  of  either  or  any  of  my  deceased 
brothers  and  sisters  mentioned  in  this  clause  of  my  will  shall  die  or 
have  died  before  me,  leaving  lawful  issue  surviving  at  the  time  of  my 
death,  then  and  in  that  case  such  issue  of  my  deceased  nephew  or 
niece  shall  receive  the  share  which  his  or  her  ancestor  would  have  re- 
ceived under  this  clause  of  my  will,  had  he  or  she  been  living  at  the 
time  of  my  death,"  with  one  exception.  Of  the  brothers  and  sisters 
mentioned  in  the  residuary  clause,  some  children  had  died  before,  and 
none  died  after  the  execution  of  the  will.  It  was  contended  that  the 
object  of  the  clause  quoted  was  to  substitute  the  grandchildren  for 
any  of  the  children  of  brothers  and  sisters  who  might  die  after  the 
will  was  executed  and  before  testator's  death. — Held,  that  the  will 
manifested  an  Intent  on  the  part  of  testator  that  the  issue  of  such 
children,  of  the  six  brothers  and  sisters  mentioned,  as  were  dead 
at  the  time  of  execution  should  take  shares  in  the  residue,  as  direct 
and  not  as  substituted  legatees.    Barker  v.  Crav^ford,  61. 

5.  Testator  died  in  1875,  leaving  a  farm  worth  $8,000,  incumbered  by  mort- 

gages for  $4,600,  and  personal  property  consisting  mostly  of  cattle  and 
farming  implements,  worth  $2,000.  A  widow,  and  twelve  children, 
eight  of  whom  were  minors,  survived  him.  The  will  gave  all  the  prop- 
erty to  the  widow  for  life,  and,  at  her  death,  to  the  children  in  equal 
shares,  except  that  two  adult  sons,  who  were  appointed  executors,  were  to 
*'  receive  out  of  his  estate  a  just  and  reasonable  compensation  for  their 
labor  and  services,  and  for  redeeming  said  estate  from  the  mortgages 
with  which  it  was  incumbered."  The  executors,  upon  probate  of  the 
will,  took  possession  of  the  farm  and  property  thereon,  made  an  in- 
ventory, 'and,  with  the  aid  of  the  widow,  worked  the  farm,  keeping  the 
family  together,  paid  the  mortgage  interest  and  $1,500  of  the  principal, 

Vol.  v.— 38 
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and  supported  and  edaeated  the  minor  children,  until  the  widow's 
death  in  1883, — without  objection  on  the  part  of  the  other  beneficiaries. 
The  executors  kept  an  itemized  account  of  their  receipts  and  disburse- 
ments during  the  eight  years  of  their  stewardship.  Upon  their  account- 
ing, four  of  the  children  contended  that  the  executors  should  be  paid 
for  their  services  and  reimbursed  for  their  payments  exclusively  from 
the  estate  of  the  widow.  Parol  evidence  was  offered,  of  declarations  by 
testator,  contemporaneous  with  the  making  of  the  will,  of  a  desire  that 
tlie  executors  should  adopt  the  course  which  they  had  pursued,  and  be 
paid  and  reimbursed  out  of  his  estate. — £fe/d,  1.  That  the  Surrogate 
had  jurisdiction  to  construe  the  will,  as  an  incident  to  his  power  to 
settle  the  estate  and  decree  distiibution.  2.  That  the  parol  evidence 
offered  was  competent  to  show  testator's  intent,  upon  the  point  at  issue. 
3.  That  the  executors  were  entitled  to  payment  out  of  testator's  estate 
for  their  services  and  expenditures.    Matter  of  Thompson,  117. 

6.  As  to  whether  the  other  adult  beneficiaries,  being  aware  of  the  construc- 

tion given  to  the  will  by  the  executors,  and  not  objecting  to  their  acts 
during  the  eight  years  of  their  service,  were  estopped  from  thereafter 
contending  for  a  different  construction— ^ucere.    Id, 

7.  Testator,  by  his  will,  directed  that,  out  of  the  income  of  his  estate,  $140 

be  annually  applied  to  the  maintenanocj  during  life,  of  his  daughter 
A.,  a  person  of  unsound  mind;  gave  the  remaining  income  to  his  wife 
for  life;  and  further  provided  that,  at  the  death  of  his  wife,  should  A. 
be  living,  all  his  estate  except  the  sum  set  apart  for  the  maintenance 
of  the  latter,  be  divided  equally  among  his  children  who  might  then 
be  living,  etc..  A.  survived  her  mother. — Held,  that  A.  was  entitled 
to  a  share  of  the  residue  distributable  upon  the  widow's  death.  Mat- 
ter of  Van  NesSf  464. 

8.  The  will  of  the  testatrix,  who  died  September  29th,  1882,  gave  her  whole 

estate  to  her  executors  in  trust,  to  pay  the  entire  net  income  thereof 
to  her  brother  J.,  during  his  natural  life,  with  remainder  over.  In 
September,  1886,  J.  having  presented  a  petition  to  the  Surrogate's  court 
setting  forth  that  he  had  received  from  the  trustees  no  income  since 
November,  1885,  and  praying  that  accrued  income  in  their  hands  be 
paid  to  him,  it  appeared  that,  among  the  effects  of  testatrix  had  been 
found  an  instrument  of  **  agreement,"  under  seal,  signed  by  J.,  exe- 
cuted shortly  after  the  execution  of  a  codicil  to  the  will,  reciting  the 
foregoing  testamentary  provision,  and  containing  a  covenant  by  J.  that, 
after  he  should  have  received  such  income  for  three  years,  he  would 
execute  and  deliver  to  the  executors  a  release  and  discharge  thereof  for 
any  future  time.  There  was  no  direct  evidence  that  testatrix  had  ever 
avowed  an  intention  of  altering  her  testamentary  dispositions  so  as  to 
limit  J.'s  interest  in  her  posthumous  estate  to  the  three  years  in  ques- 
tion. J.  died  before  the  matter  was  deteimined. — Held,  that  dece- 
dent's possession  of  the  instrument  at  her  death  wtks  prima  facie 
evidence  of  its  delivery  to  her  by  J.  in  his  lifetime;  that,  in  the  ab- 
sence of  evidence  to  the  contrary,  the  agreement  must  be  deemed  to 
have  been  made  in  pursuance  of  an  understanding,  without  which 
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decedent  would  have  revoked  h^  wiU,  or  so  altered  its  provisions  .| 

as  to  accomplish  the  result  contemplated  by  the  instrument  in  con-  ' 

troversy;  and  that  the  claim  of  J.'s  executor  must  be  denied.  MotUer 
<lf  Minturn,  50S, 

9.  Testator's  will  provided  :  "  I  give  to  my  wife  $6,000  per  year,  during  her 

life,  for  her  support.  I  give  to  each  of  my  children  not  less  than  $600 
nor  more  than  $1,500  per  year  lor  their  education  and  support  until 
they  become  twenty-five  years  of  age,  as  my  executrix  and  executor 
may  think  proper.  As  each  of  my  children  becomes  twenty-five  years 
of  age,  my  executrix  and  executor  shall  give  each  child  $50,000."  It 
also  gave  the  executors  power  to  make  investments  and  private  sales. 
Upon  an  application  for  construction  of  these  provisions,  it  was  con- 
tended, inter  alia,  that  the  will  attempted  an  unlawful  suspension  of 
the  power  of  alienation. — Held,  1.  That  the  provision  for  the  widow  I 

was  a  simple  annuity,  alienable  at  the  pleasure  of  the  beneficiary. 
2.  That  the  first  provisions  for  the  children,whether  to  be  regarded  as 
strict  annuities,  or  bequests  in  the  nature  of  annuities,  or  as  creating 
alienable  trust  interests,  were  valid  and  effectual.  3.  That  the  lega- 
cies of  $50,000,  each,  to  the  children  were  not  vested  but  contingent. 
4.  That  there  was  no  disposition  of  the  residuary  estate,  which,  accord- 
ingly, must  be  disposed  of  as  in  case  of  intestacy.  Matter  cf  TUfordf 
524. 

10.  Testator,  by  his  will,  gave  his  estate,  both  real  and  personal,  to  his  execu- 
tors, in  trust  to  sell  and  convert  the  same,— except  his  residence  and 
furniture,  of  which  his  wife  was  to  have  the  use  for  life, — ^into  money, 
and,  after  paying  certain  general  legacies,  to  invest  the  remaining  pro- 
ceeds for  the  benefit  of  the  wife,  for  life,  in  a  manner  specified;  further 
providing  that,  "after"  the  widow's  death,  the  said  premises  and  fur- 
niture be  sold,  and  the  proceeds,  together  with  the  principal  of  the 
fund  so  invested,  "be  equally  divided  and  one  portion  thereof  paid" 
to  a  son,  A.;  one  to  a  daughter,  B.;  one  to  a  daughter,  C,  for  life, 
with  remainder  over;  one  to  the  children  of  a  deceased  daughter,  D.; 
and  one  to  a  grandson,  E.  "  In  case  of  the  death  of  "  A.,  B.,  C.  or  E., 
**  before  having  received  the  portion  above  devised  "  to  them,  leaving 
issue,  him,  her  or  them  surviving,  the  same  was  to  be  divided  "among 
the  children  of  the  deceased,  equally  " ;  but,  "  in  the  event "  of  any  or 
either  of  such  beneficiaries  "  thus  dying,  without  leaving  issue  them 
surviving,"  he  ordered  and  directed  that  "  the  portion  to  which  he  or 
she  would  have  been  entitled  be  divided  equally  among  the  survivors  of 
them  share  and  share  alike."  A.,  E.  and  B.  died  during  the  widow's 
lifetime,  the  last  named  without,  and  the  others  leaving,  issue.  The 
widow  having  died,  and  the  entire  estate  being  converted,  the  court 
was  called  upon  to  construe  the  will,  in  order  to  effect  a  final  distribu- 
tion.—ileW,  1.  That  the  remainders  to  A.,  B.,  C,  E.,  and  the  children 
of  D.,  were  legacies,  and  vested  at  testator's  death.  2.  That  the 
words  of  survivorship,  italicized,  referred  to  the  period  of  distribu- 
tion fixed  by  the  will,  viz. :  the  time  of  the  death  of  the  widow,  and 
that  C.  accordingly  took,  alone,  the  portion  which  B.  would  have  re- 
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oeiyed  had  she  survived.  3.  That  the  children  of  D.  had  no  right  as 
"  survivors/'  under  the  clause  last  construed.  Jennings  v.  Barry,  581. 

11.  Testator  in  his  lifetime  had  a  claim  for  $2,000  against  £.,  upon  which 
the  executors  recovered  a  judgment  against  the  latter,  which  they  pre- 
sented as  a  set-off  against  the  share  of  E.'s  children. — Held,  that  the 
set-off  should  be  allowed.    Id, 

See  ExBOUTous  and  Administrators,  8;   Insane  Delusion;   Life 
Tenant,  2,  3,  5;  Power  of  Sals,  2;  Suspension  of  Ownership. 

WITNESS. 

1.  A  party  to  a  probate  proceeding,  who  seeks  to  obtain  the  testimony,  be- 

fore trial,  of  an  aged,  sick  or  infirm  witness,  residing  and  being  in  the 
county  where  the  same  is  pending,  must  proceed  under  Code  Civ.  Pro., 
§  2539,  and  cannot  insist  upon  taking  a  deposition  before  a  referee,  as 
provided  in  id.,  §§  870-880.    Matter  qf  McCoskry,  256. 

2.  After  a  special  proceeding  for  the  probate  of  a  will  has  been  transferred 

to  the  court  of  Common  Pleas,  pursuant  to  Code  Civ.  Pro.,  §  2547,  as 
amended  in  1886,  the  Surrogate  cannot  be  called  upon,  under  id., 
§  2618,  to  determine  the  question  of  the  materiality  of  the  testimony  of 
a  witness  whom  contestant  desires  to  examine  at  the  trial.  Matter  qf 
McGovem,  424. 

3.  It  seemsy  that  an  order  is  never  necessary  for  the  production  of  wit- 

nesses, under  the  section  last  cited.    Id, 

4.  As  to  whether  the  provisions  of  §  2618,  relating  to  the  filhag  of  a  notice 

requiring  the  examination  of  witnesses  to  a  will  are  applicable  to  the 
trial  of  probate  controversies  in  the  court  of  Common  Pleas,  quaere.  Id, 
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